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. QUALIFICATIONS

1 | am the William Joyce Professor of Marketing and the Chair of the Marketing
Department at the Stern School of Business, New York University (“NYU”). | have been on the
faculty of the Stern School of Business since 2003.

2. Prior to joining NY U, | was on the faculties of the University of Californiaat
Berkeley, Vanderbilt University, and Columbia University. | have also been avisiting faculty
member at M.1.T., Stanford University, the Helsinki School of Economics, the University of
Tokyo, Ecole Nationale des Ponts et Chausées, Cranfield School of Management (U.K.), and
Henley Management College (U.K.).

3. Since 2009, | have been the Dean of the Department of Business Administration at
the University of the People, a tuition-free, non-profit, online academic institution with amission
to provide universal accessto higher education.

4. | received aB.A. in Economics from Union College and an M.S. and Ph.D. in
Industrial Administration from Carnegie Mellon University.

5. My research, teaching, and consulting work has mainly been focused on consumer
choice, marketing research methodology, marketing planning, advertising, and pricing. | have
authored over 60 papers and published in top marketing and management journals such as
Journal of Marketing Research, Marketing Science, Management Science, and Journal of
Consumer Research.

6. | have won several awards for teaching and research over the course of my career.
In addition, | am an Inaugural Fellow of the INFORMS Society for Marketing Science (“ISMS”).
Because of my lifetime contributions to the practice and research of marketing, | received the
2011 American Marketing Association/lIrwin/McGraw-Hill Distinguished Marketing Educator
Award for Lifetime Achievement in Marketing. From 2007 to 2009, | also served as the
Executive Director of the Marketing Science Institute, a nonprofit organization dedicated to
bridging the gap between marketing science theory and business practice.

7. | have written three books, Marketing Management, Analysis for Marketing

Planning, and Product Management, and a research monograph, Pricing. | have served two
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terms as the editor of Journal of Marketing Research. | am the past co-editor of Journal of
Interactive Marketing. | am also an Associate Editor of International Journal of Research in
Marketing, and the co-editor of the Review of Marketing Science. | serve on the editorial boards
of Journal of Marketing, the Journal of Marketing Research, and Marketing Science. A copy of
my curriculum vitae is attached as Exhibit 1.

8. | have also participated in executive education programs around the world and
served as advisor to anumber of startup companies.

9. | have studied and consulted on brands and branding over the course of my 35-
year career in marketing. My textbook Marketing Management, which isin its fourth edition and
is used by leading business schools around the world, includes a chapter focusing on products and
branding. | have also taught executive education programs on branding, most recently in Mumbai
in January 2012.

10. | have provided testimony as an expert witness in the area of marketing, including
issues related to brands and branding. A list of my testimony in the past four yearsis attached as
Exhibit 2.

. ASSIGNMENT AND COMPENSATION

11. | have been asked by counsel for Apple Inc. (“Apple”) to opine on (i) the value of
brands generally, (ii) the strength of Apple's brand specifically, (iii) the importance of design—or
the look and feel of products—to the strength of Apple's brand, and (iv) the harm to Apple's
brand resulting from Samsung’ s misappropriation of Apple’s distinctive designs.

12.  Inarriving a my conclusions, | have relied on certain opinions contained in the
expert reports of Hal Poret and Kent Van Liere. In addition, I, or Cornerstone Research staff at
my supervision and direction, have reviewed other materials identified in Exhibit 3 to this report.

13.  Documents and other information cited in my report (including exhibits) are

illustrative of information | have relied upon in conducting my analysis. According to the

! Expert Report of Hal Poret in Apple Inc. v. Samsung Electronics Co., March 22, 2012
(“Poret Report”); Expert Report of Kent D. Van Liere, Ph. D., in the Apple Inc. v. Samsung
Electronics Co., March 22, 2012 (“Van Liere Report”).
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schedule set by the Court and/or agreed upon by the parties, | am to provide an expert report on

March 22, 2012, which | do herein. My analysis of information provided to date is ongoing and,
if allowed by the Court, | may update and supplement my findings and my report to incorporate
additional information that | may receive.

14.  For my work in this matter, | am being compensated at my normal hourly rate of
$625 per hour. Staff at Cornerstone Research have assisted me in preparation of this report.
Their billing rates range from $230 to $510.

15.  Inthefuture, | may receive compensation from Cornerstone Research that reflects
the work that has been done by Cornerstone Research on this matter. The amount of that
compensation cannot be quantified at thistime. None of my compensation is contingent upon the
conclusions | reach or on the outcome of this matter.

1. APPLE’'SASSERTED TRADE DRESS

16. | understand that the trade dress at issue involves the distinctive shape and
appearance of certain Apple products. In particular, the original iPhone trade dress (the “ Original
iPhone Trade Dress’) includes:

e arectangular product with four evenly rounded corners;

e aflat clear surface covering the front of the product;

o the appearance of ametallic bezel around the flat clear surface;

e adisplay screen under the clear surface;

e under the clear surface, substantial black borders above and below the display
screen and narrower black borders on either side of the screen;

e when the deviceison, amatrix of colorful square icons with evenly rounded
corners within the display screen; and

e when the deviceison, a bottom dock of colorful square icons with evenly
rounded corners set off from the other icons on the display, which does not

change as other pages of the user interface are viewed.?

2 Apple Inc., v. Samsung Electronics Co., Amended Complaint, U.S. District Court,
Northern District of California, Case No: 11-cv-01846-LHK (* Amended Complaint”) § 57.
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17.  TheiPhone 3G trade dressincludes all of the elements of the Original iPhone
Trade Dress, plus “when the device is on, arow of small dots on the display screen” (the “iPhone
3G Trade Dress’).® TheiPhone 4 trade dressincludes all of the elements of the Original iPhone
Trade Dress and the iPhone 3G Trade Dress except that it does not have a metallic bezel, but does
have athin metallic band around the outside edge of the iPhone 4, which creates athin rim
adjacent to the face of the phone (the “iPhone 4 Trade Dress’).* TheiPhone 4’s profileisalso
flatter than the previous versions of the iPhone.

18.  TheiPhone trade dress (the “iPhone Trade Dress’) includes the elements that are
common to all versions of the iPhone, namely:

e arectangular product with four evenly rounded corners;

e aflat clear surface covering the front of the product;

e adisplay screen under the clear surface;

e under the clear surface, substantial neutral (black and white) borders above and
below the display screen and narrower neutral borders on either side of the
screen;

e when the deviceison, amatrix of colorful square icons with evenly rounded
corners within the display screen; and

e when the deviceison, a bottom dock of colorful square icons with evenly
rounded corners set off from the other icons on the display, which does not
change as other pages of the user interface are viewed.”

19.  Another Apple product at issue in this case, the iPod touch, builds upon the
original iPhone’s appearance and configuration and includes all of the elements of the iPhone

Trade Dress.®

3 Amended Complaint 1 35, 59-60. The iPhone 3G Trade Dress also applies to the
iPhone 3GS. See Amended Complaint 1 35.

* Amended Complaint 1 37, 61-62.
> Amended Complaint 1{ 63-64.
® Amended Complaint ¥ 41.
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20.  Applealso ownsfederal trade dressregistrations for its iPhone products. The
trade dressregistered in U.S. Registration No. 3,470,983 consists of the image shown in the

registration, where it is described as follows:

The color(s) black, blue, brown, brown-gray, gray-green, green,
orange, red, silver, tan, white and yellow is/are claimed as a
feature of the mark. The mark consists of the configuration of a
rectangular handheld mobile digital electronic device with rounded
silver edges, a black face, and an array of 16 square icons with
rounded edges. Thetop 12 icons appear on a black background,
and the bottom 4 appear on a silver background. The first icon
depictsthe letters“SMS’ in green inside a white speech bubble on
a green background; the second icon is white with athin red stripe
at the top; the third icon depicts a sunflower with yellow petas, a
brown center, and a green stem in front of a blue sky; the fourth
icon depicts a cameralens with ablack barrel and blue glasson a
silver background; the fifth icon depicts a tan television console
with brown knobs and a gray-green screen; the sixth icon depicts a
white graph line on a blue background; the seventh icon depicts a
map with yellow and orange roads, a pin with ared head, and a
red-and- blue road sign with the numeral “280” in white; the
eighth icon depicts an orange sun on a blue background, with the
temperature in white; the ninth icon depicts a white clock with
black and red hands and numerals on a black background; the
tenth icon depicts three brown-gray circles and one orange circle
on ablack background with awhite border, with the mathematical
symbols for addition, subtraction, multiplication, and the equal
sign displayed in white on the circles; the eleventh icon depicts a
portion of ayellow notepad with blue and red ruling, with brown
binding at the top; the twelfth icon depicts three silver gears over a
thatched black-and-silver background; the thirteenth icon depicts a
white telephone receiver against a green background; the
fourteenth icon depicts a white envelope over a blue sky with
white clouds; the fifteenth icon depicts a white compass with a
white- and-red needle over a blue map; the sixteenth icon depicts
the distinctive configuration of apglicant’ smediaplayer devicein
white over an orange background.

21.  Thetradedressregistered in U.S. Registration No. 3,457,218 consists of the image

shown in the registration, which is described as follows:

The mark consists of the configuration of arectangular handheld
mobile digital electronic device with rounded corners. The matter
shown in broken linesis not part of the mark.®

22.  Thetrade dressregistered in U.S. Registration No. 3,475,327 consists of the image

shown in the registration, which is described as follows:

" Amended Complaint 11 49, 125, Exhibit 16; APLNDC-Y 0000182302-182304.
® Amended Complaint 11 50, 126, Exhibit 17; APLNDC-Y 0000182305-182306.
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The color(s) gray, silver and black is/are claimed as afeature of
the mark. The mark consists of the configuration of a handheld
mobile digital electronic device. The material shown in dotted
lines, namely, the buttons and openings on the device show the
position of the mark in relation to the device and are not
considered a part of the mark. The color gray appearsasa
rectangle at the front, center of the device. The color black
appears on the front of the device above and below the gray
rectangle and on the curved corners of the device. The color silver
appears as the outer border and sides of the device. The color
white is shown solely to identify placement of the mark and is not
claimed as a part of the mark.’

23. In addition to the trade dress associated with the various generations of the iPhone
and iPod touch, the trade dress associated with Apple' s tablet computers, namely the iPad and the
iPad 2, are also at issue. TheiPad trade dress (the “iPad Trade Dress’) includes:

e arectangular product with four evenly rounded corners;

aflat clear surface covering the front of the product;
e the appearance of ametallic rim around the flat clear surface;
e adisplay screen under the clear surface;
e under the clear surface, substantial neutral (black or white) borders on al sides
of the display screen; and
e when the deviceison, amatrix of colorful square icons with evenly rounded
corners within the display screen.’®
24.  TheiPad 2 trade dress (the “iPad 2 Trade Dress’) at issue includes all of the
elements of theiPad Trade Dress.™" The overall appearance of the iPad and iPad 2 provides an
extremely thin side profile, making the products appear to be relatively flat when placed on the
table.

® Amended Complaint {51, 127, Exhibit 18; APLNDC-Y 0000182307-182308.
19 Amended Complaint 1 65-66.
1 Amended Complaint 11 65-68.
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V. BRANDSARE AMONG A FIRM’'SMOST VALUABLE ASSETS

A. What isa Brand?

25. In its essence, abrand is“a person’s gut feeling about a product, service, or

company.”*? Brands have three primary functions vis-&vis the consumer.*®* Brands provide:

Navigation: Brands help consumers choose from a plethora of choices and can
simplify the purchase decision.**

Reassurance: Brands communicate the intrinsic attributes of the product or service
and reassure consumers that they have made the right choice. Therefore, brands
serve an important function by shaping consumers expectations of a certain level
of quality based on their experiences and knowledge about the brand.*

Navigation and reassurance are not unrelated, of course. Expectations about
quality, benefits, and value associated with brands help consumersin their
purchase decisions, particularly when there is ambiguity or uncertainty in the
purchase.'®

Engagement: Brands use distinctive imagery, language, and associations to
encourage consumers to identify with the brand. Therefore, brands engage
consumers on the level of senses and emotions. Brands provide prestige and
satisfy consumers’ emotional needs.” Brands can also be aspirational and help
consumers project their self-image.*®

12 Marty Neumeier, The Brand Gap: How to Bridge the Distance Between Business
Strategy and Design 2 (Revised ed., Berkeley, CA: Peachpit Press, 2006).

3D, Haigh & J. Knowles (2004), “Brand Valuation: What It Means and Why It
Matters,” Intellectual Asset Management, Supplement No. 1, 18-21. David Haigh is CEO of

Brand Identity 2 (3d Ed., Hoboken, NJ: John Wiley & Sons, Inc., 2009).

 Russell S. Winer & Ravi Dhar (2011), Marketing Management 179 (4th ed., Upper
Saddle River, NJ: Pearson Education 2011) (“Winer & Dhar (2011)").

> Winer & Dhar (2011) 179; Tiilin Erdem & Joffre Swait, Brand Equity as a Signaling
Phenomenon, 7 JOURNAL OF CONSUMER PsYCHOLOGY 131-157 (1998).

% Winer & Dhar (2011) 179; A. V. Muthukrishnan, Decision Ambiguity and Incumbent
Brand Advantage, 22 JOURNAL OF CONSUMER RESEARCH, 98-109 (1995).

" Winer & Dhar (2011) 179; A. V. Muthukrishnan, Decision Ambiguity and Incumbent
Brand Advantage, 22 JOURNAL OF CONSUMER RESEARCH 98-109 (1995).

18 Kevin Lane Keller, Strategic Brand Management 8 (3d ed., Upper Saddle River, NJ:
Pearson Education, 2008) (“Keller (2008)”).
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26.  Therefore, abrand is much more than aproduct. A strong brand differentiates
itself from other brands and stands out in the marketplace. This differentiation may stem from
tangible aspects of the underlying product (e.g., differences related to product performance) or
intangible, emotional, and symbolic aspects of the brand (e.g., differences related to what the

brand represents).*® Companies that have successful brands create strong brand identity.

B. Brand ldentity

27.  Brand identity isthe embodiment of how the company wants its brand to be
perceived by the consumer. Companiesinvest in brand identity because a compelling brand
identity makes it easier for consumers to buy the company’s products. Brand identity also makes
it easier for a company to sell its products and build brand equity through increased recognition,
awareness, and customer loyalty.

28.  Brand identity can be composed of humerous brand elements. For example, a
tagline such as “Think Different” (Apple) is abrand element that is distinctive and memorable to
consumers. Distinctive look and feel components are examples of brand elements.

29. A compelling brand identity is one that clarifies and focuses the company’ s value
proposition by building a high level of brand awareness and recognition. An important trigger of
brand awareness and recognition is visual identity—identity that is easy to remember and
immediately recognizable. The Nike “swoosh” and the Apple logo are examples. Therefore,
brand identity strategists manage brand perception by integrating meaning with distinctive visual
form. Marketing literature has studied how individuals recognize and interpret sensory stimuli

from the clutter of brands to which they are exposed.?

9 Keller (2008) 5.

20 p H. Bloch, Seeking the Ideal Form: Product Design and Consumer Response, 59
JOURNAL OF MARKETING 16-29 (1995); M. E. H. Creusen & J. P. L. Schoormans, The
Different Roles of Product Appearance in Consumer Choice, 22 JOURNAL OF PRODUCT
INNOVATION MANAGEMENT 63-81 (2005); J. Josko Brakus, Bernd Schmitt & Lia
Zarantonello, Brand Experience: What Is[t? How Is |t Measured? Does It Affect Loyalty?,
73 JOURNAL OF MARKETING 52-68 (2009); Philip Kotler & G. Alexander Rath, Design — A
Powerful but Neglected Strategic Tool, 5 JOURNAL OF BUSINESS STRATEGY 16-21 (1984);
Robert W. Veryzer, Jr., Aesthetic Response and the Influence of Design Principles on Product
Preferences, 20 ADVANCES IN CONSUMER RESEARCH 224-228 (1993); Robert W. Veryzer, Jr.,
A Nonconscious Processing Explanation of Consumer Response to Product Design, 16
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30.  Visua identity is, of course, related not only to logos like the Apple logo but aso
to the product itself and its packaging. Appearance or aesthetics of the product—the physical
product form (e.g., shape, symmetry, texture, etc.)—influence consumers purchase decisions as
well astheir evaluation of aparticular brand.?* For example, when given a choice between two
products that were equal in price and function, target consumers purchase the one that they deem
to be more attractive.”? Aesthetically pleasing products “provide sensory pleasure and
stimulation.”?® Finally, product appearance communicates symbolic value (e.g., cool, trendy,
cheerful, friendly, valuable, and so on).**

31.  Therefore, companies spend alot of time and resources in developing brand
identity that has a distinctive “look and feel.” Look and feel is what makes elements of brands
proprietary and immediately recognizable. The strongest brands have alook and feel that
resonates in the mind of the consumer and sets the brand apart from the clutter of the visual
environment. Pentagram, one of the world’s leading design consultancies,® defines look and feel
in the following way: “Look is defined by color, scale, proportion, typography, and motion. Feel

is experiential and emotional.”®® Therefore, look and feel is avery important aspect of brand

PSYCHOLOGY & MARKETING 497-522 (1999); Robert W. Veryzer, Jr. & J. W. Hutchinson,
The Influence of Unity and Prototypicality on Aesthetic Responses to New Product Designs,
24 JOURNAL OF CONSUMER RESEARCH 374-394 (1998); Mel Y amamoto & David R. Lambert
(1994), The Impact of Product Aesthetics on the Evaluation of Industrial Products, 11
JOURNAL OF PRODUCT INNOVATION MANAGEMENT 309-324 (1994).

2L p. H. Bloch, Seeking the Ideal Form: Product Design and Consumer Response, 59
JOURNAL OF MARKETING 16-29 (1995). Yamamoto and Lambert show that even for industrial
products, appearance has an influence on product preference. See Mel Yamamoto & David R.
Lambert, The Impact of Product Aesthetics on the Evaluation of Industrial Products, 11
JOURNAL OF PRODUCT INNOVATION MANAGEMENT 309-324 (1994).

22 M. E. H. Creusen & J. P. L. Schoormans, The Different Roles of Product Appearance
in Consumer Choice, 22 JOURNAL OF PRODUCT INNOVATION MANAGEMENT 63-81 (2005).

2 p. H. Bloch, Seeking the Ideal Form: Product Design and Consumer Response, 59
JOURNAL OF MARKETING 16-29 (1995); M. E. H. Creusen & J. P. L. Schoormans, The
Different Roles of Product Appearance in Consumer Choice, 22 JOURNAL OF PRODUCT
INNOVATION MANAGEMENT 63-81 (2005).

M. E. H. Creusen & J. P. L. Schoormans, The Different Roles of Product Appearance
in Consumer Choice, 22 JOURNAL OF PRODUCT INNOVATION MANAGEMENT 63-81 (2005).

2% Alina Wheeler, Designing Brand Identity 66 (3d ed. Hoboken, NJ: John Wiley &
Sons, Inc. 2009).
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image or how consumers perceive the brand and its connotations. Companies spend enormous
sums of money developing a brand image that they hope will have strong, positive, and unique

brand associations in the minds of consumers.?’

C. Brand Image

32.  Asnoted above, brand image is the perception of the brand and all its connotations
in consumers’ minds. Brand image is formed by associations that consumers have with the
brand; associations are the means by which consumers feel brands satisfy their needs and are
often the key sources of brand value.?® Inherent in brand associations are the perceived meaning
of the brand in the minds of consumers. The stronger and more unique the brand identity, the
stronger are the brand associations and the brand image.® Brand associations form the building
blocks of consumers’ attitudes or overall evaluations of a brand aswell as a brand’simage.

33.  Consumers attitudes towards the brand, in turn, lead to brand loyalty and brand
activity. Brand activity involves the extent to which the customers use the brand, talk to others
about it (i.e., generate “word of mouth”), and seek out brand information.® Brand valueis
created when consumers “have a high level of awareness; strong, favorable, and unique brand
associations; positive brand attitudes; intense brand attachment and loyalty; and high degree of
brand activity.”*

34.  Therefore, brand value—or brand equity asit is known in the marketing
discipline—isintrinsically tied to brand identity and brand association.® The power and value of
abrand “liesin what customers have learned, felt, seen, and heard about the brand as a result of

their experiences over time.”*®

" Kevin Lane Keller, (1993), Conceptualizing, Measuring, and Managing Customer -
Based Brand Equity, 57 JOURNAL OF MARKETING 1-22 (1993) (“Keller (1993)").

2 Kevin Lane Keller & Donad R. Lehmann, How Do Brands Create Value, 12
MARKETING MANAGEMENT 26-31 (2003) (“Kéller & Lehmann (2003)”).

2 Keller (1993).
% Keller & Lehmann (2003).
3 Keller & Lehmann (2003).

% Keller (2008) 48.
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35.  Unauthorized use of brand identity by a competitor reduces brand equity because it
dilutes the distinctiveness of the brand identity (from a company’s perspective) and blurs the
uniqueness of association (from aconsumers’ perspective). Imitation of look and feel, for
example, attenuates brand association and reduces brand equity.

D. Benefits of Strong Brands and Brand Equity

36. Thevalueof abrand is measured by its brand equity. Brand equity depends on
how well acompany develops its brand identity and concomitantly how strong the brand
associations are in consumers' minds. Therefore, brand loyalty, brand awareness, brand
associations, and a company’ s proprietary assets determine brand equity.3* Of course, the brand's
proprietary assets inform each of the other three factors. A valuable brand (a brand whose brand
equity is high) confers enormous benefits to the owner of the brand. These benefitsinclude
higher brand awareness in the market, increased marketing communication effectiveness, and
positive word-of-mouth created by loyal customers.®® Strong brands also engender prestige and
emotional attachment.* Therefore, strong brands have a significant effect on the bottom-line of a
firm.

37.  Theprofits generated by strong brands provide the firm with resources to make
investments in new products and increases their probability of success in the market.®’ In

particular, the firm can leverage a strong brand across products (i.e., product line and product

category extensions) and markets (i.e., new channels and geographic markets).*

% David A. Aaker, Managing Brand Equity 15-21 (New York, NY: The Free Press,
1991) (“Aaker (1991)").

% Winer & Dhar (2011) 179-180; Keller & Lehmann (2003); Steve Hoeffler & Kevin
Lane Keller, The Marketing Advantages of Strong Brands, 10 BRAND MANAGEMENT 421-445
(2003).

% See, e.g., Aaker (1991) 109-113; Keller (1993); Keller & Lehmann (2003).

37 Aaker (1991) 208-209.

% Kevin Lane Keller & David R. Lehmann, Brands and Branding: Research Findings
and Future Priorities, 25 MARKETING SCIENCE 740-759 (2006).
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V. APPLE’SBRAND ISCOMPELLING AND VERY STRONG

A. Apple'sCompelling Brand I dentity
38.  TheApplebrand is one of the strongest in the world. Thisis because Apple hasa

compelling brand identity. A significant contributor to Apple’s compelling brand identity is the

look and feel of Apple’'s products:

Apple manages to celebrate creativity and self-expression while,
[sic] anticipating consumers needs and wants and meeting those
needs with solutions that are noteworthy for their ease of use and
elegance of design.*

39.  Appleimbuesits products with alook and feel that is an integral element of
Apple s brand identity and setsit apart from the rest of its competitors. Numerous articles,
technology websites, and marketing and branding consultancies have extolled Apple slook and

feel . For example:

Apple slook isaways ssimple and clean and the packaging for the
iPad istrueto the brand. The art on the cover of the box isalife-
size photo of the product inside. No words, no sell copy. Since
thisis exactly what the customer can’t wait to get their hands on,
it’s the perfect marketing message, building anticipation and
making the product the star. The only other art on the package is
the Apple logo and the product name on the sides of the box. The
product specs (16GB, 3G, etc.) and copyright are hidden on the
back at the bottom. Nothing getsin the way of the brand.**

% «“BrandZ Top 100: Most VVauable Global Brands 2010,” Millward Brown Optimor, at
127.

Global Brands 2010, Interbrand, at 9; “BrandZ Top 100: Most Vauable Global Brands
2010,” Millward Brown Optimor,at 127.

L “Branding in the Package: Lessons from Apple's Master Marketers,” Gianfagna

EXPERT REPORT OF RUSSELL S. WINER

Case No. 11 cv-01846-LHK 12
sf-3122763



http://reviews.cnet.com/smartphones/apple-iphone-16gb-at/4505-6452_7-
32851722.html?tag=mncol;lst;1
http://www.pcworld.com/article/143681/apple_ipod_touch_flashbased_mp3_player.html
http://www.engadget.com/2011/03/09/ipad-2-review/
http://www.gianfagnamarketing.com/blog/2010/05/21/branding-in-the-package-lessons-
from-apples-master-marketers/

© 00 N o o b~ w N PP

N N DN DN DN NN NN R R P R R R R R R
® N o R W N B O © N o oM W N B O

Caseb:11-cv-01846-LHK Document1588-2 Filed08/06/12 Pagel6 of 81

40.  When the iPhone was introduced to the market, it was described as “unique,”
“cool,” and “sexy” by variousindustry insiders.** For example, PC Magazine commented on its

first impressions of the iPhone as follows:

Thefirst thing you notice when holding the iPhone is how slim it
isand how cool it feelsin comparison to other smartphones, which
are boxy and often thick. . . . [T]heiPhone will become the gold
standard in smartphones, and likely give Apple at least atwo-year
edge over the competition.”*

41.  Another articlein PC Magazine explained that the two reasons the iPhone was
“hot” were the successful publicity conducted by Apple, and, more importantly, the uniqueness of

the iPhone itsalf:

Clearly, theiPhoneis hot, but why? Two reasons, said Jen

O’ Connell, author of “The Cell Phone Decoder Ring,” a book that
helps readers pick a cell phone. First, O’ Connell recognizes the
power of the publicity machine at Apple, famous these days for its
Mac notebook computers and iPod music players. “They give just
enough information for people to freak out over it,” said

O’ Connell, who credits the company as having enough reach to
touch her grandmother in Montana. . . . But O’ Connell also
believes the hype around the iPhone is because of its uniqueness.
“Thisis nothing like anyone else has manufactured before,” she
said. “Itlooks cool and the way you interact with itiscool. I'm
drooling at the mouth to get one.”

42.  PC Magazine also said that “[t]he iPhone 3G represents the birth of a new

computing platform. 1t's also one very cool phone.”*

43. CNET News.com commented that “the iPad is, more than any other product the

company has made, the quintessential Apple device.”*°

42 «;

iIPhone Hype Has Gadget Geeks Camping and Drooling,” PC Magazine, June 11,
2007; “Editor’s Letter: Bloggers, Welcome Aboard,” Infoworld Daily News, June 25, 2007;
“1 Tried an iPhone; A Chance Meeting Turns into a Rare Opportunity to Touch and Try This
One-of-a-Kind Apple Creation,” PC Magazine, June 28, 2007.

“3 “First Impressions of the Apple iPhone; Steve Jobs Made Some Heady Claims About
the iPhone Back in January. Doesthe Actual Device Live Up to What He Told Usto
Expect?’ PC Magazine, July 2, 2007.

44“'

iIPhone Hype Has Gadget Geeks Camping and Drooling,” PC Magazine, June 11,
2007.

5« Apple iPhone 3G,” PC Magazine, July 11, 2008.

“6 “iPad Unites Apple's Media and Mobile Ambitions,” CNET News.com, January 28,
2010.
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44.  Industry observers have also commented on the link between Apple and the look
and feel of its various products. For instance, as the author of an article published in eWEEK,
described: “My first impression of the iPad when | took it out of the (beautifully packaged) box
and plugged it into my MacBook Pro was that it looked and felt like areally big iPod touch.”*’

45.  Therefore, there is widespread recognition of the fact that the unique look and feel
of the iPhone, the iPad, and the iPod touch makes these products distinctive. This distinctiveness
goesto the heart of Apple's brand identity.

46. At the core of brand association isthe Apple product itself: how it works and how

it looks. According to Interbrand, aleading branding consultancy:

Appleisabrand that customersimmediately understand. They
know what they get out of adopting and associating with it. Its
products are seen as innovative and creative. In contrast to Dell,
which creates products that lack any consistent visual cues,

Apple’' sdesign is consistent and distinctive — from the clean, silver
[sic] or smooth white of its |aptops to the pocketsize rectangl e of
itsiPod or iPhone.*®

Central to the associations consumers form vis-avis Appleisits “painstaking attention to detail”

in developing the ook and feel of Apple products.*

B. Apple sAdvertising Strategy

47.  Apple carefully promotes a single vision for the brand through its advertising and
follows a specific strategy. For instance, the primary focusin al Apple advertising is the product
itself. Sissie Twiggs (“Ms. Twiggs’), Apple’ s Director of Worldwide Advertising, describes this

as “[t]he product is hero, front and center.”*

While the advertising can highlight specific features
of the product, nothing upstages the product itself. According to Greg Joswiak (“Mr. Joswiak™),

Apple s Vice President, iPhone, iPod and iOS Product Marketing, when Apple promotes its

47 “INSIDE MOBILE Becoming Part of the Apple iPad Generation,” eWEEK, April 7,
2010.

48 «Best Global Brands 2010,” Interbrand, at 9.

“9«“Design Thinking and Innovation at Apple,” Harvard Business School Case Study
No: 9-609-066, revised March 4, 2010, APLNDC-Y 0000134928-134940 at APLNDC-
Y 0000134931.

% Deposition of Sissie Twiggs on July 27, 2011 (“Twiggs Dep.”) 19:8-11, 97:1-25; see
also Deposition of Tamara Whiteside on February 28, 2012 (*Whiteside Dep.”) 33:24-35:4;
Deposition of Stanley Ng on February 21, 2012 (“Ng Dep.”), 64:3-18, 65:11-16.
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products, the emphasis is on what the product looks like, its beauty, and its materials.™ Apple's
iPhone, iPad, and iPod touch marketing communications specifically identify the “product is
hero” approach as part of their guiding principles.®

48.  Appleisalso selective about the choice of medium in which it advertisesits
products. For example, the iPhone media guidelines specifically advise: that “across all media,
ensure quality of placement over cost or quantity.”>® Apple’s new products are shown publicly
for the first time at its own product launch presentations. All of thisistypically supported by
various television and print advertising campaigns,™ outdoor advertising, > and online
advertising. >® Following the “product is hero” approach, these advertisements prominently
feature the product and emphasi ze the appearance of the product. In addition, Apple pursues
product placement opportunitiesin feature films, talk shows, prime-time network television, and
parody news shows.”’ Apple’s marketing programs are well integrated and carefully crafted and

implemented to resonate in the strongest possible way with consumers.

> Deposition of Greg Joswiak on February 23, 2012 (“ Joswiak Dep.”) 285:20-287:2.
Philip Schiller, Apple’s Senior Vice President of Worldwide Product Marketing, states that
“[f]or example, when we create our website, one of the first things you'll see when you go
look at the iPhoneis abeautiful photo of it because how it looksisreally tantamount. | think
it's one of the most important things, that it's beautiful and the design is something unique
and distinctive, and we will show that.” See Deposition of Philip Schiller on February 17,
2012, 121:16-22; Apple Inc. Schedule 14A filed January 9, 2012, at 16.

*2 See, e.g., APLNDC0002155318-2155322, at APLNDC0002155320;
APLNDC0002155335-2155338, at APLNDC0002155336; APLNDC0002008363-2008405,
at APLNDC0002008368-69, APLNDC0002008380; APLNDC0001327374-1327415, at
APLNDC0001327376; APLNDC0001335264-1335280, at APLNDC0001335266;
APLNDC0002203457-2203482, APLNDC0002203459,A PLNDC0002203464; APLNDC-
Y 0000236364-236370 at APLNDC-Y 0000236368; APLNDC0001964084-1964099, at
APLNDC0001964087; APLNDC0002027210-2027226, at APLNDC0002027225.

>3 APLNDC-Y 0000236364-236370 at APLNDC-Y 0000236366.

> APLNDC0002190486-2190487; Joswiak Dep. 278:16-24, 279:10-13; Twiggs Dep.
25:3-26:13, 35:24-36:7, 38:5-8, 42:9-19.

> APLNDC0002190486-2190487 at APLNDC0002190487; APLNDC0001322875-
1323050; Joswiak Dep. 279:10-13; Twiggs Dep. 38:16-39:24, 40:12-23.

*® Twiggs Dep. 44:10-13, 49:18-21.

> Deposition of Suzanne Lindbergh on February 28, 2012 (“ Lindbergh Dep.”) 15:3-
17:5. There are several other forms of marketing activity that Apple engages in such as direct
marketing sales, public relations, retail marketing, and marketing on Apple.com. See
Whiteside Dep. 27:11-18; Twiggs Dep. 50:7-51:1, 203:15, 204:2-7.
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49.  Apple s product launch presentations, where Apple’ s new products are unveiled
publicly for the first time, are major worldwide media events.® These events feature the products
prominently and generate a tremendous amount of buzz and excitement. For example, BMW's
Chief Executive Officer, Norbert Reithofer, described the pal pable public anticipation for the
iPad asfollows: “[T]he whole world held its breath before the iPad was announced. That’s brand
management at its very best.”>®

50.  Thelaunch presentation is accompanied by a webpage prominently featuring the
product on Apple s website and various in-store promotions and demonstrations at Apple retail
stores.®® Apple then engagesin a press tour, during which the company shares the product with
selected press members and allows these individuals to test and review the products themselves.*

51.  Asnoted above, Apple advertisesits products on various television programs.®
The company targets specific television shows as opposed to targeting specific television
networks.*® The iPhone media guidelines specify that, with respect to television programming,
the focus should be on quality programming and environment over ratings.** For example, ads
for the iPhone have aired during television programs such as Late Show with David Letterman,
How | Met Your Mother, The Tonight Show with Jay Leno, Gossip Girl, NCIS Modern Family,
S0 You Think You Can Dance?, Parks & Recreation, 30 Rock, Vampire Diaries, Bones, Saturday

Night Live, and The Smpsons.®® The iPad marketing guidelines similarly state that “across all

*8 A Harvard Business School case study describes these product launch events as
follows. “Products are not rolled out; they are presented to the public by Apple's
management team in periodic extravaganzas. .. .” See“Design Thinking and Innovation at
Apple,” Harvard Business School Case Study No: 9-609-066, revised March 4, 2010,
APLNDC-Y0000134928-134940 at APLNDC-Y 0000134937. See also Joswiak Dep. 277:23-
278:8.

% Joswiak Dep. 279:7-279:22.

®1 Joswiak Dep. 278:9-15.

%2 See supra discussion ¥ 48.

%3 Joswiak Dep. 295:14-16; Schiller Dep. 94:15-95:3; Twiggs Dep. 42:9-44:7;
Whiteside Dep. 137:1-138:6.

% APLNDC-Y 0000236364- 236370 at APLNDC-Y 0000236366; see also
APLNDC0002155335-2155338 at APLNDC0002155336.

% See, e.g., APLNDC0001380378; APLNDC0001380392.
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media, the focus should be on quality of the environment/placement over cost/quantity (e.g.,
focus on quality programming over ratings, position in break/title/page/etc.).”®® Ads for theiPad
have aired during programming such as Late Night with Jimmy Fallon, Glee, Modern Family,
Grey's Anatomy, The Daily Show with Jon Stewart, Friday Night Lights, Two and a Half Men,
Hawaii Five-0, CSl, and the NBA Playoffs,®” and ads for the iPod touch have aired during
programming such as Gossip Girl, Monday Night Football on ESPN, Vampire Diaries, Scrubs,
Smallville, Saturday Night Live, college football games on ABC, and college basketball games on
CBS.%® Furthermore, Apple’s ad campaign titled “There’s an App for That” won an Effie Award
in 2010 for effectiveness in marketing consumer electronics.®®

52.  Initsprint advertising, Apple similarly follows a careful strategy.” TheiPhone,
iPad, and iPod touch marketing guidelines specify that, with respect to print advertising, only
high-quality magazines within genres that are contextually relevant to the product and audience
should be targeted.” For instance, an internal Apple marketing document for the iPhone
demonstrates Apple s desire for the appropriate quality and context for its ads, explaining how a
creative titled “ Appsin the city” feels out of place in Newsweek but fitsin The New Yorker,
despite the quality of each publication’s reputation.’® For example, iPhone ads haverunin
publications such as The New York Times, USA Today, The Wall Street Journal, Newsweek, The
New Yorker, Time, The Economist, Sports Illustrated, The Week, Rolling Stone, and Food &

% APLNDC0002145596-APLNDC0002145612, at APLNDC0002145600,
APLNDC0002145602.

%7 See, e.g., APLNDC0001380370; APLNDC0001380389; APLNDC-X0000021159.
% See, e.g., APLNDC-X0000014538-14543; APLND-X0000014544-14549.

0 APLNDC0001335342-13353565.

™ See APLNDC-Y 0000236364-236370 at APLNDC-Y 0000236367;
APLNDC0002145596-APLNDC0002145612, at APLNDC0002145604;
APLNDC0001327374-APLNDC0001327415, at APLNDC0001327412; see also
APLNDC0002194282-2194294 at APLNDC0002194286; APLNDC0002155335-2155338 at
APLNDC0002155337; Twiggs Dep. 25:2-26:13, 31:1-24; APLNDC0002190486-2190487 at
APLNDC0002190487; APLNDC0001335342-1335355 at APLNDC0001335347.

2 APLNDC0001335342-1335355 at APLNDC0001335353.

EXPERT REPORT OF RUSSELL S. WINER

Case No. 11 cv-01846-LHK 17
sf-3122763



http://www.effie.org/downloads/2010_Winners_List_with_trophy.pdf

© 00 N o o b~ w N PP

N N DN DN DN NN NN R R P R R R R R R
® N o R W N B O © N o oM W N B O

Caseb:11-cv-01846-LHK Document1588-2 Filed08/06/12 Page2l of 81

Wine,” and iPad ads have run in publications such as The New York Times, The Wall Street
Journal, Business Week, Fortune, Rolling Sone, Real Smple, Wired, Time, The Week,
Entertainment Weekly, The New Yorker, and Paper.™ In addition, Apple strategically placesits
magazine advertisements only on back covers or inside the front cover (in the form of a spread),
which is consistent with its goal of putting the focus on the product.” Exhibits 4, 5, and 6 are
examples of print advertisement copies for different generations of the iPhone, the iPad, and the
iPod touch. Asisevident in these exhibits, the trade dress elements at issue are often clearly
visiblein Apple's advertisements for these products.”

53.  Apple aso engages in outdoor advertising. Thisincludes transit stops (such as bus
shelters or subway stops) and billboards.”” Apple's strategy is to focus on high-traffic, high-
visibility spots for all of its outdoor advertising.” The iPhone and iPad marketing guidelines
specify to target top markets with amix of large-format/mega-site and street-level units.”® The
guidelines aso recommend to “ hand-pick locations as much as possible for clear line-of-site [siC]

and traffic considerations.” &

® e, e.g., APLNDC-X0000019536; APLNDC-X0000015992; APLNDC-
X0000019858; APLNDC-X0000015016.

" See, e.g., APLNDC-X0000030612; APLNDC-X0000026718-26736; APLNDC-
X0000030646.

™ Twiggs Dep. 89:22-25; Whiteside Dep. 52:12-15, 86:20-22, 87:2-5; APLNDC-
Y 0000236364~ 236370 at APLNDC-Y 0000236367; APLNDC0001327374-1327415 at
APLNDC0001327412; APLNDC0002194282-2194294 at APLNDC0002194286.

® Ms. Twiggs states in her deposition that, “ Apple as a company comes from the design
of our products. It’sthe key to what makes our products distinctive, and that’s something that
we live with every day, fortunately. . .. As| mention all the time, showing our product as
hero, with the design elements in the center of our advertising, is absolutely critical. And
probably like anyone with their own product, they like to show their product asit appearsin
the best light possible. And we're fortunate with Apple products in that there are so many
gorgeous design elements to them, there’ s alot to show off.” See Twiggs Dep. 164:17-165:4.

" See APLNDC0001322875-1323050 for Apple’ s permanent billboard locations across
the country as of 2012; see also Twiggs Dep. 38:16-39:12.

"8 Twiggs Dep. 39:13-40:23.

7 See APLNDC-Y 0000236364~ 236370 at APLNDC-Y 0000236367;
APLNDC0002145596-APLNDC0002145612, at APLNDC0002145605; see also
APLNDC0002155335-2155338 at APLNDC0002155337.

8 gee APLNDC-Y 0000236364- 236370 at APLNDC-Y 0000236367; see also
APLNDC0002155335-2155338 at APLNDC0002155337; Twiggs Dep. 39:13-40:23.
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54.  Inaddition, Apple runs online advertisements for itsiPhone, iPad, and iPod touch
products. Specifically, Apple usestwo types of online advertising: search engine marketing
(“SEM”) and display advertising.®* The former category involves keyword advertising,?? and the
latter can take the form of advertisements on websites, but Apple does not do “awhole lot of
display advertising.”® The iPhone and iPad marketing guidelines specify that “[a]ll sites[for
online display. . . must be of high quality.”®

55.  Lastly, Apple engagesin product placement. Product placement involves
placement of afirm’s products in different forms of media—such as television, movies, and
videogames—where the actors or characters are shown using brand-name products and services.*
Suzanne Lindbergh (*Ms. Lindbergh”), Director of Buzz Marketing at Apple, states that Apple
places its products in talk shows, primetime network television, parody news shows, and feature
films.® Unlike most companies, Apple has a policy of not paying for product placement.?” In

addition, Apple selectively gives away its products for free to key individuals such as
Stephen Colbert.®

8 Twiggs Dep. 44:10-13, 49:18-21.

8 Twiggs Dep. 44:15-20.

8 Twiggs Dep. 47:1-3; see, e.g., APLNDC-X000007734; APLNDC-X0000007686.

8 APLNDC0002145596-APLNDC0002145612, at APLNDC0002145606.

8 Winer & Dhar (2011) 30.

% |indbergh Dep. 9:20-24, 15:3-17:5.

87 “Many major marketers pay fees of $50,000 to $100,000 and even higher so that their
products can make cameo appearances in movies and television, with the exact fee depending
on the amount and nature of brand exposure.” See Keller (2008) 253. In contrast, Apple will
loan the product to the movie or TV program, but will not make a payment. See Lindbergh
Dep. 47:25-48:11; Joswiak Dep. 284:15-285:3; Whiteside Dep. 30:1-9.

“influencers’ to characterize these individuals. In marketing terminology, influencers are
those individuals who have an influence over potential buyers. Celebrities such as famous
athletes, actors, and television personalities are typically included in this category. See

Marketing, CONNECTED MARKETING: THE VIRAL, Buzz AND WORD OF MOUTH REVOLUTION

24-46 (Justin Kirby and Paul Marsden, eds. Oxford, UK: Elsevier, 2006); S. Curran,

Changing the Game, CONNECTED MARKETING: THE VIRAL, Buzz AND WORD OF MOUTH

REVOLUTION 129-147 (Justin Kirby and Paul Marsden, eds. Oxford, UK: Elsevier, 2006); S.
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C. Apple sinvestmentsin Advertising

56.  Appleinvests enormous amounts of time, money, and effort to devel op, promote,
and improve its brand identity. In 2003, Apple spent $193 million on advertising alone.®® By the
time Apple introduced the iPhone in 2007, its advertising expenditures increased to $467
million.*® Apple's advertising expenses were amost a billion dollarsin 2011 ($933 million),™
and Appleis one of the 100 largest advertisersin the U.S.** Much of this advertising involves the
products at issue. Inits 2008 fiscal year, Apple spent almost $98 million in the U.S. on iPhone
advertisements.® Apple's advertising in the mobile phone market leads all other phone
manufacturers.® Apple’s U.S. advertising expenses for the iPhone increased to approximately
$227 million in fiscal year 2011.% Since the iPhone'sintroduction and through the first quarter
of itsfiscal year 2012, Apple spent atotal of $747 million in the U.S. on iPhone advertisements.*
Similarly, Apple' s U.S. advertising expenses for the iPad were approximately $150 million and
$308 million in fiscal years 2010 and 2011, respectively.”” Since the iPad’ s introduction and

through the first quarter of itsfiscal year 2012, Apple spent atotal of $536 millionin the U.S. on

Brown, Buzz Marketing: the Next Chapter, CONNECTED MARKETING: THE VIRAL, Buzz AND
WORD OF MOUTH REVOLUTION 208-231 (Justin Kirby and Paul Marsden, eds., Oxford, UK:
Elsevier, 2006). The general ideais that when the influencers use these products in their
personal lives, their followers might notice the products. This can generate buzz, or strong
word-of-mouth, among potential users and lead to increased brand awareness and potentially
sales. See Winer & Dhar (2011) 30; S. Brown, Buzz Marketing: the Next Chapter,
CONNECTED MARKETING: THE VIRAL, Buzz AND WORD OF MOUTH REVOLUTION 208-231
(Justin Kirby & Paul Marsden, eds. Oxford, UK: Elsevier, 2006).

8 Apple Computer, Inc. Form 10-K filed December 19, 2003, at 66.

% Apple Inc. Form 10-K filed November 15, 2007, at 64, APLNDC-Y 0000135409-
135576 at APLNDC-Y0000135476.

% Apple Inc. Form 10-K filed October 26, 2011, at 50, APLNDC-Y 0000135683
135789 at APLNDC-Y 0000135734.

Y 0000134910.
% APLNDC-Y 0000051623,

% See, e.g., OMD0000039 (phones); OMD0000076 (phones); OMD0000004 (tablets);
OMD00000011 (tablets).

% APLNDC-Y 0000051623.
% APLNDC-Y 0000051623.
% APLNDC-Y 0000051623.
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iPad advertisements.®® Apple’s heavy investments to develop, promote, and improve its brand
identity have a concomitant effect on Appl€e s brand image and brand awareness in consumers
minds.

D. Third-Party Promotion of Apple sProducts

57.  Consumers form associations with the Apple brand not only through Apple’ s own
advertising but also through independent channels. For instance, following their introductions,
Appl€ siPhone and iPad products received widespread media coverage in the form of product
reviews in major newspapers and technology publications and websites. The products were also
featured on the covers of popular magazines and in popular media.

58.  TheiPhonewas first announced publicly on January 9, 2007.% But as early as
August 2002, The New York Times had reported on rumors of an Apple mobile phone.®® These
rumors continued up until the launch of the iPhone™ and Apple's actual announcement received
widespread media coverage. Major newspapers ran stories about the iPhone, many of which
featured images of the device.’® Television news programs such as The Today Show similarly

featured stories about the iPhone, prominently displaying images of the device.'®

% APLNDC-Y 0000051623,
% « Apple Reinvents the Phone with iPhone,” Apple Inc. Press Release, January 9, 2007

The Gear Hunter: Intelligent Design: Since That First Call, Cell Phones Have Evolved,”
Newsday, April 4, 2006; “ Apple Stock Hits New High on Analyst Optimism Over iPod,
Possible iPhone,” Associated Press Newswires, November 21, 2006; “ Expert View: We Want

_______________

“Apple Storms Cellphone Field,” Wall S. Journal, January 10, 2007; “Appl€e siPhone: Islt
Worth I1t?" Wall S. Journal, January 10, 2007.

193 The Today Show, NBC, No Date, APLNDC-X0000358382.
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http://money.cnn.com/2006/03/29/technology/apple_anniversary/index.htm
http://www.pcmag.com/article2/0,2817,2066661,00.asp
http://query.nytimes.com/gst/fullpage.html?res=9C06E1DC1230F933A25752C0A9619C8B
63&pagewanted=all
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59.  TheiPhone continued to be the subject of pressin the five-month period between
its announcement and release. Nielsen BuzzMetrics reported that the iPhone was “riding an
unprecedented wave of pre-launch conversation,” as there were more than 1.79 million unique
visitors to the iPhone website in January 2007 coupled with 870,000 searches for the keyword
“iPhone.”*™ Survey results released by M: Metrics on June 15, 2007 found that consumer
awareness of the iPhone was high, as 64% of American mobile phone users were aware of the
product.’® In addition, an April 2007 survey by ChangeWave Research showed that 26% of
those likely to buy an advanced mobile phone in the next three months were planning to purchase
the iPhone.'® Many news articles discussing the iPhone’ s upcoming release included
photographs of the phone, often turned on to display the device's homescreen.'”’

60.  Much hype surrounded the launch of the iPhoneitself. According to news reports,
people lined up outside the Apple store on Fifth Avenuein New Y ork at least two days before the
product went on sale'® |n the days leading up to and immediately following its release, the

iPhone was the subject of product reviewsin major publications.'®

104 “ Unprecedented Pre-Launch Buzz Sets High Expectations for iPhone Sales and

105 «NM:Metrics: High Awareness, Strong Demand for iPhone Among British and
American Mobile Phone Users,” M:Metrics Press Release via Marketwire News Releases,

June 15, 2007 (http://finance.boston.com/boston/news/read/2343970/m).

106 « A pple iPhone is Top Choice Among Smart-Phone Buyers (Update 1),”

Debut,” USA Today, June 5, 2007.
1% See, e.9., “Waiting for the Latest in Wizardry,” N.Y. Times, June 27, 2007

EXPERT REPORT OF RUSSELL S. WINER

Case No. 11 cv-01846-LHK 22
sf-3122763



http://www.marketwire.com/press-release/unprecedented-pre-launch-buzz-sets-high-
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http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aVXpexoVPuIg&refer=canad
http://www.usatoday.com/tech/techinvestor/industry/2007-03-08-apple-marketing_N.htm
http://www.usatoday.com/tech/products/2007-03-14-cellphone-contracts-iphone_N.htm
http://www.usatoday.com/tech/techinvestor/corporatenews/2007-04-26-apple-
profits_N.htm
http://www.nytimes.com/2007/06/04/technology/04iphone.html
http://www.nytimes.com/2007/06/27/technology/27apple.html
http://www.sfgate.com/cgi-
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61.  Thismediacoverage often highlighted the distinctive look and feel of the iPhone.
Just afew days after the product was announced, David Pogue of The New York Times published
a“preview” of the product, stating: “Asyou’d expect of Apple, theiPhoneis gorgeous. Itsface
is shiny black, rimmed by mirror-finish stainless steel. The back is textured aluminum . .. .”**°
Similarly, Time magazine described the iPhone as “atypical piece of Ive'™! design . . . .”**? The
New York Times observed that “[t]he iPhone races straight ahead of the pack on aesthetics by
looking and feeling gorgeous,”*** and stated that “Apple is hoping that the distinctive design of
the iPhone will disrupt and even re-invent the concept of the mobile handset in the United States
and worldwide.”**

62.  Totop off this enormous amount of publicity for the origina iPhone, Time
magazine named the iPhone the “Invention of the Year” for 2007, displaying color images of the

phone on the cover of the magazine as well as with the accompanying story, which identified

14 «Sejence/Technology: iPhone Launch,” N.Y. Times, June 28, 2007.
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http://online.wsj.com/article/SB118289311361649057.html
http://www.nytimes.com/2007/06/27/technology/circuits/27pogue.html?_r=1
http://www.usatoday.com/tech/columnist/edwardbaig/2007-06-26-iphone-
review_N.htm?loc=interstitialskip
http://www.nytimes.com/2007/01/11/technology/11pogue.html?pagewanted=all
http://www.apple.com/pr/bios/jonathan-ive.html
http://www.time.com/time/business/article/0,8599,1575743,00.html
http://www.nytimes.com/2007/06/22/style/22iht-design25.1.6284070.html
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“TheiPhoneis pretty” as the number one reason that the device “is till the best thing invented
this year.”

63.  Therelease of subsequent generations of the iPhone similarly received extensive
media coverage. Crowds lined up outside the Moscone Center in San Francisco in anticipation of
the rumored unveiling of the iPhone 3G at the Apple Worldwide Developer Conference.™'® Major
news sources aired or printed high-profile reviews of the iPhone 3G,*'” and people again lined up

outside Apple stores a day in advance to purchase the device."*®

Similar media coverage
accompanied the announcement and release of the iPhone 3GS™® and the iPhone 4.*° The

announcement that the iPhone 4 would be available on Verizon also received significant press.**

115 «| nvention of the Year: theiPhone,” Time, November 1, 2007

). Time magazine featured the iPhone on its cover again in its June 15, 2009 issue on Twitter.
See Time, June 15, 2009.

1% KGO SF News at 11AM, ABC 7, June 9, 2008, APLNDC-X0000358416; “ Jobs
Expected to Ring in Apple’ s New iPhone,” SF. Chronicle, June 9, 2008.

17 syuawk on the Street, CNBC, No Date, APLNDC-X0000358459; All Things Digital,
Fox Business, No Date, APLNDC-X0000358463; “Apple’s New iPhone 3G: Still Not
Perfect, but Really Close,” USA Today, July 10, 2008; “For iPhone, the ‘New Is Relative,”
N.Y. Times, July 9, 2008; “Newer, Faster, Cheaper iPhone 3G,” Wall S. Journal, July 9,
2008.

118 \\WBZ News at 6, CBS, No Date, APLNDC-X0000358467; News 4 Midday, NBC 4,
No Date, APLNDC-X0000358475; First @ Four, NBC 5, No Date, APLNDC-
X0000358478; NBC 4 New Y ork, No Date, APL NDC-X0000358480; KMBC-TV 9 News,
ABC, No Date, APLNDC-X0000358484; S- 7 Morning News, ABC, July 11, 2008,
APLNDC-X0000358486; CNN, No Date, APLNDC-X0000358505; Entertainment Tonight,
KRON, July 11, 2008, APLNDC-X0000358507.

119 ee e.g., “iPhone Starsin Apple Show, Supported by Software,” N.Y. Times, June 8,
2009; “Apple Unveils Faster iPhone with New Features,” SF. Chronicle, June 9, 2009;
“iPhone 3G S[sic] Cements Apple s Place at the Top,” SFF. Chronicle, June 20, 2009;
Evening News with Katie Couric, CBS, June 8, 2009, APLNDC-X0000358800; The Kudlow
Report, CNBC, June 8, 2009, APLNDC-X0000358801; HLN News, CNNH, June 8, 2009,
APLNDC-X0000358805; FOX 25 News at 5, Fox Boston, June 8, 2009, APLNDC-
X0000358809; KTVU Channel 2 News at 5, Fox San Francisco, June 8, 2009, APLNDC-
X0000358811; ABC 7 Morning News, ABC San Francisco, June 9, 2009, APLNDC-
X0000358815; The Early Show, CBS, June 9, 2009, APLNDC-X0000358816; ABC Tech
Bytes, ABC, June 18, 2009, APLNDC-X0000358838; Worldwide Exchange, CNBC, June 19,
2009, APLNDC-X0000358864; Fox Business, Fox Business Network, June 19, 2009,
APLNDC-X0000358868; Nightly Business News, PBS, June 19, 2009, APLNDC-
X0000358869; CBHA News at 5PM, Miami — CBS, June 19, 2009, APLNDC-X0000358876;
WGN Morning News, Chicago — CW, June 19, 2009, APLNDC-X0000358877; American
Morning, CNN, June 19, 2009, APLNDC-X0000358880.
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64.  Thedifferent generations of the iPhone have aso appeared in various forms of
popular media. For instance, |ate-night comedy shows such as Saturday Night Live'*and Late
Night with Conan O’ Brien'?® ran parody skits about the original iPhone; episodes of The Tonight
Show with Jay Leno™* and The Colbert Report'? referenced the release of the iPhone 3G; Jimmy
Fallon joked about the announcement of the iPhone 3GS on Late Night with Jimmy Fallon*® and
interviewed the editor of Engadget about that device;™?” and David L etterman referenced the
iPhone 4 on an episode of Late Night with David Letterman.’®® Various television programs have
also included segments that do not explicitly focus on the iPhone yet nonethel ess feature the
product.*®

65.  Inpart because of its distinctive look and feel, which includes the trade dress at
issue, Apple’siPhone has been among the most commercially successful products in the world.
After the first iPhone shipped in June 2007, Apple sold one million unitsin 74 days.**
Additionally, within three days of launching the iPhone 3G and iPhone 3GS respectively, Apple

sold more than one million units of each.*** Apple sold more than 1.7 million iPhone 4 unitsin

120« Apple’ s iPhone 4 Makes its Official Premiere,” San Francisco Chronicle, June 8,
2010; “AppleiPhone 4 Review: No, You Can’t Touch It,” Time, June 28, 2010; ABC News,
No Date, APLNDC-X0000359801; ABC7, No Date, APLNDC-X0000359813; ABC7, No
Date, APLNDC-X0000359816; APLNDC-X0000359879; What the Tech?, NBC 10, No Date,
APLNDC-X0000359832; CNN, No Date, APLNDC-X0000359930; Fox 5, No Date,
APLNDC-X0000359935; “Huge Linesto Pick Up New iPhone,” San Francisco Chronicle,
June 25, 2010.

12! see e.g., “Everything You Need to Know About the Verizon iPhone 4,” Time,
January 11, 2011.

122 saturday Night Live, NBC, No Date, APLNDC-X0000358383.

123 APLNDC-X0000358381.

124 APLNDC-X0000358444.

125 A PLNDC-X 0000358450.

126 A PLNDC-X 0000358806.

127 A PLNDC-X 0000358835.

128 A PLNDC-X 0000359840.

129 A PLNDC-X 0000358408; APLNDC-X0000358621.

%9 Apple Sells One Millionth iPhone,” Apple Inc. Press Release, September 10, 2007
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the three days following its launch.*** In fiscal year 2011 aone, Apple recorded more than $47
billion in net sales revenue for the iPhone and related products and services.™*

66. AnRBC Capital Markets analyst report commented that: “Apple’siPhonein
June 2007 disruptively raised the standard for anew kind of smartphone design and user
experience, breaking sales launch records, sparking competitive responses, and defying accepted
conventions.” '
67.  Similarly, the announcement that Apple was going to introduce a tablet

135

computer™® and the formal launch of the iPad was extensively covered in the press.*** Major

newspapers and magazines—including The New York Times, The Wall Street Journal, Chicago
Tribune, The Washington Post, USA Today, Mercury News, and Time—ran reviews of the iPad,

many of which included photographs of the product.™’

OneMillion-iPhone 3GS Modelshtml). T T T

133 Apple Inc. Form 10-K filed October 26, 2011, at 30, APLNDC-Y 0000135683-
135789 at APLNDC-Y 0000135714.

134 “Wireless Industry Sizing the Global Smartphone Market,” RBC Capital Markets,
November 12, 2008, APL-1TC796-0000458644-458703 at APL-ITC796-0000458649.

WBZ, No Date, APLNDC-X0000359282; Big Apple, WSVN, No Date, APLNDC-
X0000359423; Top Sories, CNN, No Date, APLNDC-X0000359585.

13 e e.g., “TheiPad’'s Big Day,” N.Y. Times blog entry, April 3, 2010
(http://bits.blogs.nytimes.com/2010/04/03/live-blogging-the-ipads-big-day/); “Buzz Powers
iPad Launch, but Will 1t Be Enough?,” Wall &. Journal, April 3, 2010; “Fans Snap Up iPads
After Waiting Overnight,” SF. Chronicle, April 4, 2010; “For iPad, Lines but No Shortage,”
Wall S. Journal, April 5, 2010; TheiPad IsHere: First Look at New Technology, ABC
Good Morning America, No Date, APLNDC-X0000359615.

e e e e e e T R e e e e e e m e e e e R e e e e e e e e e T s S L A T . T T T T L T =2

); Verdict Isinon AppleiPad: It'saWinner,” USA Today, April 2, 2010
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68.  Major magazines a so featured the iPad prominently on their cover pages. For
instance, The Economist featured an image of Steve Jobs holding the iPad prominently on the
cover of the January 28, 2010 issue.*® And Newsweek’ s April 5, 2010 issue entitled “What I's So
Great About theiPad? Everything.” also featured the iPad prominently.**

69.  Furthermore, countless celebrities have been photographed with an iPad, such that
it has become “Hollywood’' s most buzzed about piece of arm candy.”**® And ABC's hit
television comedy Modern Family had an episode in which one of the primary storieswasamain
character’s attempts to obtain an iPad the day it was released.* Oprah Winfrey also named the
iPad one of her “Ultimate Favorite Things.”**

70.  TheiPad has aso been enormously successful. On thefirst day of iPad sales

alone, Apple sold over 300,000 units.*** Within amonth, Apple had sold one million devices,'*

138 The Book of Jobs. Hope, Hype and Apple's iPad, The Economist, January 30-
February 5, 2010.

139 Newsweek, April 5, 2010 issue titled “What Is So Great About the iPad?
Everything.”

140 « Celebrities Who Love the iPad,” Forbes.com, June 22, 2010

Day.html).
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http://www.forbes.com/2010/06/22/ipad-cyrus-bieber-technology-celebrities.html
http://www.oprah.com/oprahshow/Oprahs-Ultimate-Favorite-Things-2010/2
http://www.apple.com/pr/library/2010/04/05Apple-Sells-Over-300-000-iPads-First-
http://www.apple.com/pr/library/2010/05/03Apple-Sells-One-Million-iPads.html
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and it hit the two million and three million marks within 60 days'* and in 80 days,'*®

respectively. During the first quarter of fiscal year 2012, Apple sold 15.43 million i Pads.**’

E. Impact of Advertising on Consumers

71.  Appl€e s products have been widely advertised through Appl€e' s own advertising as
well as through independent channels. Such advertising has a substantial impact on consumers
purchase decisions, as demonstrated by several market research studies by Apple. For instance, a
2010 iPad Buyer Survey study concludes that “[a]ds triggered the desire to own an iPad, while the
product features such as being portable/lightweight, Wi-Fi capable, and easy to use were the
hooks.” **® In particular, when the surveyed buyersin the U.S. were asked what triggered their
decision to acquire an iPad, 44% indicated that they saw the ads and wanted to try the product.*°
Similarly, other iPad Tracking Studies conducted in 2010 show that iPad ads were important in
triggering the purchase decisions of U.S. buyers.**

72.  Tosummarize: In my opinion, what is noteworthy about Apple's brand identity is
that the core strategy focuses on the product itself and its aesthetic presentation to consumers.
Apple sbrand imageis closely tied to the look and feel of the products at issue. Thislook and

feel isdistinctive and there is an enormous amount of external validity that it is unique and

famous. Therefore, not only have consumers developed brand associations toward the look and

Pt St e (el e sy I iyt sl g gl g S e e gy

Days.html).
7« Apple Reports First Quarter Results,” Apple Inc. Press Release, January 24, 2012

148 See APLNDC-Y 0000023361-23427 at APLNDC-Y 0000023362-23363, APLNDC-
Y 0000023384.

%9 see APLNDC-Y 0000023361-23427 at APLNDC-Y 0000023363, APLNDC-
Y 0000023385.

150 see APLNDC-Y 0000023428-23578, at APLNDC-Y 0000023485 (indicating 22% of
U.S. buyers were influenced by ads); APLNDC-Y 0000023579-23729 at APLNDC-
Y 0000023636 (indicating 23% of U.S. buyers were influenced by ads); APLNDC-
Y 0000023730-23907, at APLNDC-Y 0000023806 (indicating 24% of U.S. buyers were
influenced by the ads).
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feel of Apple products by experiencing them personally but also by experiencing them via media.
In my view, the importance of external validity cannot be overstated; they provide additional,
accretive cues with respect to what makes Apple’slook and feel distinctive.

VI. APPLE’'SBRAND EQUITY ISAMONG THE HIGHEST IN THE WORLD

73.  According to Fortune:

What makes Apple so admired? Product, product, product. This
is the company that changed the way we do everything from buy
music to design products to engage with the world around us. Its
track record for innovation and fierce consumer loyalty translates
into tremendous respect across business’ highest ranks.™*

74.  Attheheart of Appl€e s productsislook and feel. Marc Gobé, president of
Emotional Branding, LLC and former CEO of Brandimage (one of the top branding firmsin the

world), had this to say about Apple:

Good design is courageous. But apart from its aesthetic value,

let’ s not forget that it represents along-term investment that can
increase a company’ s value tenfold and over. Can anyone dispute
that...Apple’s turnaround is design driven?™?

75.  Apple sbrand rankings and brand value increased significantly since the
introduction of the iPhone in 2007, and Apple is now among the top most valuable brands in the
world. Theincreasein Apple’'s brand value has been attributed, in particular, to the successes of
the iPhone and the iPad.

76.  According to Millward Brown Optimor’s BrandZ rankings, Apple was the world's
most valuable brand in 2011. Since the introduction of the iPhone in 2007, Apple’s ranking has
increased from number 16 to number 1, while its brand value has increased from $24.7 billion to
$153.3 billion.™ BrandZ has attributed the increase in brand value and ranking to, in part, the
iPhone and the iPad:

152 M. Gobé, Emotional Branding: The New Paradigm for Connecting Brands to People
119 (New York, NY: Allworth Press, 2009).

153 «BrandZ Top 100: Most Valuable Global Brands 2007,” Millward Brown Optimor,
at 10; “BrandZ Top 100: Most Vauable Globa Brands 2011,” Millward Brown Optimor, at
13.
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[Apple] earned an 84 percent increase in brand value with
successful iterations of existing products like the iPhone, creation
of the tablet category with iPad, and anticipation of a broadened
strategy making the brand a trifecta of cloud computing, software,
and innovative, well-designed devices. ... At the start of last year,
few people fretted that their lives felt bereft of adigital gadget
smaller than their laptop but larger than their mobile phone. By
the end of 2010, however, around 18 million of us owned iPads or
other tablets. Apple understood that its customers wanted access
to data and images anywhere, anytime, in easy-to-view definition
with an easy-to-use touch interface. In a span of afew months, the
brand met these needs with the iPad and iPhone 4. Apple trusted
that its customers would discover uses for these products that
would help organize, simplify or complicate, but mostly improve
their lives. This cocreation approach resulted in roughly 350,000
Apple apps, and it added value to the product and the brand. ...
Apple continued quietly developing a cloud and loudly discovered
an empty space in the computing category that it filled with anew
device —theiPad.™

77.  Similarly in 2010, Millward Brown Optimor increased its assessment of Apple's

brand value by 32 percent from the previous year, while stating that

[T]hisincrease is atribute to the company’ s ability to transform
itself from an electronics manufacturer into a brand that is central
to people’ slives. Apple manages to celebrate creativity and self-
expression while, [sic] anticipating consumers needs and wants
and meeting those needs with solutions that are noteworthy for
their ease of use and elegance of design. Apple benefited
specifically from the popularigg of the iPhone, its 100,000 apps,
and anticipation for the iPad.

78. From 2007 to 2011, Interbrand increased the ranking of Apple’ s brand from
number 33 to number 8. During the same time period, the value of Apple s brand as calculated
by Interbrand increased from $11.037 billion to $33.492 billion.™® Like Brandz, Interbrand
linked the success of the iPhone and iPad products to the increase in Apple’s brand value and

rankings. In 2008, the Interbrand report stated:

Can anything slow the ascent of Apple? Its ability to identify new
customer needs and deliver products of beautiful simplicity and

154 «“BrandZ Top 100: Most VVauable Global Brands 2011,” Millward Brown Optimor,
at 16, 48, 83.

155 «“BrandZ Top 100: Most Valuable Globa Brands 2010,” Millward Brown Optimor,
at 127.
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Interbrand, at 20.
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desirability continue to put it in a league of its own. The latest
iPods, iPhone and MacBook A|r strike the perfect balance between
coolness and mass appeal .

79.  Interbrand s 2011 report further underlined the importance of the iPhone and iPad
products to the Apple brand:

Setting the bar high in its category and beyond, Appleistheicon
for great branding meeting great technology to deliver aunique
overall experience, making its giant leap from #17 to #8 in the
rankings less than surprising. Consumers continue to follow its
product launches with anticipation and are quick to integrate its
sleek productsinto their lifestyles. Continuing its wave of first-to-
market products, Apple launched the iPad in 2010 creating the
new tablet category in the process. Since itslaunch, young and
old alike have embraced it as atool, with organizations from
education to health to sales coming on board aswell. Apple has
even implemented the iPad in itsinnovative retail spacesasa
service tool for customers as they wait in line.**®

80.  Apple makesthe most of the success of the iPhone and iPad to increase its brand
value by using what the company calls “logo lockup.” All of Apple’s advertisements for the
iPhone and i Pad feature the Apple icon next to the name of the product in the ad.*® According to
Ms. Twiggs, this technique allows advertisersto “[lock] ... two things together, alogo plus
something else [such as a company name or product name].”*® In this instance, the use of the
logo “locks’ the iPhone and the iPad to the Apple brand. Ms. Twiggs testified that this technique
informs consumers as to the company that makes the featured product and is * one of the branding
elements’ and in general “an important element” of advertising.™ Apple also placesitslogo on
the back of the iPhone further encouraging those who view it to associate the iPhone and its
distinct look and feel with the Apple brand. 1%

81l. Tosummarize: Apple stradedressat issueisan integral part of the look and feel

that is so important to Apple’s brand identity. As| have discussed above, Apple has been

157 «Best Global Brands 2008,” Interbrand, at 30.

158 «Best Global Brands 2011,” Interbrand, at 20.

9 Twiggs Dep. 100:2-101:14.

1% Twiggs Dep. 100:13-19.

181 Twiggs Dep. 101:7-14.

182 Deposition of Eric Jue on February 24, 2012 (“Jue Dep.”), 132:20-133:8.
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extraordinarily successful by making its products’ look and feel the fulcrum of its branding
strategy. In my opinion, a combination of a high degree of innovation and cutting-edge
technology and a unique and distinctive look and feel has been instrumental in the branding and
concomitant success of the iPhone, iPad, and iPod Touch products.

VII. IMPORTANCE OF THE LOOK AND FEEL OF APPLE PRODUCTSAT ISSUE

FOR CONSUMERS

82.  Market research studies conducted or commissioned by Apple provide insights
into how the look and feel of Apple siPhone, iPad, and iPod touch products impact consumers
attitudes toward the Apple brand and their purchase decisions.

83.  For example, according to a pre-iPhone launch market study conducted by Apple
in May 2007 about the most important reasons to purchase an iPhone, “ appearance and design”
was the top-ranked reason for those surveyed who were “very/somewhat likely” to purchase an
iPhone. ™

84.  InaniPhone Owner study conducted by Appleinthe U.S. in March-April 2011,
when iPhone 3GS and iPhone 4 owners who had considered Android were asked what convinced
them to get an iPhone after considering Android, 32% indicated they “liked the physical
appearance and design.”*®* According to the same study, of the iPhone 3GS and iPhone 4 owners
who bought their phones, 46% of those surveyed in the U.S. indicated “ physical appearance and
design” as one of the “very important” featuresin their decision to purchase their iPhones.'®

85.  Similarly, iniPhone Buyer Surveys conducted by Apple during the fourth quarter
of Apple’s 2010 fiscal year, and the first, second, and third quarters of Apple’s 2011 fiscal year,
when iPhone 3GS and iPhone 4 buyers were asked to rank the importance of a given list of
attributes in their purchase decision, 46% to 50% of those surveyed in the U.S. ranked “attractive

appearance and design” as very important (or top box), while 32% to 35% of those surveyed in

163 APLNDC-Y 0000028751-28849 at APLNDC-Y 0000028771.

164 APLNDC-Y 0000025024-25147 at APLNDC-Y 0000025027, APLNDC-
Y 0000025060.

165 APLNDC-Y 0000025024-25147 at APLNDC-Y 0000025064
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the U.S. ranked “ attractive appearance and design” as somewhat important (or second box).*® In

sum, 81% to 82% of those surveyed in the U.S. in these studies ranked “ attractive appearance and
design” in “top-2 boxes.”*®” The top-2 boxes represent a conventional measure used by
companies and in the market research industry.

86.  Market research conducted by Apple about the iPod touch also provides support
for the importance of the look and feel of the product for consumers. For instance, according to
an iPod Buyer Survey conducted by Apple during the second quarter of its 2009 fiscal year, when
iPod touch buyers were asked to rank the importance of agiven list of attributesin their purchase
decision, 42% of those surveyed in the U.S. ranked “ attractive appearance” as very important.’®
Another iPod Buyer Survey, conducted by Apple during the fourth quarter of its 2009 fiscal year,
similarly shows that when iPod touch buyers were asked to rank the importance of agiven list of
attributes in their purchase decision, 37 % of those surveyed in the U.S. ranked “ attractive
appearance’ as very important.'®®
VIIl. APPLE’'STRADE DRESSISDISTINCTIVE AND FAMOUS

87. | have been asked to consider whether Apple’ siPhone Trade Dress, iPhone 3G
Trade Dress, and iPad Trade Dress have acquired distinctiveness among consumers and potential
consumers of smartphones and tablets, which | understand to mean that consumers associate these

trade dresses with a particular source. In evaluating whether these trade dresses have acquired

distinctiveness, | have been instructed to consider the following factors: the extent and manner of

166 APLNDC-Y 0000027256-27340 at APLNDC-Y 0000027258, APLNDC-
Y 0000027277; APLNDC-Y 0000027341-27422 at APLNDC-Y 0000027343, APLNDC-
Y 0000027362; APLNDC-Y 0000027423-27505 at APLNDC-Y 0000027425, APLNDC-
Y 0000027450; APLNDC-Y 0000027506-27599 at APLNDC-Y 0000027508, APLNDC-
Y 0000027572.

167 APLNDC-Y 0000027256-27340 at APLNDC-Y 0000027277; APLNDC-
Y 0000027341-27422 at APLNDC-Y 0000027362; APLNDC-Y 0000027423-27505 at
APLNDC-Y 0000027450; APLNDC-Y 0000027506-27599 at APLNDC-Y 0000027572.

168 APLNDC-Y 0000027807-27941 at APLNDC-Y 0000027809, APLNDC-
Y 0000027866. Also, 79% of those surveyed in the U.S. ranked “attractive appearance” as
very important or somewhat important. See APLNDC-Y 0000027865.

169 APLNDC-Y 0000027942-28097 at APLNDC-Y 0000027944, APLNDC-
Y 0000028014. Also, 75% of those surveyed in the U.S. ranked “attractive appearance” as
very important or somewhat important. See APLNDC-Y 0000028013.
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Apple' s advertising for the iPhone, iPad, and iPod touch; the length and manner of Apple’s use of
the trade dresses; actual recognition of the trade dresses; whether Samsung copied Apple' s trade
dresses; and whether Apple s use of these trade dresses has been exclusive.

88. | have also been asked to consider whether Apple’siPhone Trade Dress, iPhone
3G Trade Dress, and iPad Trade Dress are famous among the general consuming public. In
assessing whether these trade dresses are famous, | have been instructed to consider the following
factors: the duration, extent, and geographic reach of advertising and publicity of the trade dress,
whether advertised or publicized by the owner or third parties; the amount, volume, and
geographic extent of sales of goods or services offered under the trade dress; and the extent of
actual recognition of the trade dress. | am not rendering alegal opinion on distinctiveness.
However, the factors | have been asked to consider are consistent with the type of information |
would consider in assessing whether a branded product (or a group of branded products) islikely
to be viewed as having a distinctive look and feel. Similarly, | am not rendering alegal opinion
with respect to fame. Factors such as advertising, sales, market recognition, competitor reactions,
and exclusivity are consistent with the types of information that would be informative in
determining whether the look and feel of a branded product (or a group of branded products) has
become famous in the marketplace.

89.  Advertising. Asdiscussed above, Apple hasinvested significant resourcesin
advertising the iPhone and iPad products.*™ These advertisements generally focus on the
products themselves, displaying the elements of the asserted iPhone Trade Dress, iPhone 3G
Trade Dress, and iPad Trade Dress.*”* Moreover, the iPhone and iPad products have been the
subject of extensive press coverage, include numerous product reviews, and have appeared in

popular media, such as television shows and movies.*?

170 See supra Section V.B-C; 11 106, 142.

1! Seeid.; see, e.g., APLNDC-X 0000363655, APLNDC-X0000007455, APLNDC-
X 0000007699, APLNDC-X0000364248; APLNDC-X 0000363682, APLNDC-X0000363702,
APLNDC-X0000364115, APLNDC-X 0000364307, APLNDC-X0000363862; APLNDC-
X 0000363709.

172 See supra Section V.D.
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90. Sales. Both the iPhone and iPad have experienced significant successin the
marketplace."” Between |ate June 2007 and summer 2010, Apple sold 24.9 million original
iPhone, iPhone 3G, and iPhone 3GS devices,*™ and between April 2010 and before fall 2010, it
sold 4.3 million iPad tabletsin the U.S..'”> Between April 2010 and June 2011, Apple sold
14.1 million iPad tabletsin the U.S.*"® and spent more than $300 million on advertising the i Pad.
177

91.  Actual Recognition. The surveys from the Poret Report show that 61.0% of
respondents associate the iPhone Trade Dress with Apple, 68.0% of respondents associate the
iPhone 3G Trade Dress with Apple, and between 57.3% and 75.2% of respondents associate the
iPad Trade Dresswith Apple.”® Aspart of his survey methodology, Mr. Poret also tested
“control” devicesto determine what percentage of people associated those devices with Apple. A
much smaller percentage of respondents associated the control devices with Apple, namely 3.7%
of respondents associated the control phone with Apple and between 10.8% and 17% of
respondents associated the control tablet computer with Apple.*”

92.  Copying. Asdiscussed below, Samsung's internal documents support the
conclusion that Samsung held up Apple’ s iPhone and iPad products as the aspirational modelsin
designing its own smartphone and tablet products, and even made changesto its graphical user
interface specifically to make the icons ook more like Apple icons, thus demonstrating

Samsung’ s marketing tactics to create products that looked like Apple products.*®

173 See supra 1] 65-66, 70; seeinfra 107, 142.

174 See 9 107.

15 seeiinfra 4 142.

176 APLNDC-Y 00000051599-51605, at APLNDC-Y 00000051600.

177 APLNDC-Y 0000051623, Apple Inc. Advertising; Q111 Ad Budget Summary,
APLNDC00002104534-554, at APLNDC00002104535; Q211 Ad Budget Summary,
APLNDC0002788581-588, at APLNDC0002788581; Q311 Ad Budget Summary,
APLNDC0002033979-987, at APLNDC0002033979.

178 poret Report at 36, 52, 60-61, 64.

17 poret Report at 35-36, 52, 65-66.

180 See infra 1 132-138.
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93.  Exclusivity. | understand that Apple has an industrial design expert in the case,
Peter Bressler, who will be opining that no phone looked like the iPhone and no tablet computer
looked like the iPad before the launch of the iPhone and iPad, respectively. Accordingly, | am
not offering a separate opinion on the issue of the exclusivity of Apple’s use of the iPhone Trade
Dress, iPhone 3G Trade Dress, or iPad Trade Dress. For purposes of my analysis, | assume that
the relevant trade dresses were substantially exclusively used by Apple when Apple first launched
the iPhone and the iPad.

94.  Inlight of thisevidence, it ismy opinion that, from abrand marketing perspective,
consumers have formed strong associations with Apple and find the look and feel of the iPhone
and the iPad to be distinctive in the marketplace. It isa so incontrovertible that the look and feel
of these products, which is closely tied to Apple, is famous and contributes to the halo
surrounding the tremendous marketing success of the Apple brand.

95. | understand that the statute setting forth the elements of a dilution claim uses the
language “amark isfamousif it iswidely recognized by the general consuming public of the
United States.” However, the concept of a*“genera consuming public” does not have meaningful
empirical content from a marketing perspective. Thisis because companies always target
demographic segments conditional on factors such as the relevant industry, the nature of the
market, the nature of the product offering, and the image the brand seeksto create. Brands do not
become successful or famous because companies try to cover every potential consumer in the
market. Indeed, careful targeting and positioning is very important in marketing. There may be
beneficial spillovers from the core segments being targeted to other segments, but these spillovers
only enhance the success and fame of the brand. Of course, a brand cannot credibly have aclaim
to fame in the market if it is too narrowly focused in a demographic or geographic niche. For
example, a University of Rochester varsity logo may have great brand resonance to residents in
the Rochester Metropolitan Statistical Area, but that does not give it general fame.

96. Itisfairly typical in consumer electronics to focus efforts on a broad spectrum of
the consumers without necessarily targeting “tail” segments such as young children or the elderly.

Thisis precisely the targeting strategy that Apple and Samsung follow. According to Ms. Twiggs
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and Ms. Whiteside, Apple’ s target demographic includes the age 18 to 49 demographic.'®*
According to Todd Pendleton (“Mr. Pendleton”), Samsung Telecommunication America, LLC's
(“STA") Chief Marketing Officer for wireless terminals, Samsung’s main demographic is 18 to
34 year olds.'®

97.  The Poret Report shows that 81% of respondents who were in the 16-24 age group
associated the iPhone Trade Dress and the iPhone 3G Trade Dress with Apple, while 67.9% of
the respondents in the 25-34 age group, and 60.0% of the respondents in the 35-44 age group
associated the trade dresses at issue in this case with Apple.’®® Therefore, from amarketing and
branding perspective, the iPhone and the iPad trade dresses have undoubtedly achieved fame.
IX. SAMSUNG’SINFRINGEMENT OF APPLE’S TRADE DRESS

98.  Asnoted above, a brand can be damaged by a company’ s unauthorized use of
brand elements that are proprietary to the owner of the brand."®* | understand that certain of
Apple sclamsfor relief against Samsung pertain to Samsung’ s misappropriation of the
distinctive appearance of the iPhone, the iPod touch, and the iPad.'® | understand that Apple has
asserted that this misappropriation constitutes both trade dress infringement and trade dress
dilution. In this section of my report, | analyze from a marketing perspective whether the look
and feel of the Samsung Galaxy line of smartphones and tablet computer products
misappropriates Apple’'s proprietary look and feel, taking into consideration certain factorsin the
“likelihood of confusion” test. | understand that the likelihood of confusion test isthe legal

standard to analyze Apple’ s trade dress infringement claim for relief against Samsung.

181 See Twiggs Dep. 29:2-19; Whiteside Dep. 134:5-135:24.

182 Deposition of Todd Pendleton on March 21, 2012 (“ Pendleton Rough Dep. Tr."), 37,
44-45,

183 See Poret Report at 51.

184 See supra  35; see also M. Morrin & J. Jacoby, “Trademark Dilution: Empirical
Measures for an Elusive Concept,” 19 JOURNAL OF PUBLIC POLICY & MARKETING 265-276
(2000).

185 See supra Section 1V for adetailed outline of Apple's asserted trade dress. There are
several others claims that Apple asserts against Samsung that are outside the scope of my
assignment.
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99. | alsounderstand that likelihood of confusion may be assessed by examining eight
factors (the “ Seekcraft Factors’).’® While | have not been asked to provide an opinion on the
likelihood of confusion between Apple’'s products and Samsung’ s products, the Seekcraft Factors
mirror the types of information that |, as a marketing expert, would consider in assessing whether
Samsung’ s misappropriation of Apple strade dressis likely to affect consumers purchasing
behavior.

100. | have been informed that the 9eckcraft Factors are:

@ Strength of the mark;

(b) Proximity of the goods,

(©) Similarity of the marks;

(d) Evidence of actual confusion;

(e Marketing channels used;

) Types of goods and the degree of care likely to be exercised by the
purchaser;

(9) Defendant’ sintent in selecting the mark; and

(h) Likelihood of expansion of the product lines.

101. From amarketing perspective, anaysis of the above factors pertains not only in
the context of purchase (or point-of-sale) confusion but also in the context of post-purchase (or
post-sale) confusion. Consumers constantly use Apple’ siPhone, iPad, and iPod touch productsin
public spaces.™®” As publicly used devices, the iPhone, iPad, and iPod touch trade dress have
brand image effects on potential consumers who are not immediate point-of-purchase consumers.
Unlike, say, abrand of detergent, which is bought and then used in one’ s home, smartphones,
tablet computers, and music players are by their nature mobile devices and are regularly seen by
others. Therefore, brand image and brand associations are not confined to point-of-purchase
situations. Picture the following scenario, which | call the Imitative Scenario: College freshman
Jim sees a classmate with a“cool-looking tablet” and tells afriend about it. “Oh, that’s Ellen’s
new toy,” says the friend, “ She bought it at Best Buy. I'll send you alink.” The friend (who

knowsthat it is an iPad) sends alink to Jim (who does not know it is an iPad) and Jim goes onto

188 see AMF Inc. v. Seekeraft Boats, 599 F.2d 341, 348-349 (9th. Cir. 1979).

187 5ee APLNDC-Y 0000024549-24798 at APLNDC-Y 0000024574, APLNDC-
Y 0000024576-24579, APLNDC-Y 0000024582, and APLNDC-Y 0000024585; APLNDC-
Y 0000025691-25822 at APLNDC-Y 0000025782; APLNDC-Y 000023361-23427 at
APLNDC-Y 000023396.
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the website and ends up buying a Samsung tablet, which looks almost identical to the iPad. Jim’s
younger sister then asks for the same Samsung tablet for Christmas. The Imitative Scenarioisa
direct effect of Samsung’s misappropriation of Apple strade dress. because Samsung has
misappropriated Apple's trade dress, the distinctiveness of Apple'strade dressis attenuated, and
consumers no longer necessarily associate the look and feel of the iPhone, iPad, and iPod touch
solely with Apple.

102. Thereisafurther, indirect effect on Apple sbrand. Asl have shown above, the
evidence indicates that consumers gravitate to Apple not only because of the innovative features
of the products at issue but also because the products have distinctive aesthetic appeal. When
consumers can buy non-Apple products with asimilar look and feel, the products at issue lose
part of their distinctive aesthetic appeal. As| discuss below, thisindirect effect has an additional
detrimental impact on Apple's brand equity.

103. Below, | separately analyze the Seekcraft Factors for the iPhone’ s trade dress and
the iPad’ s trade dress.

A. Analysis of Sleekcraft Factors—iPhone Trade Dress

Seekceraft Factor 1: Strength of the trade dress™®®
104. TheiPhone and its subsequent generations embody a distinctive look and feel that

is recognized by consumers. The same holds true for the iPod touch. Therefore, even though
there was competition in the marketplace when the products were launched, in each instance—
iPhone, iPhone 3G, iPhone 3GS, iPhone 4, and iPod touch—A pple created a very recognizable
look and feel inits products.

105. Consumers were made aware of this distinctive look and feel primarily through:
(2) their exposure to Apple' s marketing activities that prominently feature the different
generations of the iPhone and the iPod touch; (2) their exposure to the products via non-Apple
sources, such as product reviews, press coverage, and product placements in popular media; and

(3) their own experiences with the look and feel of the iPhone and iPod touch products, or those

188 Because | have been asked to opine on Apple’s trade dress, | analyze Apple’ siPhone
and iPad trade dress, not Apple’s trademarks, in terms of the Seekcraft Factors.
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of their family, friends, neighbors, or colleagues. In this case, thereis no question that
consumers’ exposure to the iPhone and the iPod touch products was extensive before the launch
of the first of Samsung's accused products in summer 2010.*%

106. By summer 2010, Apple had budgeted $350 million in advertising the iPhone
product in the U.S.** Moreover, the iPhone had been featured in numerous national magazine
and newspaper articles, including articlesin The New York Times, San Francisco Chronicle, The
Wall Street Journal, and Time magazine, including many front page articles and cover articles,
such as when Time magazine named the iPhone the “ Invention of the Year” for 2007.***
Furthermore, the iPhone has been featured in countless national television programs and movies,
including American Idol and Gossip Girl, to name two.'*

107. Inaddition, as explained above, because the iPhone and iPod touch are mobile
devices used in public locations, including in parks, airports, cafes, public transit, and restaurants,

Apple's own sales contribute to brand associations formed by consumers.’*® Before the launch of

Samsung’ s accused products in summer 2010, Apple had sold over 24.9 million iPhone devices™

189 See infra discussion regarding timeline of release of Apple’s iPhone products and
Samsung’s Galaxy S line of smartphones  131.

1% 0110 Ad Budget Summary, APLNDC0002029745-760, at
APLNDC0002029747;Q210 Ad Budget Summary, APLNDC0002029787-796 at
APLNDCO0002029789; Q310 Ad Budget Summary, APLNDC0002789782-796, at
APLNDC0002789784; Q109 Ad Budget Summary, APLNDC0002103760-777; Q209 Ad
Budget Summary, APLNDC0002103846-857; Q309 Ad Budget Summary,
APLNDCO0002140130-141; Q409 Ad Budget Summary, APLNDC0002003327-342; Q108
Ad Budget Summary, APLNDC0002206433-452; Q208 Ad Budget Summary,
APLNDC0002788282-301; Q308 Ad Budget Summary, APLNDC0002788514-533; Q408
Ad Budget Summary, APLNDC0002103372-388, at APLNDC0002103374; Q307 Ad Budget
Summary, APLNDC0002206049-065, at APLNDC0002206050; Q407 Ad Budget Summary,
APLNDC0002205710-726, at APLNDC0002205711.

191 See supra 1 57-64.

192 See Twiggs Dep. 42:9-19, 146:1-147:1; APLNDC-X0000014538.

193 See APLNDC-Y 0000024549-24798 at APLNDC-Y 0000024574, APLNDC-

Y 0000024576-24579, APLNDC-Y 0000024582, and APLNDC-Y 0000024585. Mobile
phones, by design, can be and are used at various public locations by consumers.

194 APLNDC-Y 00000051357-362, at APLNDC-Y 00000051359-51362; see also Apple
Inc. Form 10-K, filed October 27, 2009, p. 41, APLNDC-Y0000135577-682 at APLNDC-

Y 0000135620.
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and 23.6 million iPod touch devicesin the U.S.'® Apple’sinternal market research provides
ample evidence about the public use of these products. For instance, according to the August
2009 iPod Owner Study, 56% of the surveyed iPod touch ownersin the U.S. used the product
while exercising; 81% used the product while waiting; 51% used the product while walking; 56%
used the product on an airplane; 37% used the product while commuting; 78% used the product
once aday or more, and 52 % used the product half an hour or morein one sitting.'® Thistype
of public use serves as another—very effective—means of promotion for the iPhone and the iPod

197

touch, similar to word-of-mouth brand activity™" or the effects of “influencers’ using a

product.*®

108. Insum, consumers exposure to the iPhone and the iPod touch products, via
Apple s marketing activities, coverage of the products in popular media, through their personal
experiences with the products, or their exposure to the productsin public spaces, was extensive
before the launch of the first of Samsung’s accused productsin summer 2010. The trade dress at
issueis often clearly displayed in these occasions. In my opinion, after the iPhone launch and
before the introduction of the first of the accused Samsung products in July 2010, the look and
feel of the iPhone, iPhone 3G, iPhone 3GS, iPhone 4, and iPod touch products from the
perspective of the consumers was distinctively “Apple.”

109. The Poret Report contains results from a June 2011 survey that shows that the
distinctive look of the iPhone remained a strong source identifier for Apple nearly ayear after
Samsung released the first of its accused products. 68.0% of respondents who were shown a
disguised image of an iPhone 3G—with the icons on the face of the phone blurred and the

“home” button covered with a sticker—still identified it with Apple, iPhone, or asimilar Apple-

related product name. 61.0% of respondents who were shown a similarly disguised image of an

1% APLNDC-Y 00000051599-605, at APLNDC-Y 00000051599, APLNDC-
Y 00000051600.

19 gee APLNDC-Y 0000024549-24798 at APLNDC-Y 0000024574, APLNDC-
Y 0000024576-24579, APLNDC-Y 0000024582, and APLNDC-Y 0000024585.

197 See supra 11 33, 36.

198 See supra note 88.
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iPhone with the iPhone Trade Dress visible—identified it with Apple, iPhone, or asimilar Apple-
related product name.**°

110. The strength of the iPhone Trade Dress has also been recognized by Samsung’s
executives since late 2008. Research conducted by gravitytank on behalf of Samsung in or
around late 2008 indicated that the iPhone “ sets the standard for screen centric design” and
“[c]onsumers. .. see [Samsung touch phones] as derivative of the iPhone.”®® For example, in
internal documents, Samsung executives have acknowledged that the “[t]he look and feel of a
product matters most”?** and that “iPhone has become the standard.”*® As discussed in detail
below,?*® Samsung employees were instructed, through emails or at executive-level meetings, that
“[g]oing forward [ Samsung’ s] comparison standard is Apple[’ s] iPhone” and that Samsung “must
evaluate [its products] based on the iPhone standards . . . .”*** Similarly, a December 2009
presentation by McKinsey & Company to Samsung titled “Winning in Smartphones— It's Now or
Never” concluded that Samsung should “[m]atch the iPhone Ul within the next 12 months.” %

Seekcraft Factor 2: Proximity of the goods
111. Appl€e siPhone products and Samsung’s Galaxy line of smartphones are similar in

use and in function and directly compete with one another for market share.®® The relevant

199 Poret Report at 7-11, 45, 52, 57.

200 SAMNDCA00191811-191987 at SAMNDCA00191865 and SAMNDCA00191929.
It is my understanding that the gravitytank study was a precursor to the development of the
Galaxy S line of smartphones.

21 E-mail from Eun Jung Ko Re: Summary of Executive-Level Meeting Supervised by
Head of Division, February 10, 2010, SAMNDCA10247373-10247378 (Seetrandation in
Apple s Appendix of Certified Trandationsin Support of Opening Expert Reports
(“Trandations App’x”)).

202 E_mail from Eun Jung Ko of Executive-Level Meeting Supervised by Head of
Division, February 10, 2010, SAMNDCA10247373-10247378 (See Tranglations App’ X).

2% Seeinfra 1133-137.

2% Email from Won Cheol Chai Re: Report on CEQ'’s Directives, January 2, 2010,
SAMNDCA10907801-10907802.

2% SAMNDCA10807316-10807387 at SAMNDCA 10807358.

2% For instance, in Apple’s May 2011 iPhone Survey, 31% of the iPhone 3GS and
iPhone 4 owners surveyed in the U.S. indicated that they considered or seriously considered
the Samsung branded phones. Note that only individuals who purchased the Apple phones
were included in the sample; it did not include people who considered an iPhone and ended
up purchasing a Samsung product. See APLNDC-Y 0000025024-25147 at APLNDC-
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products are marketed to the same segments of the population who are prospective (actual, for
repeat purchasers) buyers of mobile phones.

112. Internal market research conducted by Apple shows that the mobile phone
products of the two companies generally compete with each other. For instance, in Apple's
iPhone 3G Buyer Surveys—conducted during the fourth quarter of Apple’s 2008 fiscal year and
the first and second quarters of Apple’s 2009 fiscal year—Samsung was listed among the other
mobile phone brands the iPhone 3G buyers seriously considered.”” In Apple’siPhone Buyer
Surveys conducted during the third and fourth quarters of Apple's 2009 fiscal year, and the first,
second, and third quarters of Apple’s 2010 fiscal year, Samsung was similarly listed among the
other mobile phone brands that the iPhone 3G and iPhone 3GS buyers seriously considered.*® In
Apple’ siPhone Buyer Surveys conducted during the fourth quarter of 2010 and the first and
second quarters of 2011, Samsung was also listed among the other mobile phone brands that the
iPhone 3GS and iPhone 4 buyers seriously considered.?®® In Apple'siPhone Buyer Survey
conducted during the third quarter of 2011, Samsung was again listed among the other
smartphone brands the iPhone 3GS and iPhone 4 buyers seriously considered.?’® In Apple's

iPhone Buyer Surveys conducted during the first and second quarters of 2011, for iPhone buyers

Y 0000025128. Both Apple and Samsung employees have admitted that Apple and
Samsung’' s smartphones compete. Greg Joswiak, Apple’s Vice President of iPhone, iPod, and
iOS product marketing, identified Samsung among Appl€e’ s top competitors in the mobile
phone and smartphone markets. See Joswiak Dep. 106:19-24, 107:10-108:6.

207 APLNDC-Y 0000026173-26256, at ALNDC-Y 0000026175, APLNDC-
Y 0000026202; APLNDC-Y 0000026257-26347, at APLNDC-Y 0000026259, APLNDC-
Y 0000026286.

208 A PLNDC-Y 0000026348-26460, at APLNDC-Y 0000026350, APLNDC-
Y 0000026385; APLNDC-Y 0000026461-26573, at APLNDC-Y 0000026463, APLNDC-
Y 0000026498; APLNDC-Y 0000026574-26686, at APLNDC-Y 0000026576, APLNDC-
Y 0000026611; APLNDC-Y 0000026687-26807, APLNDC-Y 0000026689, APLNDC-
Y 0000026724; APLNDC-Y 0000027136-27255, at APLNDC-Y 0000027138, APLNDC-
Y 0000027172.

209 APLNDC-Y 0000027256-27340 at APLNDC-Y 0000027258, APLNDC-
Y 0000027299; APLNDC-Y 0000027341-27422 at APLNDC-Y 0000027343, APLNDC-
Y 0000027402; APLNDC-Y 0000027423-27505 at APLNDC-Y 0000027425, APLNDC-
Y 0000027493.

210 A PLNDC-Y 0000027506-27599 at APLNDC-Y 0000027508, APLNDC-
Y 0000027560.

EXPERT REPORT OF RUSSELL S. WINER

Case No. 11 cv-01846-LHK 43
sf-3122763




© 00 N o o b~ w N PP

N N DN DN DN NN NN R R P R R R R R R
® N o R W N B O © N o oM W N B O

Caseb:11-cv-01846-LHK Document1588-2 Filed08/06/12 Page47 of 81

who considered Android phones, Samsung was listed among the Android mobile phone brands
the iPhone 3GS and iPhone 4 buyers seriously considered.?! In Apple'siPhone Buyer Survey
conducted during the third quarter of 2011, for iPhone buyers who considered Android
smartphones, Samsung was again listed anong the Android smartphone brands the iPhone 3GS
and iPhone 4 buyers seriously considered.?? Lastly, in Apple’s May 2011 iPhone Owner study,
31% of the iPhone 3GS and iPhone 4 owners surveyed in the U.S. indicated that they considered
or seriously considered the Samsung-branded phones.”?

113.  Product reviews for some of the accused Samsung products compare those
products directly to Apple products. For example, in areview of the accused Samsung Vibrant
phone, the reviewer compared the Vibrant directly to the iPhone, in an article titled: “Samsung
Vibrant Looks Like an iPhone, Has Battery Lifeto Match.” 2 Similarly, in another review, the
Galaxy Sline of smartphone products was described as “a serious rival to Apple’siPhone.” %
Another review states that the Samsung Galaxy S “[I]ooks like an iPhone” and notes that the
“Samsung Galaxy S and iPhone 3G/3GS could very easily have been separated at birth.” '

114. Samsung’'sinternal market research similarly considers the mobile phone products
of the two companies as competitors. For instance, a market research study conducted or

commissioned by Samsung includes both Apple and Samsung in its results for unaided brand

awareness and brand purchase intent for mobile phones.*

211 APLNDC-Y 0000027341-27422 at APLNDC-Y 0000027343, APLNDC-
Y 0000027353; APLNDC-Y 0000027423-27505 at APLNDC-Y 0000027425, APLNDC-
Y 0000027436.

?12 APLNDC-Y 0000027506-27599 at APLNDC-Y 0000027508, APLNDC-
Y 0000027519.

13 APLNDC-Y 0000025024-25147 at APLNDC-Y 0000025128. Note that only
individuals who purchased the phones themselves are included in the sample.

1% see, e.g., “A Galaxy S Sequel with Big-Screen Ambitions,” Wall . Journal,
September 22, 2011; see also Joswiak Dep. 106:19-108:6.

(last visited March 20, 2012).

217 5ee SAMNDCA 00526887-526933 at SAMNDCA 00526895, SAMNDCA 00526899
(See Trandations App’ X).
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115. Mr. Pendleton of Samsung stated that “ Apple is one of one competitors’ and that
Samsung competes with Apple, HTC, and Motorolain the smartphone market.?*® Mr. Pendleton
also said that “Apple is the competitor we obviously have our | [sic] on.”?*

116. Moreover, documents created by Samsung in connection with the development of
the Galaxy line of smartphones indicate that Samsung viewed its smartphone products as direct
competitors to the iPhone. In addition to the gravitytank analysis, McKinsey & Company report,
and executive e-mails mentioned above, | have seen a number of documents where Samsung’s
designers appear to have focused intensely on the iPhone design, to the point that they analyzed
each icon on the iPhone individually, and made specific recommendations for modifications of
Samsung’sicons and graphical user interface.?” It seems clear that Samsung’s own engineers
and designers viewed the iPhone as the competition.

Seekeraft Factor 3: Similarity of the trade dress

117. Appl€ siPhone products and the Samsung Galaxy line of smartphones look
strikingly ssimilar. A side-by-side comparison of the images of the iPhone and Galaxy S as shown
in the Amended Complaint demonstrates the similarity in the look and feel of these products.?*

118. The survey evidence from the Van Liere Report illustrates the striking similarity
between the look of Samsung Galaxy line of smartphones and that of the iPhone. Over half of
respondents (52%) who were shown pictures of a Samsung Galaxy Fascinate phone associated
the look and design of the Samsung Galaxy Fascinate with an iPhone, or a phone or product
manufactured by Apple. When the same test was carried out with a Samsung Galaxy S|l Epic
4G Touch phone, over half respondents (51%) also associated the look and design of the
Samsung Galaxy S 11 Epic 4G Touch phone with an iPhone, or a phone or product manufactured
by Apple. Aswith the Poret Report, Dr. Van Liere also tested a “control” device to determine

whether it would be associated with Apple. A much smaller percentage of respondents associated

#18 pendleton Rough Dep. Tr. 34-35.

219 Id

%20 Seeinfra discussion and notes 1 132-138.
221 Amended Complaint 1 94-95.
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the control device with Apple. Specifically, 14% of respondents associated the control
smartphone with Apple.?

119. The similarities between the two product lines are so apparent that they have been
noted by industry observers. When the Galaxy phone was introduced for the first time, many
reviewers discussed the fact that the product was physically very similar to the iPhone. Exhibit 7
includes a sample of such quotes.

120. For example, an article from Wired noted how much the Galaxy S Vibrant phone

looks like the iPhone:

Samsung’ s latest phone, the Vibrant, has the body of an iPhone and the
brains of an Android. The Vibrant’sindustrial design is shockingly
similar to the iPhone 3G: The rounded curves at the corners, the
candybar shape, the glossy, black finish and the chrome-col ored
metallic border around the display. The Vibrant even hasits volume
and ringer buttons in amost the same spot as the iPhone 3G. ... [T]he
sguare icons are, again, very similar in their looks to the iPhone 3G’s.
... [T]here slittle to make the phone notable, apart from its striking
similarity to the iPhone.?

121.  Another reviewer noted how even theicons used in the Samsung Galaxy S
resemble those of theiPhone: “When | saw pictures of the Galaxy S phones from Samsung, |
thought I’ d found the perfect successor for shifting off the iPhone. Here was an [sic] phone that
had iPhone-like icons, an iPhone-like look but which would work on networks other than
AT&T.#

Seekeraft Factor 4: Evidence of actual confusion

122.  Asnoted above, the survey evidence from the Van Liere Report indicates that over

half of respondents who were shown pictures of a Samsung Galaxy Fascinate phone or a

Samsung Galaxy S 1 Epic 4G Touch phone associated the look and design of those phones with

22 \/an Liere Report at 4-5, 17.

e et g e e
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an iPhone, or a phone or product manufactured by Apple®® | believe that this type of
association between the Samsung products and Apple demonstrates that consumers may actually
be confused by the look and feel of Samsung’ s phones.
Seekcraft Factor 5: Marketing channels used

123. Samsung’'s Galaxy line of smartphone products is marketed and sold in the same
channels as Apple’ siPhone products. In fact, Apple siPhone products are sold side-by-side with
the Samsung Galaxy productsin many retail situations. Samsung’'s Galaxy smartphones are
available at cellular phone carriers AT& T, Verizon Wireless, and Sprint.?® Apple'siPhoneis
also availableat AT&T, Verizon Wireless, and Sprint.??” | personally visited an AT& T storein
Manhattan where the iPhones and Samsung Galaxy smartphones were displayed in close

proximity, facilitating direct side-by-side comparisons.?® In addition, Apple and Samsung

222 \/an Liere Report at 4-5, 17.

gt T gl e e T ] gl s ) Py gl g e S D D cogyp S ol

228 The i Phone 4S and Samsung Galaxy Note were less than 2 feet apart, whereas the
iPhone 4S and the Samsung Galaxy Skyrocket were approximately three feet apart.
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http://www.samsung.com/us/news/presskitRead.do?page=1&news_seq=19541&rdoPeriod=
ALL&from_dt=&to_dt=&news_group=ALL&news_type=&news_ctgry=&search_keyword=
http://www.samsung.com/us/mobile/sprint
http://www.att.com/shop/wireless
http://www.sprint.com
http://www.verizonwireless.com
http://www.apple.com/pr/library/2011/10/04Apple-Launches-iPhone-4S-
iOS-5-iCloud.html;
http://www.apple.com/pr/library/2011/01/11Verizon-Wireless-Apple-Team-Up-to-Deliver-
iPhone-4-on-Verizon.html;
http://store.apple.com/us/browse/home/shop_iphone/family/iphone
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products can often be displayed side-by-side on the carriers’ websites.?®® |n-store retailers, such
as Best Buy, Target, and Walmart, often group together all of their smartphone products,
including Apple iPhone products and Samsung Galaxy products. Online retailers, such as
Amazon as well as Best Buy, Radioshack, and Walmart, also feature Samsung’ s Galaxy line of
smartphones and Apple' s iPhone products.”

124. Samsung’'s Galaxy line of smartphones products and Apple’ s iPhone products are
also advertised and marketed through similar media. 1n 2011, Samsung launched a $67.1 million
advertising campaign for its Galaxy Sl that included online, print newspaper, and television
advertising components.”** These various media began reaching consumer audiencesin
February, June, and September 2011, respectively.?? Of the $67.1 million spent on the
campaign, Samsung allocated $64.5 million toward television commercials airing on a diverse set
of networks, including ABC Family, Fox, BET, Comedy Central, and TBS.?*® Although a
competitive analysis describes Samsung’ s campaign as “targeting everyone,” Samsung elected to
air many of its commercials on many of the same shows as Apple.”®* During the months of

October, November, and December, Apple and Samsung both featured advertisements for their

2 See, e.g., APLNDC0003039043-3039044 at APLNDC0003039043 (AT&.T);
APLNDC0003039085-3039114 at APLNDC0003039085-3039088 (AT&T);
APLNDC0003039440-3039441 at APLNDC0003039441 (Verizon).

%0 See, e.g., APLNDC0003039036-3039037 at APLNDC0003039036 (Amazon);
APLNDC0003038959-3038964 at APLNDC0003038974 (Amazon), APLNDC0003038974-
3038981 (Amazon), APLNDC0003039014-3039016 at APLNDC0003039014-3039016
(Amazon); APLNDC0003039165-3039167 at APLNDC0003039165 (Best Buy);
APLNDC0003039118-3039119 at APLNDC0003039118 (Best Buy); APLNDC0003039128-
3039138 at APLNDC0003039128 (Best Buy); APLNDC0003039149-3039164 at
APLNDC0003039149, APLNDC0003039151, APLNDC0003039152-53,
APLNDC0003039155, APLNDC0003039157-3039160, APLNDC0003039162 (Best Buy);
APLNDC0003039187-3039188 at APLNDC0003039187 (Radioshack);
APLNDC0003039191-3039192 at APLNDC0003039191 (Radioshack);
APLNDC0003039195-3039197 at APLNDC000303195-3039197 (Radioshack); APLNDC-
Y 0000151499-151504 at APLNDC-Y 0000151499, APLNDC-Y 0000151501 (Walmart);
APLNDC-Y0000151490-151491 at APLNDC-Y 0000151490 (Walmart).

231 OMD0000039-75 at OM D0000039, OM D0000046.
232 OMD0000039-75 at OM D0000046.
233 OMD0000039-75 at OM D0000046.
234 OMD0000039-75 at OMDO00000486.
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respective smartphones on CSl, Vampire Diaries, The Office, and Saturday Night Live.* Not
only did Samsung’ s campaign include many of the same television audiences as Apple’ s iPhone
campaign, some of its television messages directly targeted the hype surrounding Apple’s

device.®

Some of the television commercials that aired during this time period specifically
guestioned the brand loyalty of potential iPhone customers and suggested that the “next big
thing,” Samsung’s Galaxy S 1, is already available.”’

125. Mr. Pendleton, Samsung’s Chief Marketing Officer for wireless, stated that

Samsung runs national campaigns for its smartphone and tablet products.?®®

Seekcraft Factor 6: Types of goods and the degree of care likely to be exercised
by the purchaser

126. The degree of care exercised by the purchaser is afunction of several factors: the
price of the goods, the degree of sophistication of the consumers, and the purchase channel
involved (e.g., web, carrier store, independent big-box retailer, aftermarket channels such as
eBay, etc.).

127. While some of the iPhone models and Samsung Galaxy smartphones are relatively
expensive products in terms of retail price, like most smartphones, they generally are sold as part
of acontract with awireless service provider such as Verizon, AT&T or Sprint.?® Thepricea
consumer pays for a phone is heavily subsidized by the service provider. In some instances, the

products are free with alocked-in carrier contract commitment. For example, the iPhone 3GS,

2% OMD0000039-75 at OMD0000046; APLNDC0002010255-2010279 at
APLNDC0002010265-2010267.

236 OM D0000039-75 at OMD0000046.
231 «The Next Big Thing - Samsung Galaxy S 11 (90 sec commercial),” uploaded by

%8 See, e.g., Pendleton Rough Dep. Tr. 26-28, 32, 36-37.

%% For example, see the discussion about low-end iPhones, their pricing, and wireless
service provider contractsin Schiller Dep. 366:6-367:12, and Joswiak Dep. 243:2-244:23. In
general, most mobile phones sold in the U.S. are sold as part of a contract with awireless
service provider. In January 2011, Consumer Reports magazine reported that more than 90
percent of its survey respondents phones were serviced under a contract. See “No-Contract
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currently the low-end iPhone on the market, is availableto AT& T customers signing up for a
two-year contract at no cost.?*® Therefore, there is wide variation with respect to the degree of
care vis-avis the price factor.

128. Smartphones are becoming ubiquitous and rapidly replacing older-generation
phones.**" Therefore, thereis also likely to be wide variation in the sophistication of consumers.
Some are likely to exercise great care while selecting a product, carefully examining the features
of the product, its technical performance, and so on. Others are likely to be more impulsive.
Similarly, consumers who are led to purchase by the Imitative Scenario described above are less
likely to exercise the same degree of care as a sophisticated consumer so long as the infringing
product approximates the look and feel of the original.

129. Lastly, and as discussed above, thereis variation in the purchase channels, with
concomitant effects on the degree of care exercised in those channels. For example, a smartphone
buyer at a carrier store with attentive staff may have a more involved shopping experience than a
consumer under the Imitative Scenario who routinely buys products from a particular website
where smartphone offerings are displayed side-by-side or where a particular smartphone is being
promoted prominently.

130. In sum, while some consumers of smartphone products will be careful in their
purchasing decisions, perhaps even doing advance research or consulting with clerksin retail
stores about their choices, it cannot be said that all consumers, or even the majority of consumers,
will take the same amount of carein their purchasing decisions. Thisis particularly true for
products that are given away for free or at low cost with a carrier contract, and products that are

sold online or through mass market retailers like Target and Walmart.

Seekeraft Factor 7: Defendant’s intent in selecting the trade dress

290 Joswiak Dep. 243:2-244:23.

221 The NPD Group, aleading market research company, reported that the share of U.S.
mobile phone handset sales that were smartphones reached 59 percent in the third quarter of
2011, an increase of 13 percentage points since the third quarter of 2010. “As Smartphone
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131. Samsung could not have been unaware of the iPhone Trade Dress and the iPhone
3G Trade Dress before its introduction of the Galaxy line of smartphonesin the U.S. and it
appears to have consciously adopted elements of Apple’ strade dress. In January 2007, Apple
unveiled its iPhone and made it available for purchase in June 2007.2* In June 2008, Apple
introduced the iPhone 3G, and made it available for purchase in July 2008.2** Apple introduced
and released for purchase the iPhone 3GS in June of 2009.2* Finally, in June 2010, Apple
announced and made available the iPhone 4 for purchase.?® As discussed above, each iPhone
product was extensively covered in the media, and reviewed by prominent publications both
onlineand in print. Samsung did not unveil its Galaxy S line of phones until March 2010.%*® The
first version of the phone for the U.S. market was announced in June 2010 and made available for
purchase in July 2010.%

132. Thelook and feel of Samsung’s phones was unlike the iPhone until the release of
the Galaxy line of smartphones. Early Samsung smartphones amost always featured a keypad.
For instance, the early Samsung MM-AB800, released in May 2005, featured a sliding design

which included a front display screen with navigation controls; releasing the front revealed the

“ample keypad.”**® The Samsung SCH-i730, released in July 2005, featured an innovative touch
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screen but, like the MM-A800, hid a keyboard behind the screen.?*® The popular BlackJack line
of smartphones also featured prominent keypads. The original BlackJack, released in 2006,
hosted a 2.25 inch screen, a variety of navigation keys including “two soft keys, a shortcut to the
Today screen, a back button, Talk and End keys, and a four-way directional toggle,” and afull
QWERTY keyboard.”® A year later, the BlackJack 11 was released featuring a sleeker version of
the same appearance.®® In April 2008, after the release of the iPhone but prior to the introduction
of the Galaxy line of phones, Samsung introduced the Access. The appearance, described as
“angular” and “ordinary,” included alarge 2.25 inch display, a navigation array, a four-way
toggle, a keypad, aswell as other navigation buttons.?>?

133. After the introduction of the iPhone, Samsung recognized that the iPhone set the
“industry standard.”*® In an email to UX Executives, dated March 2, 2010, Sungsik Lee of
Samsung stated that “ CEO Gee Sung Choi strongly criticized Samsung UX’s mindset of *clinging
to the past generation.’”?* Lee further stated that “[t]his is being interpreted as an instruction to
think about and decide all matters from the perspective of the user. (Not suppliers or providers...)
The most representative example is obviously the iPhone.”®° Sungsik Lee emphasized that

Samsung must “learn the wisdom of the iPhone” and “recognize that [Apple has| already set the

o402 7-313133lzhtmp).

%3 E-mail from Sungsik Lee Re: To UX Exectives..., March 2, 2010,
SAMNDCA 10247549-10247552 (See Translations App'X).

24 E-mail from Sungsik Lee Re: To UX Executives..., March 2, 2010,
SAMNDCA 10247549-10247552 (See Trandlations App' x).

5 E-mail from Sungsik Lee Re: To UX Executives..., March 2, 2010,
SAMNDCA 10247549-10247552 (See Translations App' X).
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industry standard . . . .”** In another email titled “Report on CEO’s Directives,” Samsung
employees were instructed that “[g]oing forward our comparison standard is Apple siPhone. In
cases of High End products we must eval uate them based on the iPhone standards . . . . %>’

134. In an executive-level meeting held on February 10, 2010, the head of Mobile
Communications Division at Samsung stated that the “iPhone has become the standard” and
explained that when *both consumers and the industry” consider UX, a Samsung product, “they
weigh it against the iPhone.”*® He further stated that when the UX is compared with the iPhone,
“it's a difference between Heaven and Earth.”?*° At the same meeting, the division head
expressed concern that “[i]nfluential figures outside the company come across the iPhone, and
they point out that ‘ Samsung is dozing off’” and advised the product designers at Samsung that
“[t]he look and feel of a product matters most.”**

135. Numerous Samsung internal documents indicate Samsung’ s efforts to incorporate
certain features of the iPhone, including the iPhone Trade Dress and packaging, into its own
products. A Samsung document titled “ Design Preference Study” noted that “ American
consumers are influenced greatly by iPhone design” and that “[t]he rounded shape design has
been recognized as a [p]remium and better design due to the influence of the iPhone [s]eriesin
the last three years.”?*' The study also noted that “[s]ince the iPhone was introduced, trendy

consumers have started to consider its angular and square shaped design astrendy . . . ." %%

2% E-mail from Sungsik Lee Re: To UX Executives..., March 2, 2010,
SAMNDCA 10247549-10247552 (See Trandations App' x).

" Email from Won Cheol Chai Re: Report on CEQ'’s Directives, January 2, 2010,
SAMNDCA10907800-10907802 (See Trandlations App’X).

28 E-mail from Eun Jung Ko Re: Summary of Executive-Level Meeting Supervised by
Head of Division, February 10, 2010, SAMNDCA10247373-10247378 (See Trandations
App’x); E-mail from Sungsik Lee Re: To UX Executives, March 2, 2010,
SAMNDCA10247549-10247552 (See Translations App' X).

259 E-mail from Eun Jung Ko Re: Summary of Executive-Level Meeting Supervised by
Head of Division, February 10, 2010, SAMNDCA10247373-10247378 (See Trandlations
App’'X).

260 E-mail from Eun Jung Ko Re: Summary of Executive-Level Meeting Supervised by
Head of Division, February 10, 2010, SAMNDCA10247373-10247378 (See Trandations
App’'X).

2ISA MNDCA00533129-533159 at SAMNDCA00533135 (See Translations App’ X).

262 A MNDCA00533129-533159 at SAMNDCA00533135 (See Translations App' ).
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Another Samsung internal document beginning with “instructions from the CEO” instructed
Samsung employeesto “improve UX, referring to iPhone 3GS,” because “[t]hereisabig
differencein letter size, font, and clarity compared to iPhone 3GS,” “[l]etter sizeisweird,” and
the existing “[i]cons have too much space and are strange.”**® Similarly, an email, dated March
17, 2010, instructed Samsung employees to “[p]roceed with iPhone/Droid type” for packaging.?**
In another internal email, dated May 5, 2010, Cheol Hwan Lee, Executive Vice President of

Development (Mobile), instructed his colleagues to:

Take each of the products that have been released [including
iPhone 3GS, iPhone 4, and iPad] and are expected to be released
by Apple compare them with our company’ s anticipated products,
and perform a concrete study of each on their component
differences, specification differences, as well as performance,
characteristics, and functions for each part (for example, LCD,
lr:)nerlzlcz)gé/, design, etc.), then formulate response plans, and report
ack.

136. Inaddition, several Samsung presentations compare the Samsung products and the
iPhone and indicate improvements to the former drawn directly from that comparison. For
example, in aside-by-side comparison of the iPhone and S1 (a Samsung product), a product
engineering team at Samsung stated that the “Graphical Ul [user interface] of the menu icons are
monotonous,” and that the iPhone “maximizes a 3 dimensional effect utilizing light and the curve
of icon framesis smooth.”® The engineering team proposed that, in order to improve their
product, they also must make use of “effects of light” and “make the edge curve more smooth,”
but that they should “[r]emove afeeling that iPhone’ s menu icons are copied by differentiating
design.”®” Another example is a Samsung presentation discussing recommendations to improve
the Galaxy S product line based on the direct comparison of Galaxy S devices with competing

smartphones, including the iPhone 4.2%®

263 SAMNDCA 10249770-10249776 at SAMNDCA 10249770 (See Tranglations App’X).

264 E-mail from Kim Ah-young Re: October 3/17 Report Result, March 17, 2010,
SAMNDCAQ0507826-507827 (See Translations App'X).

26% E-mail from Taemoon Roh Re: Regarding Apple Comparison, May 9, 2010,
SAMNDCA10911088-10911093 (See Trand ations App’ X).

266 SA MNDCA00203880-204010 at SAMNDCA00204010 (See Translations App’X).
267 SAMNDCA00203880-204010 at SAMNDCA00204010 (See Translations App’X).
268 SAMNDCA 00238432-238443.
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137. Moreover, in Samsung’'s Competitor Analysis presentations, the iPhoneis
described as “a delight to the eye aswell as a highly usable device.”®® These presentations
contain Samsung’ s comparison of “design and layout” features (such as main menu icons, main
menu layout, list screen layout, secondary icons, music screens, and browser look) on its phones
sold before the introduction of the Galaxy S product line, with those of its competitors, including
theiPhone.?™® The following iPhone features were included: “[b]ottom docking area of four
icons suggests that these are the most used/important apps or features;” “[b]lack background
helps colourful icons stand out;” “[i]cons are all-rounded-corner square elements which include a
cartoon image or icon;” and “[u]se of multiple colours suggests a fairly open colour palette.” "

138. Therefore, these internal Samsung documents show that the iPhone was held out as
the aspirational model to Samsung designers and engineers, and that Samsung designers and
engineers had an incentive to copy the iPhone trade dress.

Seekcraft Factor 8: Likelihood of expansion of the product lines
139. Because Apple and Samsung products aready compete in the smartphone market,

Seekeraft Factor 8 is not informative for the purposes of my analysis.

B. Analysis of Sleekcraft Factors—iPad Trade Dress

Seekcraft Factor 1. Strength of the trade dress
140. Apple siPad Trade Dressisinherently distinctive. The tablet computers that

existed before the iPad had very dissimilar look and feel.*? Apple created alook and feel inits

iPad products that was completely different—commentators have said that Apple created a

295A MNDCA 00228887-228933 at SAMNDCA 00228894.

270 SA MNDCA 00228887-228933; SAMNDCA 00228934-228980;
SAMNDCA00229011-229108.

2"t SAMNDCA 00228934-228980 at SAMNDCA 00228952, SAMNDCA 00228969.

1162-163.
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category with the iPad.?”® According to Samsung’s own internal market research, when a sample
of consumers was asked to provide reasons for purchasing an iPad in a survey without any aid,
30% of those considering a Galaxy Tab said “iPad is category leader” as one of the top reasons.*™

141. Asnoted above, consumers form brand associations through: (1) their exposure to
Apple' s marketing activities which prominently feature the iPad products, (2) their exposure to
the iPad products via non-Apple sources, such as product reviews, press coverage, and product
placementsin popular media; and (3) their own experiences with iPad’s ook and feel, or those of
their family, friends, neighbors, or colleagues. Consumers had extensive exposure to the iPad
product before the launch of Samsung's first accused tablet device in November 2010.7°

142. By theend of Apple'sfiscal year 2010, Apple had already invested $149.5 million
in advertising the iPad.?”® By the end of Apple’sfiscal year 2011, Apple had spent approximately
$457 million on advertising the iPad.?”” Moreover, the iPad had been featured in various national
magazine and newspaper articles, including articlesin The New York Times, The Wall Street
Journal, Chicago Tribune, The Washington Post, USA Today, Mercury News, Los Angeles Times,
and Time, including many front page articles and cover articles, such as stories in The Economist
and Newsweek.?”® Furthermore, the iPad has been featured in awide variety of national television

programs and movies, including Modern Family, to name just one.?”

e e i e I T e e e

of-pcs.html).

2% See SAMNDCA00526887-526933 at SAMNDCA00526918 (See Tranglations
App’X).

2% See 1] 161 for adiscussion of atimeline of product announcements and introductions
relevant to Apple and Samsung tablet computers.

276 See APLNDC-Y 0000051623.
%" See APLNDC-Y 0000051623.
28 See supra 1] 67-69.

219 See Lindbergh Dep. 59:6-60:5.
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143. In addition, as explained above, the iPad is a mobile device used in public
locations. For instance, according to an iPad Buying Process survey conducted by Apple, 71%
(76%) of the iPad buyers who purchased their iPad at a Best Buy (Apple Retail Store) used or
intended to use their iPads at a hotel or airport when traveling; 62% (66%) of the iPad buyers who
purchased their iPad at a Best Buy (Apple Retail Store) used or intended to use their iPads at
public facilities such as alibrary; 48% (53%) of the iPad buyers who purchased their iPad at a
Best Buy (Apple Retail Store) used or intended to use their iPads at the office; and 38% (41%) of
the iPad buyers who purchased their iPad at a Best Buy (Apple Retail Store) used or intended to
use their iPads in public outdoor places such as apark.®® Asaresult, Apple’s sales of iPad
devices contribute to brand associations formed by consumers. Another iPad Buyer Survey also
provided consistent results with 79% of the iPad buyers using or intending to use their iPads at a
hotel or airport when traveling, 62% at public facilities, 44% at the office, and 43% at outdoor
public spaces.®®' Before the launch of the first accused Galaxy Tab in November 2010, Apple
had sold over 4.3 million iPad tabletsin the U.S.?*** By the end of June 2011, Apple had sold
approximately 14.1 million iPadsin the U.S.”* As mentioned above in connection with the
iPhone, this type of public use serves as another—very effective—means of promotion for the
iPad.

144.  Aswith the iPhone, surveys conducted in June/July 2011 show that the distinctive
look of the iPad had become widely associated with Apple prior to November 2010, the time at
which Samsung released the first of its accused tablets. 57.3% of respondents who were shown a
head-on image of a disguised iPad—with blurred icons and the “home” button covered with a
sticker—still identified it with Apple, iPad, or similar Apple-related product name. Similarly,

280 See APL-ITC796-0000489304-489435 at APL-ITC796-0000489396. Individuals
surveyed purchased their iPads after the launch of the product and through April, 14, 2010.
The presentation is dated May 2010. See APL-1TC796-0000489304-489435 at APL-ITC796-
0000489305-489306. Numbersin parentheses represent the breakdown for survey
respondents who purchased their iPads at an Apple Retail Store.

%81 see APLNDC0001651734-1651806 at APLNDC0001651776. The presentation is
dated August 2010. See APLNDC0001651734-1651806 at APLNDC0001651735.

282 APLNDC-Y 00000051599-605, at APLNDC-Y 00000051600.

283 APLNDC-Y 00000051599-605, at APLNDC-Y 00000051600.
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75.2% of respondents who were shown an angled view of an iPad, with or without blurred icons,
identified it with Apple or Apple products.®® A significantly smaller percentage of respondents
who were shown a“control” tablet (with and without similar blurring) identified it with Apple or
Apple products. Specifically, 17% of the respondent shown a head-on image of the control tablet
identified it with Apple, iPad, or asimilar Apple related product name, as did 10.8% of
respondents who saw an angled view of the control tablet.

145. The strength of the trade dress has also been recognized by Samsung’ s executives.
Internal Samsung documents show that Samsung’ s executives viewed the iPad as the industry
standard in tablet computers.® | discuss below how Samsung compared its tablets to the iPad,
and how improvements to the Samsung' s products were drawn directly from that comparison.?®®

146.  In my opinion, there can be no question that after the iPad launch and before the
introduction of the first of the accused Samsung Galaxy Tab products in late 2010 (and before the
introduction of the Galaxy Tab 10.1 in June 2011), the look and fedl of the iPad trade dress was
distinctively “Apple.” Aswith theiPhone and the iPod touch, the iPad had, by that point, become
one of the most recognizable products in the U.S. given Apple's carefully placed advertisements
and extensive brand activity.

Seekcraft Factor 2: Proximity of the goods

147. ApplesiPad and iPad 2 products and Samsung’'s Galaxy line of tablet computers
aresimilar in use and in function and directly compete with one another for market share. The
relevant products are marketed to the same segments of the population who are prospective
(actual, for repeat purchasers) buyers of tablet computers.

148. Internal market research conducted by Samsung and Apple also shows that the

tablet computer products of the two companies generally compete with each other. For instance,

284 Poret Report at 22-25, 33-34, 46, 60-61, 64-68.

%8 For instance, minutes from a Samsung meeting indicate that “Apple has already set
the market price (WiFi $499/3G $629). We may differentiate but cannot go above [Apple’ s
price” and that the attendees realized that Samsung must “emphasize ... graphic [sic] to
compete with iPad 3.” See SAMNDCA 10403697-10403698 at SAMNDCA 10403697.

286 GAMNDCA 10244604-10244639 at SAMNDCA 10244608; SAMNDCA 00203268-
203420 at SAMNDCA00203401. Seeinfra 1 164-165.
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adraft of the U.S. Tablet Market Update presentation by Apple contains two pie charts depicting
market share of competitorsin the U.S. tablet market based on IDC datain the first and second
quarters of 2011. Both Apple and Samsung are listed among competitors.?®’

149. Inaddition, Samsung’ s internal marketing research includes Apple asthe main
competition for its Galaxy line of tablet computers. For instance, a Samsung market research
document entitled Samsung Q4’10 Deep Dive has a section entitled “How Does the Galaxy Tab
Compare to the iPad?"

150. Samsung’'s executives have acknowledged that the iPad and the Galaxy Tab 10.1
compete head-to-head. After the March 2011 product announcement for the iPad 2, Don-Joo Lee,
the Executive Vice President of Samsung’s mobile division, was quoted as saying that Samsung
would have “‘to improve the parts [of the forthcoming Galaxy Tab 10.1] that are inadequate,’”
further noting that “* Apple made [the iPad 2] very thin.’ 2%

151.  Thus, the Samsung products are perceived as directly competing.?®® For instance,
The Wall Street Journal refers to the products as competitors, noting that “ Apple' s hot-selling
iPad now hasitsfirst credible competitor in the nascent market for multitouch consumer tabl et

computers: the Samsung Galaxy Tab.”?** Thisisalso evident from the comparison of the Apple

287 APLNDC0001430158-1430196 at APLNDC0001430167; APLNDC0001430175.

288 See SAMNDCA00526887-526933 at SAMNDCA00526914-526923 (See
Translations App’x).

289 « Samsung Considers Galaxy Tab 10.1 Overhaul Following iPad 2 Unveiling,” Boy
Genius Review, March 4, 2011; see also “iPad 2 Sends Galaxy Tab Back to the Drawing
Board,” NBCBayArea.com, May 5, 2011.

Deposition of Michael Tchao (* Tchao Dep.”) on February 21, 2012, 158:8-20.
21 «Samsung's Galaxy Tab IsiPad’ s First Real Rival,” Wall S. Journal, November 11,

(emphasisadded).
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products and Samsung productsin product reviews. A product review called the products
“rivals,” noting that “the iPad 2 actually costs less than its comparably equipped Android rivals,
like the X oom and the Samsung Galaxy Tab.”?** Referring to Samsung’s Galaxy Tab asa“viable
aternative” to the iPad, a product review attempts to answer its own question of “how do the
Samsung Galaxy Tab 10.1 and iPad 2 really differ?”**® A review in The New York Times sets
forth a number of comparisons.”*

Seekeraft Factor 3: Similarity of the trade dress

152. ApplesiPad and iPad 2 products and the Samsung Galaxy line of tablet computers
look strikingly similar. A side-by-side comparison of the images of the Apple and Samsung
tablets shown in the Amended Complaint demonstrates the similarity in the look and feel of these
products.?*®

153. Asinthe case of the iPhone, the survey evidence from the Van Liere Report
illustrates the similarity between the look of Samsung Galaxy 10.1 tablet and that of the iPad.
When shown a video of a Samsung Galaxy 10.1 tablet, 43% of respondents indicated that the
tablet was an iPad or Apple product.?®® On the other hand, only 24% of respondents indicated
that the “control” tablet was an iPad or Apple product.

154. Thereisaso some anecdotal evidence regarding consumers confusion between
the Apple and Samsung tablets, illustrating the striking similarity between the Apple and
Samsung tablets. For example, during his deposition, Sangeun Lee (“Mr. Lee”), head of
Samsung’' s North America quality issues within the Global CS Team, testified that Samsung
received reports that “customers confuse the Galaxy Tab 10.1 for the iPad 2 when they purchase
the Galaxy Tab 10.1.”%°" Similarly, a Samsung marketing presentation, dated February 2011,

292 « Appeal of iPad 2 Is aMatter of Emotions,” N.Y. Times, March 9, 2011

2% Amended Complaint 11 44, 94, 99, 101.
2% \/an Liere Report at 3, 9, 12.
27 Deposition of Sangeun Lee on February 24, 2012 (“Lee Dep.”) 12:25-13:10.
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stated that “[o]ver half of consumers who recognize the Samsung sponsored Tab TVC [TV
commercial] thought it was for Apple, while only 16% thought it was for Samsung.”?*® In
addition, during a court hearing, when asked by the judge if she could identify which tablet was
an iPad and which tablet was a Galaxy Tab, Samsung’s lead counsel, Kathleen Sullivan, said
“‘In]ot at this distance your honor,’ ... approximately 10 feet from the bench.”?*

155. The similarities between the two product lines are so apparent that they have been
heavily noted by industry observers aswell. When the Galaxy Tab tablet was introduced, many
reviewers discussed the fact that it was physically very similar to the iPad. Exhibit 8 containsa
sample of quotes from various sources. For example, eWeek noted that “if mimicry isflattery, the
Galaxy Tab has compliments galore for theiPad. . .. Looking like an unlikely offspring between
the iPad and the iPhone 4, the Tab has an iPad-like front fascia as well as a camera-equipped back
cover similar to the not-yet-released white iPhone. . . . Even the dock connector very closely
mimics Apple’s standard pinout.”*® A PC Magazine review of the Galaxy Tab 10.1 stated that
“[m]ost laymen could easily mistake [the Galaxy Tab 10.1] for aniPad 2."%* A PCWorld article
stated that the products are so similar, it is hard to tell them apart: “In my hands-on testing, the
Tab 10.1 achieved perhaps the best design compliment an Android tablet could hope for—often
being mistaken by passers-by (including Apple iPad users) for aniPad 2. The confusionis

understandable when you see and hold the Tab 10.1 for the first time.” 3%

Seekcraft Factor 4: Evidence of actual confusion

2% SAMNDCA00526887-526933 at SAMNDCA 00526893 (See Translations App’ x).

390 « samsung Galaxy Tab Nods to Apple iPad but Goes Own Way: iFixit,” eWeek,
November 12, 2010.

%01 « Unboxing the Samsung Galaxy Tab 10.1; It Doesn’t Run Android 3.1 Yet, But the
New Samsung Tablet GivestheiPad 2 A Run for Its Money,” PC Magazine, May 10, 2011.

302 « samsung Galaxy Tab 10.1 Wi-Fi: A Worthy Rival to theiPad 2,” PCWorld, June 8,
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156. Asdiscussed above, the survey evidence from the Van Liere Report demonstrates
consumers’ confusion between Samsung's Galaxy Tab 10.1 and Apple’siPad products. Based on
a post-sale confusion study, after netting out the respondents who indicated that the “ control”
tablet was an iPad or Apple product, Dr. Van Liere finds that almost 1 in 5 respondents, who were
shown avideo of a Samsung Galaxy 10.1 tablet, indicated that the tablet was an iPad or Apple
product.>® Before netting out the respondents who indicated that the “control” tablet was an iPad
or an Apple product, Dr. Van Liere s survey results show that nearly 2 in 5 respondents who were
shown avideo of a Samsung Galaxy 10.1 tablet indicated that the tablet was an iPad or Apple
product.

157. Thereisanecdotal evidence regarding consumers confusion between Samsung’s
Galaxy Tab 10.1 and Apple’siPad 2. During his deposition, Mr. Leetestified that Samsung
received reports that “customers confuse the Galaxy Tab 10.1 for the iPad 2 when they purchase
the Galaxy Tab 10.1.”3* During a“Task Force” study conducted by his team, a Best Buy
employee informed them that consumers confused the Galaxy Tab 10.1 and the iPad.3® Mr. Lee
stated that he was aware of reports discussing the fact that consumers returned the Galaxy Tab
10.1 in exchange for an iPad.*® In summarizing a comment from another report, Mr. Lee
testified, “[i]t says here the reason for purchasing P4 [Galaxy Tab 10.1] is—in many cases was
because they thought it was the iPad. And most of them do not know well about the product they
purchased...”**" In addition, a Samsung marketing presentation, dated February 2011, states
“[o]ver half of consumers who recognize the Samsung sponsored Tab TVC [TV commercial]

thought it was for Apple, while only 16% thought it was for Samsung.” 3%

Seekcraft Factor 5: Marketing channels used

%3 Van Liere Report at 3, 9, 11.

3% Deposition of Sangeun Lee on February 24, 2012 (“Lee Dep.”) 12:25-13:10.

%% |_ee Dep. 18:4-19, 21:3-4, 33:22-35:23.

3% |_ee Dep. 36:5-12.

%7 |_ee Dep. 47:24-48:2.

3% SAMNDCA 00526887-526933 at SAMNDCA 00526893 (See Translations App’ X).
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158. Samsung's Galaxy tablet computer products and Apple’siPad products are sold
side-by-side in many of the same retail situations. For instance, AT& T and Verizon Wireless
both sell Apple'siPad products and Samsung's Galaxy Tab products.®*® | personally visited an
AT&T store in Manhattan, where the brands were being displayed less than 3 feet apart. Each of

these carriers also features the two product lines on their websites. >

Similarly, retailers such as
Best Buy feature both Samsung and Apple tabletsin their stores. Online retailers, such as
Amazon as well as Best Buy, Walmart, and Target, also offer both Apple'siPad products and
Samsung’s Galaxy Tab products on their websites.** Moreover, many of these websites allow
side-by-side comparisons of the two companies’ products.®?

159. InJanuary 2011, Samsung launched its second major advertising campaign for the
Galaxy Tab.*"® Over the course of 2011, Samsung’s Galaxy Tab and Galaxy Tab 10.1 campaigns

were estimated to have spent $90.1 million on television ads, $14.7 million on print ads, and $6.1

309« AT& T to Expand Tablet Portfolio with Samsung Galaxy Tab,” Samsung Press

...................................................

310 See e.g., APLNDC0003039047-3039048 at APLNDC0003039047 (AT&T);
APLNDC0003039061- at APLNDC0003039061 (AT& T); APLNDC0003039447-3039449 at
APLNDC0003039448 (Verizon).

31 e e.g., APLNDC0003038965-APLNDC0003038973 at APLNDC0003038965
(Amazon); APLNDC0003039005-A PL NDC0003039007 at APLNDC0003039005 (Amazon);
APLNDC0003039120-3039123 at APLNDC0003039120-3031923 (Best Buy);
APLNDC0003039145-3039148 at APLNDC0003039145-3039147 (Best Buy);
APLNDC0003039174-3039176 at APLNDC0003039174 (Best Buy); APLNDC0003039181-
3039182 at APLNDC0003039181 (Radioshack); APLNDC0003039183-3039184 at
APLNDC0003039183 (Radioshack); APLNDC0003039408-3039411 (Target);
APLNDC0003039419-3039423 at APLNDC0003039419 (Target); APLNDC0003039426-
APLNDC000303430 at APLNDC0003039429 (Target).

%12 See e.g., APLNDC0003039174-3039176 at APLNDC0003039174 (Best Buy);
APLNDC0003039434-3039436 at APLNDC0003039434.

313 OMD0000004-10 at OM DO000007.
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million on online advertisements.®** Aswas the case with Samsung’s Galaxy S 11 campaign,
Samsung targeted many of its tablet advertisements at the same media Apple used to advertise its
iPad.*™ For instance, during the month of January, both Apple and Samsung advertised their
tablet devices on American Idol, The Late Late Show with Craig Ferguson, Two and a Half Men,
and Criminal Minds.*!® Furthermore, throughout the year, Samsung selected many of the same
print media avenues used by Apple. For example, beginning in January 2011 and extending
through the end of the year, advertisements for the Galaxy Tab and Tab 10.1 appeared in Sports
[llustrated, The Wall Street Journal, Rolling Sone, Time, Men’s Health, The New York Times,
and Wired.*"" Starting as early as January for newspaper media and March for magazine media,

Apple ran ads for competing products throughout the year in those same sources.'®

Seekcraft Factor 6: Types of goods and the degree of care likely to be exercised
by the purchaser

160. Aswith smartphones, the degree of care exercised by the purchaser is a function of
several factors: the price of the goods, the degree of sophistication of the consumers, and the
purchase channel involved (e.g., web, carrier store, independent big-box retailer, aftermarket
channels such as eBay, etc.). Therefore, the same variances are at play here—the products are

bought by both careful consumers and not-so-careful consumers.**

Seekeraft Factor 7: Defendant’s intent in selecting the trade dress

314 OMD0000004-10 at OM D000000?7.

31> Todd Pendleton, STA’s Chief Marketing Officer for wireless, stated that Samsung
runs national campaigns for its smartphone and tablet products. See, e.g., Pendleton Rough
Dep. Tr. 26-28, 32, 37-38.

316 OMD0000004-10 at OMD0000007; APLNDC-X0000022178; APLNDC-
X0000022180; APLNDC-X0000022181.

317 OMD0000004-10 at OMDO0000007; APLNDC0001545034-1545040 at
APLNDC0001545036; APLNDC0002113085-2113091 at APLNDC0002113088.

318 APLNDC-X0000037753-37780 at APLNDC-X0000037753-37755;
APLNDC0002034107-2034131 at APLNDC0002034120-2034121; APLNDC-
X0000048915-48924 at APLNDC-X0000048915-48916; APLNDC-X0000039288-39293 at
APLNDC-X0000039288-39290.

319 There is some tempering of price variation because tablets generally do not sell at
heavily subsidized prices because of carrier contracts.
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161. Likethe Galaxy Sline of phones, the Samsung Galaxy Tab products were
announced and introduced after Apple unveiled the iPad in January 2010.%® Samsung's first
Android tablet, the Galaxy Tab, was unveiled in September 2010, and made available for
purchase in the U.S. in November 2010.%! TheiPad 2 was announced and released in March
2011, whereas the Galaxy Tab 10.1 was introduced in the U.S. in late March 2011, and made
available for salein the U.S. in June 2011.%%

162. Beforethe introduction of the iPad, no other tablet computer product in the market
looked like the iPad. For example, the Microsoft Tablet PC unveiled in 2000 did not have a flat
clear surface covering the front, under which was a display screen. One could use Microsoft

Tablet PC with aspecial stylus pen, but it was not a touch-sensitive device.**®* Compaq

Unveils Galaxy Tab 10.1 and Galaxy Tab 8.9, World's Thinnest Mobile Tablets,” Samsung
Press Release, March 22, 2011

galaxy). The Galaxy Tab 10.1 was unveiled on February 13, 2011. Samsung announced the
new tablet in partnership with Vodafone Group (* Samsung Expands the Samsung Galaxy Tab
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ALL&from_dt=&to_dt=&news_group=ALL&news_type=&news_ctgry=&search_keyword=
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introduced atablet called the Compag TC1000 in 2002. The product was a hybrid tablet that
included a detachable keyboard as well as awriting stylus pen.®* In 2007, the Lenovo X61
Tablet PC wasintroduced. It had atouchscreen and could be used with either afinger or a stylus,
but it was attached to afull sized keyboard. The product was more similar to alaptop with a
touch-sensitive monitor that could be rotated than a standal one tablet.**

163. Before Apple’sintroduction of theiPad in 2010, Samsung’ s tablet products looked
very different from its Galaxy Tabs. For example, the Samsung Q1 tablet, introduced in 2006,
looked very different from the Galaxy Tab or theiPad.*® The Q1, which has been described as
looking similar to a* pumped-up Sony PSP,” featured a touch screen that could be maneuvered by
finger or stylus and housed handwriting recognition software. It had a built-in virtual keyboard
for typing.**" To the left of the screen was a flat-headed joystick and on the right was a circular
control with four buttons.*® A later version of the Q1, released in May 2007, featured a split
QWERTY keyboard to the sides of the screen.®

164. Much as Samsung compared its phones to the iPhone, it also compared its tablets
to theiPad. For example, in a side-by-side comparison of the iPad 2 with a P5 (a Samsung tablet)
it was stated that iPad 2 icons are “big and the gap between the applications are ideal” while P5

icons are “too small and too close to each other . . . ."** Another side-by-side comparisonisa

330 A MNDCA 10244604-10244639 at SAMNDCA 10244608.
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presentation summarizing a workshop conducted by HumanCentric (a product design service
company) and Samsung, comparing “key applications’ (such as home, calendar, contacts, etc.) on
the Samsung P1 (another Samsung tablet) to those on theiPad. 1n order to improve a weakness of
P1—that P1 “menu and home screens are separate areas, which can cause confusion to a new
user”—it was suggested that “the simplicity of the iPad is good to emulate.” 3

165. Therefore, these internal Samsung documents show that the iPad was held out as
the aspirational model to Samsung designers and engineers.

Seekeraft Factor 8: Likelihood of expansion of the product lines

166. Because Apple and Samsung products already compete in the tablet computer
market, Seekcraft Factor 8 is not informative for the purposes of my analysis.

X. SAMSUNG’SMISAPPROPRIATION OF APPLE’'STRADE DRESSDILUTES

AND HARMS APPLE’'SBRAND

167. Inthissection, | assess how Samsung’s misappropriation of Apple’s proprietary
look and feel harms Apple’ s brand. | first analyze how Samsung’s misappropriation dilutes the
distinctiveness of Apple’siPhone Trade Dress and iPhone 3G Trade Dress and, separately, the
iPad Trade Dress. | then analyze how Samsung’ s misappropriation harms Apple’s brand.

168. | understand that “dilution by blurring” isthe legal standard to be used to analyze
one of Apple'sclamsfor relief against Samsung that pertain to the trade dress claims at issue. |
also understand that dilution by blurring may be assessed by examining six factors set out by the
Trademark Dilution Revision Act of 2006.%* Aswith the Seekcraft Factors discussed above,
while | have not been asked to provide alegal opinion on whether Samsung’ s products dilute
Apple sdistinctive trade dress, these factors reflect the type of information that |, as a marketing
expert, would consider in assessing whether Samsung’ s misappropriation of Apple’strade dressis
likely to affect consumers’ perceptions of Apple s brand and their purchasing behavior.

169. Theblurring factors are:

331 SAMNDCA00203268-203420 at SAMNDCA00203301.
%215 U.S.C. § 1125(c)(2)(B).
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(1) The degree of similarity between the trade dresses;

(ii) The degree of inherent or acquired distinctiveness of the famous trade dress;
(iii) The extent to which the owner of the famous trade dressis engaging in
substantially exclusive use of the trade dress,

(iv) The degree of recognition of the famous trade dress;

(v) Whether the junior user of the trade dress intended to create an association
with the famous trade dress; and

(vi) Any actual association between the trade dresses.

A. Samsung’s Misappropriation of Apple siPhone Trade Dress and iPhone 3G
Trade Dress Dilutesthe Distinctiveness of Apple’ siPhone Trade Dress and
iPhone 3G Trade Dress

Dilution Factor 1. Similarity of the Trade Dresses

170. Asdiscussed above, Samsung’'s Galaxy line of smartphones closely resembles
Appl€ siPhone Trade Dress and iPhone 3G Trade Dress, as embodied in Apple’siPhone
products.>*
Dilution Factors 2 & 4: Degree of Acquired Distinctiveness and Recognition of
the Trade Dress
171. A brand’sdistinctive design can become part of a consumer’s perception of that
brand. The designs of Appl€e’ siPhone products, as shown in the iPhone Trade Dress and iPhone
3G Trade Dress, are unique and distinctive and thus memorable for consumers. These brand
perceptions—both on the part of users and non-users (because they are mobile devices that are
used publicly)—are confirmed by consumers’ repeated interactions with Apple s distinctive
designs, and make Apple’ s iPhone Trade Dress and iPhone 3G Trade Dress recognizable. The
marketing literature addresses how distinctive designs reduce consumer confusion in the clutter of
brands in the marketplace and make a brand recognizable.
172. Furthermore, the surveys from the Poret Report show that people associate the
look of the iPhone Trade Dress and the iPhone 3G Trade Dress with Apple.*** Those survey

results, in combination with Apple’'s extensive promotion and sales of iPhone products and third-

party press regarding the iPhone products, as discussed above,** cause me to believe that there is

333 See supra 11 117-120.
%3 Poret Report at 35, 52.
3% See supra 1] 47-70.
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an extremely high degree of recognition for the iPhone Trade Dress and the iPhone 3G Trade
Dress among consumersin the U.S. Separately, Dr. Van Liere’ s survey shows that a significant
percentage of people associate the look of the Samsung Galaxy phones with Apple iPhones or

336

products made by Apple,”” which aso supports the conclusion that the look and feel of the
iPhone is recognizable as a source identifier. If it were not recognizable as a source identifier, |
would not expect consumers to associate the |ook-alike Samsung products with Apple. These
surveys, taken together with the evidence noted above—the amount and nature of Apple’siPhone
advertising, the volume of iPhone sales, anecdotal evidence from consumers and industry
observers pertaining to the iPhone’ s look and feel, widespread media attention—strongly suggest
from a marketing perspective that the iPhone look and feel is highly recognizable.®’
Dilution Factor 3: Substantially Exclusive Use of the Trade Dress
173. Asmentioned above, | understand that Apple has an industrial design expert in the
case, Peter Bressler, who will be opining that no phone looked like the iPhone before the launch
of theiPhone. For purposes of my analysis, | assume that the relevant trade dresses were
substantially exclusively used by Apple when Apple first launched the iPhone.
Dilution Factor 5: Intent of Junior User to Create Association with the Famous
Trade Dress
174. Samsung'sinternal documents, discussed above, show that Samsung viewed the
iPhone as the model for a smartphone and intended to create an association with the iPhone
because it used iPhone devices as modelsiin its development of the Galaxy smartphones.**®
Dilution Factor 6: Actual Association
175. Pressarticles reviewing the Galaxy smartphone products make it clear that the

reviewers associate the look and feel of the Galaxy smartphone products with the iPhone.

Specifically, an article from Wired noted:

36 \an Liere Report at 4-5.

%7 My opinion is restricted to a marketing perspective vis-&vis the iPhone. | am not
rendering an opinion on the fame of the trade dress from alegal perspective.

338 See supra 1 132-138.
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Samsung'’ s latest phone, the Vibrant, has the body of an iPhone and the
brains of an Android. The Vibrant’sindustrial design is shockingly
similar to the iPhone 3G: The rounded curves at the corners, the
candybar shape, the glossy, black finish and the chrome-col ored
metallic border around the display. The Vibrant even hasits volume
and ringer buttons in almost the same spot astheiPhone 3G. ... [T]he
sguare icons are, again, very similar in their looks to the iPhone 3G's. .
.. [T]here slittle to make the phone notable, apart from its striking
similarity to the iPhone.®*

176. Another reviewer noted how even theicons used in the Samsung Galaxy S
resembl e those of theiPhone: “When | saw pictures of the Galaxy S phones from Samsung, |
thought I’ d found the perfect successor for shifting off the iPhone. Here was an [sic] phone that
had iPhone-like icons, an iPhone-like look but which would work on networks other than
AT&T.»3%

177. If even expert reviewers of smartphone products associate the Galaxy smartphone
products with Apple, it is not surprising that consumers reach the same conclusion, and associate
the design of the Galaxy smartphone products with Apple. As discussed above, Dr. Van Liere's
survey shows that a significant percentage of people associate the look of the Samsung Galaxy
phones with Apple iPhones or products made by Apple. Specifically, 52% of respondents who
were shown pictures of a Samsung Galaxy Fascinate phone associated the look and design of the
Samsung Galaxy Fascinate with an iPhone, or a phone or product manufactured by Apple. When
the same test was carried out with a Samsung Galaxy S11 Epic 4G Touch phone, 51% of
respondents associated the look and design of the Samsung Galaxy S |1 Epic 4G Touch phone
with an iPhone, or a phone or product manufactured by Apple.>*

178. When distinctiveness cues get muddied, as has happened here, brand perception
suffers. Samsung’s phones at issue, by appropriating Apple’ s trade dress, muddy the

%1 Van Liere Report at 4-5, 17.
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distinctiveness cues that are inherent in the iPhone Trade Dress and iPhone 3G Trade Dress. As

Mr. Joswiak notes:

[N]o one made a successful copy of the iPod and it remained very
distinctive as far as the gold standard for music players. The iPhone,
in the smartphone market, was copied, and as aresult, instead of it
having that same luxury, if you will, that the iPod had of being very
distinctive and alone in the way it looks and what it does, asa
marketing professional, the intuition is that some of the differences
there are there —it’ sjust too easy for a customer to think they’re
getting something very similar to an iPhone, and they buy an
alternative.>*

179. Itisnoteworthy that Samsung’s misappropriation happens both at the level of the
constituent elements of the trade dress (e.g., amatrix of colorful square icons with evenly
rounded corners within the display screen when the device is turned on) and the overall look and
feel that the consumer perceives. The effects on consumers' brand perceptionsis accretive: here,
we have a case where Samsung mimics not only the constituent elements of the trade dress but
also the overall look and feel by its choice of which elementsto appropriate (for example, one can
imagine an aternative where the colorful icons were misappropriated but the overall shape was
different from that of the iPhone). Given the evidence that | have discussed above showing the
striking similarity of Samsung’s products at issue and the iPhone, iPhone 3G, and iPhone 3GS,
the accretive effect magnifies the diminution of the distinctiveness of the iPhone Trade Dress and

iPhone 3G Trade Dress.

B. Samsung’'s Misappropriation of Apple’'siPad Trade Dress Dilutes
Distinctiveness of Apple' siPad Trade Dress

Dilution Factor 1: Similarity of the Trade Dresses

180. Asdiscussed above, Samsung's Galaxy tablets closely resemble Apple’'siPad
Trade Dress, as embodied in Apple’siPad and iPad 2 products.**

Dilution Factors 2 & 4: Degree of Acquired Distinctiveness and Recognition of
the Trade Dress

2 Joswiak Dep. 274:8-20.
33 See supra 1] 152-155.
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181. A brand’sdistinctive look and feel can become part of a consumer’s perception of
that brand. The designs of Apple’'siPad products, as shown in the iPad Trade Dress, are unique
and distinctive and thus memorable for consumers. These brand perceptions—both on the part of
users and non-users (because they are mobile devices that are used publicly)—are confirmed by
consumers' repeated interactions with Apple’s distinctive designs, and make Apple' siPad Trade
Dressrecognizable. A distinctive look and feel reduces consumer confusion amidst the clutter of
brands in the marketplace and makes a brand recognizable.

182. Asdiscussed above, the Poret Report shows that people associate the look of the
iPad Trade Dress with Apple, and that the iPad Trade Dress has a high degree of recognition.®*
Those survey results, in combination with Apple’ s extensive promotion and sales of iPad
products and third-party press regarding the iPad products, as discussed above,** cause meto
believe that there is a high degree of recognition for the iPad among consumersin the U.S.
Separately, Dr. Van Liere s survey shows that a significant number of people associate the look
of the Samsung Galaxy 10.1 tablet with Apple iPads or products made by Apple,**® which also
supports the conclusion that the look and feel of the iPad serves to identify the source of the
product. Asnoted above, if the overall ook and feel of the iPad was not recognizable as a source
identifier, I would not expect consumers to associate the Samsung products with Apple. These
surveys, taken together with the evidence noted above—the amount and nature of Apple’siPad
advertising, the volume of iPad sales, anecdotal evidence from consumers and industry observers
pertaining to the iPad’ s look and feel, and media attention—strongly suggest from a marketing
perspective that the iPad look and feel is famous.*”

Dilution Factor 3: Substantially Exclusive Use of the Trade Dress
183. Asmentioned above, | understand that Apple has an industrial design expert in the

case, Peter Bressler, who will be opining that no tablet computer looked like the iPad prior to the

4 Poret Report at 36, 61, 66.

3 See supra [ 47-55.

%6 Van Liere Report at 3.

7 My opinion is restricted to a marketing perspective vis-&vis the iPhone. | am not
rendering an opinion on the fame of the trade dress from alegal perspective.
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launch of the iPad. For purposes of my analysis, | assume that the relevant trade dress was

substantially exclusively used by Apple when Apple first launched the iPad.

Dilution Factor 5: Intent of Junior User to Create A ssociation with the Famous
Trade Dress

184. Samsung’'sinternal documents, discussed above, show that Samsung viewed the
iPad as the model for atablet, and intended to create an association with the iPad because it used
the iPad devices as modelsin its development of the Galaxy Tab devices.3®

Dilution Factor 6: Actual Association

185. Asdiscussed above, Samsung has received reports that customers have confused
the Galaxy Tab 10.1 for the iPad 2 when purchasing the Galaxy Tab 10.1.>*® Moreover, an
internal Samsung marketing presentation states that many consumers who viewed a Samsung
television commercial for the Galaxy Tab mistakenly thought the ad had been an Apple ad.**®°
These instances of actual confusion relating to the source of Samsung’'s Galaxy Tab products and
advertisements support the conclusion that consumers associate Samsung’'s Galaxy Tab products
with the iPad Trade Dress, as embodied in the iPad and iPad 2 products.

186. Inaddition, Dr. Van Liere s survey shows that a significant percentage of people
confuse the look of the Samsung Galaxy 10.1 with Apple iPads or products made by Apple.®*
Specifically, 43% of respondents who were shown a video of someone using a Samsung Galaxy
Tab 10.1 tablet confused the product for an iPad, or a product manufactured by Apple.
Consumers who confuse a Samsung product with Apple are clearly drawing an association
between that product and Apple and are thereby misappropriating the look and feel of the Apple
products.

187. A PCWorld article stated that the products are so similar, it is hard to tell them

apart: “In my hands-on testing, the Tab 10.1 achieved perhaps the best design compliment an

%8 See supra 111 164-165.
%9 See supra 1 157.

0 seeid,

%1 Van Liere Report at 3, 9.
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Android tablet could hope for—often being mistaken by passers-by (including Apple iPad users)
for aniPad 2. The confusion is understandable when you see and hold the Tab 10.1 for the first
time.” 3>

188. Insum, Samsung’s misappropriation of Apple'siPad Trade Dressfollows a
similar trajectory as its misappropriation of the iPhone Trade Dress and iPhone 3G Trade Dress
and has similar effects vis-a-vis reducing the distinctiveness of theiPad’slook and feel. When
distinctiveness cues get muddied, as has happened here, brand perception suffers. Samsung’s
tablet computers, by misappropriating Apple’s trade dress, muddy the distinctiveness cues that

areinherent in the iPad Trade Dress.

C. Diluting the Distinctiveness of Apple siPhone Trade Dress, iPhone 3G Trade
Dress, and iPad Trade DressHarms Apple s Brand

189. Thevalue of abrand depends critically on the brand’ simage and the underlying
brand associations in the minds of consumers. Samsung’s marketing strategy with respect to the
products at issue influence purchasing behavior. Specifically, the effect of Samsung’s
misappropriation of Apple' s trade dress reduces the distinctiveness of Apple'strade dress, as
described above. From a marketing perspective, this reduces the strength of Apple’s brand
because consumers’ brand associations with respect to the Apple brand are weakened.

190. Asaconceptual matter, the sources of harm to Apple s brand image are twofold:
the first source of harm is Samsung’s general marketing strategy and tactics for the products at
issue that involve diminishing the distinctiveness of Apple' strade dress; the second source of
harm occurs via actual consumer experience of Samsung’ s knockoff products. Asa practical
matter, these two sources of harm work together to affect Apple’s brand image.

191. Anexample of the first source of harm is the weakening of Apple’'s “coolness’
factor that isinherent in the look and feel of the Apple products at issue. Many consumers buy an

iPhone or an iPad, in part, because of their aesthetic appeal—they look “cool.” Consumers like

%2 « samsung Galaxy Tab 10.1 Wi-Fi: A Worthy Rival to theiPad 2,” PCWorld, June 8,
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using these products and consumers like being seen using these products. When other consumers
buy imitative, knock-off products, the iPhone loses part of its distinctive “coolness.” Of course,
coolness is an example, and the loss of distinctiveness goes beyond the attenuation of the
coolness factor. The entire spectrum of brand associations that consumers of the products at issue
have vis-&vis the Apple brand is affected. Weakened brand associations a so reduce the
emotional attachment consumers have to a brand; emotional attachment, so important in Apple's
marketing, is also avery important driver of Apple’s brand image. In essence, then, Samsung’s
misappropriation of Apple' s brand image has an affective influence on consumers' brand
associations and this erodes Apple' s brand image.

192. Aneroded brand image inevitably leads to detrimental effects on Apple'sbrand
equity. Strong brands provide enormous benefits to firms that own them. Therefore, when
brands are harmed, the benefits to the firm that positively affect its bottom line—which include
higher brand awareness, greater customer loyalty, increased marketing communication
effectiveness, and positive word-of-mouth created by loyal customers®™*—are impacted. Reduced
brand awareness and lower brand loyalty increases a company’ s marketing costs and/or decreases
acompany’ssales. Lower brand loyalty also leads to fewer recommendations by consumers, and
negative word-of-mouth. An eroded brand image also means that the brand no longer commands
the same brand image premium. An eroded brand image may also affect the firm’s ability to
invest in new products and engage in product expansions. It is noteworthy that an eroded brand
image not only impacts the current sales of the infringed products and other branded products
(including but not limited to related or ancillary products) but may also result in potential future

lost sales of infringed products and other branded products.®**

%3 Winer & Dhar (2011) 179-180; Keller & Lehmann (2003); Steve Hoeffler & Kevin
Lane Kéeller, The Marketing Advantages of Srong Brands, BRAND MANAGEMENT 10, 421-445
(2003).

%4 |t should be noted that sales of the Apple products at issue are typically accompanied
by sales of various related and ancillary products. For example, according to a 2010 iPad
Usage study, iPad buyers were “heavy users of the App store and iTunes.” See APLNDC-

Y 0000025823-25934 at APLNDC-Y 0000025900-25903, APLNDC-Y 0000025905. The
same study also shows that in the survey sample, “roughly 4 in every 5 purchased a case for
their iPad.” See APLNDC-Y0000025823-25934 at APLNDC-Y 0000025924. In addition,
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193. Thereisan additional effect of Samsung’s misappropriation of Apple’strade
dress. By appropriating elements of Apple’s brand image, Samsung’ s Galaxy line of smartphones
and tablet products may effectively become unauthorized “extensions’ of the high-quality Apple
brand in consumers’ minds. In essence, this creates the second source of harm discussed above.
194. Apple srelevant products are generally offered at premium price points. In
contrast, | understand that head-to-head opening prices for the Samsung products at issue tend to
be released at lower price points than those Apple products. Because lower price may signa

355

lower quality,™” this can have a detrimental effect on Apple sbrand image. To the extent that

Samsung’ s products are experienced differently than Apple's by consumers, the differentiated
and distinctive nature of the “ Apple” user experienceis diminished. In general, a consistent
“Apple” user experience is very important to Apple and is an important part of its successin the

marketplace. For example, Babbage, the Science and Technology blog of The Economist wrote:

[Former Apple CEO Steve Jobs| used Apple s quarterly earnings
call to rubbish Google's claim that its mobile operating system,
Android, isfar more open than Apple’'s. Some apps developed on
Android will only work on certain Android-powered phones and
not others, he said. The result is a nightmare for consumers and
devel opers, whereas Apple offers a simpler and more consistent
experience.®*

195. Industry observers agree on the uniqueness and consistency of Apple’s user

experience. For instance, according to a UBS Investment Research report, “through its focus on

Arthur Rangel (“Mr. Rangel”), Director of Market Research and Analysis at Apple, explained
during his deposition that iPhone or iPad buyers may also decide to purchase other Apple
products such as aMac computer. Specifically, Mr. Rangel testified that “in many ways
Samsung has affected sales of iPhones or iPads that could lead to [fewer] salesof ...Macs
[Apple computers].” See Deposition of Arthur Rangel on March 2, 2012, 10:16-18, 186:3-6.

%5 AL R. Rao & K. B. Monroe, The Effect of Price, Brand Name, and Sore Name on
Buyers Perceptions of Product Quality: An Integrated Review, 26 JOURNAL OF MARKETING
RESEARCH 351-357 (1989); A. Wolinsky, “Prices as Signals of Product Quality,” 50 REVIEW
OF ECONOMIC STUDIES 647-658 (1983).

added). e
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design, its own distribution through retail stores and its software/hardware ecosystems, Appleis
providing unique user experiences that are unrivaled in the digital appliance marketplace.”*’

196. Thediminution of the distinctiveness of the “Apple” user experience aso hurts
Apple s brand image and brand equity. The harm to the equity of the brand can be intensified
depending on the brand architecture strategy of the firm. Two main strategies are the “branded
house” strategy (where most or all of the brands bear the company name) and the “house of
brands’ strategy (where the company name is usually not present and each individual product has
its own, stand-alone brand).*® In a branded house strategy, followed by the likes of Visa, Virgin,
and Apple, the exposure to the brand in one context helps the brand’ s visibility and enhances
consumers awareness of the brand in other contexts. Thus, while this strategy can strengthen the
brand associations, it can also amplify the potential harm to equity of the brand. Thus, harm to
Apple’ s brand from Samsung’ s misappropriation may be amplified by the fact that Apple follows
abranded house strategy.
Xl.  SUPPLEMENTATION

197. If permitted by the court, | may supplement or amend this report if additional facts
and information become available in discovery. In particular, | understand that Samsung’'s
experts may serve expert reports concerning one or more of the issues addressed in this report.
Therefore, | may supplement or amend my report and opinions in response to opinions and
assertions made by Samsung’ s experts.
XIl. EXHIBITSTOBE USED

198. | anticipate using as Exhibits during trial certain documents and things referenced
or cited in this report or accompanying this report. | also anticipate using other demonstrative

Exhibits or materials at trial.

ST« AAPL: A Closer Look at the Potential iPhone Ecosystem,” UBS Investment
Research, December 12, 2006, APL-ITC796-0000058721-58736 at APL-1TC796-
0000058722.

%8 \Winer & Dhar (2011) 179-180; David A. Aaker & Erich Joachimsthaler, The Brand
Relationship Spectrum: The Key to the Brand Architecture Challenge, CALIFORNIA
MANAGEMENT REVIEW 42, 8-23 (2000).
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct and that this Declaration was executed on March 22, 2012, in New

York, New York.
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Russell S. Winer
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