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W E D N E S D A Y ,  A P R I L  1 8 ,  2 0 1 2

Oracle v. Google trial: evidence of willful 

infringement outweighs claims of approved use

After the third day of the Oracle v. Google trial, this is my first post 

on this litigation since the trial started. From the outset, I have been 

monitoring the events in San Francisco by analyzing new filings on 

the docket, Oracle's and Google's opening slides, media reports, and 

the Twitter feeds of journalists who are in the courtroom. Fortunately 

for the general public, Judge William Alsup is all for transparency.

The first of the three trial phases is about copyright liability, followed 

by a patent liability phase and a remedies phase. The parties' opening 

presentations addressed a number of copyright-specific issues but 

placed the emphasis on the general issue of infringement. Oracle's 

first slide right after the title page showed the famous Lindholm 

email, which Google had failed seven times to get excluded from this 

trial. It constitutes an admission that Google felt, shortly before this 

lawsuit, that it needed a license. Oracle brought the Lindholm email 

up again on pages 24 and 87, but also presented plenty of other 

evidence, some of which I'll address further below. Google knew that 

this was going to happen and designed its own presentation to 

counter the impression of recklessness and lawlessness by suggesting 

that Sun (before it was acquired by Oracle) welcomed and supported 

the way Android makes use of Java.

Presumably the parties wanted to show the best evidence right at the 

start, hoping to shape the way jurors are going to look at the tons of 

information they will receive in the coming weeks. Google's lawyers 

undoubtedly made the most out of the evidence they found in favor of 

their equitable defenses, but there is only so much that presentation 

can do when substance is lacking. Oracle's evidence of reckless 

infringement appears to be fundamentally stronger, for several 

reasons that I'll discuss in the following.
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Oracle's opening statement presented ten documents 

indicating willful infringement, from a five-year period in 

the middle of which Google launched Android

Certain Google-internal documents indicate in no uncertain terms an 

awareness of a need for a license at different points in time during the 

five-year period from Google's decision to use Java to the eve of the 

filing of this lawsuit:

1. July 26, 2005: "Must take license from Sun" (page 21 of 

Oracle's slide deck)

2. October 11, 2005 (p22 and p87): "[option] 2) Do Java anyway 

and defend our decision, perhaps making enemies along the 

way."

3. February 10, 2006 (p43): "This has mostly taken the form of 

helping negotiate with my old team at Sun for a critical 

license."

4. March 24, 2006 (p73): "Java.lang api's are copyrighted."

5. May 14, 2006 (p45): "How are we doing on the Sun deal? Its 

[sic] it time to develop a non-Java solution to avoid dealing 

with them?"

6. May 11, 2007 (p48): "I don't see how we can work together and 

not have it revert to arguments of control. I'm done with Sun 

[...] They won't be happy when we release our stuff, [...]"

7. August 11, 2007 (p50): "Sun chose GPL for this exact reason so 

that companies would need to come back to them and take a 

direct license and pay royalties."

8. March 24, 2008 (p52): "2) Can we demonstrate the tooling, 

emulator, developer environment, etc?

Yes, one-on-one only please, where you know exactly who you 

are talking to. Please don’t demonstrate to any sun employees 

or lawyers."

9. May 30, 2008 (p51): "These restrictions prevent Apache 

Harmony [a codebase parts of which Google used to build 

Android] from independently implementing Java SE 

(Harmony can't put those restrictions on their own users and 

still Apache license the code) not to mention Android (though 

that's water under the bridge at this point)."
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10. August 6, 2010, the Lindholm email (p3, p24, p87): "We've 

been over a bunch of [technical alternatives to Java for 

Android], and they they all suck. We conclude that we need to 

negotiate a license for Java under the terms we need."

Google counters the ten items listed above by pointing to two late-

2007 documents: a blog post in which then-Sun CEO Jonathan 

Schwartz, in Google's words, "publicly applaud[ed]" Android, and an 

email from Schwartz to then-Google CEO Eric Schmidt offering to 

"support" the announcement of Android. To "applaud" and to 

"support" are reactions that fall far short of granting a license. In my 

25+ years in the technology industry, I've seen and authored or co-

authored countless license agreements spanning dozens of pages in 

each case (not even counting exhibits), but I've never seen such a 

thing as a license grant, between two large players in the technology 

industry, that would consist of only a sentence or two -- nor have I 

ever seen a license grant that didn't contain the magic word "license".

Unsurprisingly, other pieces of evidence (items 8, 9 and 10 above) 

show that Google still had legal cocnerns and later concluded it (still) 

needed a license.

Google also points to what Oracle CEO Larry Ellison said in June 

2009 about Sun "opening up Java, giving Java to the world". That 

was shortly after Oracle had announced a merger agreement with 

Sun, but more than six months before the deal was formally closed --

and those statements were broad and general, as opposed to a 

promise to grant a retroactive, restriction-free and royalty-free 

license to anyone after the closing of the deal.

The Lindholm email was written almost three years after what Google 

now suggests constituted a license grant. Back in August 2011, when I 

published a passage of the Lindholm email that showed up in one of 

Judge Alsup's orders, I stressed that "the combination of the Rubin 

email [item #2 above) and the Lindholm draft email is very strong --

far stronger than any of the two documents on its own", pointing to 

the fact that they span a long period. Oracle's opening statement on 

Monday showed seven more pieces of evidence from the period 

between those two documents, and one that even predates the first.

Judge Alsup's preliminary assessment of the evidence long 

before the trial

During those 20 months of litigation, I never saw documents or 

reports from public hearings according to which Judge Alsup would 
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have described Google's references to Jonathan Schwartz' applauding 

blog post and support-offering email as extremely powerful, but he 

said some important things about certain evidence of willful 

infringement. For example, in July 2011 the judge noted, in light of 

item #2, that Google engaged in "Soviet-style negotiation" (defined as 

"What's mine is mine and what's yours is negotiable") and "may have 

simply been brazen, preferring to roll the dice on possible litigation 

rather than to pay a fair price". When he became aware of the 

Lindholm email, he told Oracle's counsel that it's "a pretty good 

document for [Oracle]" that "ought to be, you know, big for [Oracle] 

at the trial". He warned Google's counsel that a legendary San 

Francisco trial lawyer "needed a document like [the Lindholm email], 

and the Magna Carta, and he won every case", so in the judge's 

opinion, Google was "going to be on the losing end of this document, 

and with Andy Rubin on the stand". He then encouraged Google to 

"think about that".

Asymmetrical efforts to exclude evidence

This is only extrinsic evidence, but it also says something that Google 

went to extreme lengths to fight some of the incriminating evidence 

while Oracle contented itself with motions that are the normal course 

of business in litigation and easily accepted when those motions to 

strike or exclude were denied.

In this blog post I described the first five of Google's seven failed 

attempts to withhold the Lindholm email (just one of the ten pieces of 

evidence shown above) from the jury. Subsequently, Google made 

two more attempts. It unsuccessfully appealed the district court's 

decisions on the Lindholm email to the Federal Circuit, and brought a 

motion in limine to exclude it as misleading (which was denied; see 

item 2 in this blog post).

"Evasive" Google CEO Larry Page "dodges" questions

Several media reports from Day 3 of the trial independently confirm 

that Google CEO Larry Page was unconvincing in his second 

appearance before the jury -- the one in which he was, in particular, 

quizzed about the Lindholm email:

• Los Angeles Times: "Google CEO Larry Page evasive in Oracle 

patent suit testimony", "Page rarely made eye contact with 

Oracle's feisty attorney"

• Wall Street Journal: "Page did not appear to endure 

Wednesday's proceedings as well as he had the previous day. 
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He frequently stared up at the courtroom ceiling as he was 

pressed for direct responses by both Oracle's counsel and 

Alsup."

• Wired: "Google Boss Takes Stand in Oracle Trial, Dodges 

Android Questions": "Page was slow to answer questions —

often failing to making eye contact — and he ended up saying 

very little. In many instances, Judge William Alsup spoke up to 

instruct Page to answer with 'yes,' 'no,' or 'I'm not sure,' and 

Page typically chose the later — or 'I don’t recall.'"

(There are other great reports from the third trial day, but I picked 

the three above because of what they say about Page's evasiveness.)

As I told the L.A. Times, I believe the problem for Larry Page is that 

he was personally very much involved with the decision to use Java 

without a license. Now he's the CEO of the company and particularly 

afraid of making a concession: in that case he would be blamed not 

only for the outcome of the litigation but also for the original 

decision. I don't mean to say that his denial of recollection was 

dishonest (considering that he must have received huge numbers of 

emails over the years), but it certainly does contrast with some 

evidence of his personal involvement.

On Thursday, there will be more discussion of the Lindholm email. 

Tim Lindholm himself is on Oracle's list of the anticipated next ten 

witnesses, and so is Andy Rubin.

Disclosure of recently-formed consulting relationship with 

Oracle

I have been following Oracle v. Google since the filing of the lawsuit 

in August 2010 and have read pretty much every line of each court 

filing in this litigation. My long-standing views on this matter are well

-documented. As an independent analyst and blogger, I will express 

only my own opinions, which cannot be attributed to any one of my 

diversity of clients. I often say things none of them would agree with. 

That said, as a believer in transparency I would like to inform you 

that Oracle has very recently become a consulting client of mine. We 

intend to work together for the long haul on mostly competition-

related topics including, for one example, FRAND licensing terms.

We've known each other ever since I vocally opposed Oracle's 

acquisition of Sun Microsystems (not because of Java), but that's 

history as I fully respect the European Commission's clearance 

decision and the subsequent closing of the deal. When Oracle and I 
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started talking about areas in which I could provide analysis, we 

thought that the Google litigation was going to be over by the time we 

would work together. Due to various delays, the trial now happens to 

occur pretty much at the start of this new relationship, and I will 

continue to cover this lawsuit in detail on this blog, especially during 

these eventful and interesting weeks. I won't have access to 

confidential information, but as Judge Alsup noted, this is a public 

trial, so there's no shortage of publicly available information.

Last year I mentioned my work on a Microsoft-commissioned study 

on the worldwide use of FRAND-pledged patents, and it's no secret 

that I have multiple clients in the financial services industry. Nothing 

has changed about my existing working relationships in any way. I 

am proud to serve these first-rate clients, and I will continue to work 

hard to provide all of them -- and all of my readers -- with reliable 

and accurate analysis.

If you'd like to be updated on the smartphone patent disputes and 

other intellectual property matters I cover, please subscribe to my 

RSS feed (in the right-hand column) and/or follow me on Twitter 

@FOSSpatents and Google+.
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