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Novell submits this memorandum in support of its motion regarding Microsoft’s 

misstatement of the Court’s preliminary jury instruction to ask the Court for a curative 

instruction reminding the jury that the Court, and the Court alone, determines the law 

that is applicable to this case.  Novell makes this request because Microsoft’s counsel 

misquoted to the jury this Court’s substantive preliminary instruction on unlawful 

monopolization under Section 2 of the Sherman Act.  Microsoft displayed the erroneous 

instruction in two PowerPoint slides and jurors were seen taking notes of the incorrect 

instructions.  We are concerned that jurors will accept as true Microsoft’s misstatement 

of the Court’s instructions, and we submit that the issue should be addressed now to 

ensure that the jury does not incorrectly view the evidence through the prism of a 

mistaken view of the law. 

BACKGROUND 

On October 11, 2011, this Court provided the parties with its Proposed Jury 

Instruction No. 1, which stated, in part:   

In order to prove its claim Novell must establish that (1) Microsoft 
willfully maintained its monopoly in the PC operating system market by 
engaging in anticompetitive conduct, including conduct to thwart 
development of Novell’s WordPerfect word processing application and 
its other office productivity applications, during the period relevant to 
this case and (2) Microsoft’s anticompetitive conduct engaged in from 
June 1994 to March 1996, injured Novell in its business or property 
during that period of time. 

 
Letter from the Court (“Letter Ruling”), October 11, 2011 at 2.   

Novell formally objected to the clause “including conduct to thwart development 

of Novell’s WordPerfect . . .” on the ground that Section 2 of the Sherman Act does not 

limit proof of anticompetitive conduct to particular victims.  This Court overruled the 
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objection.  Microsoft also objected to the proposed instruction.  The Court denied that 

objection as well.  The Court deferred ruling on the so-called “causation” component of 

a Section 2 Sherman Act violation until a later stage in the case, after it has had an 

opportunity to evaluate the evidence.  October 11, 2011 Letter Ruling at 3.   

After the Court seated the jury, it read the jury its preliminary instruction.  

October 17, 2011 Tr. at 17:13-17.  The Court told the jury that the law required some 

causal connection between the conduct and Microsoft’s maintenance of its monopoly, 

but that it would instruct the jury on the specific requirements at the close of evidence.   

During opening statements, Microsoft’s counsel told the jury 

Yesterday Judge Motz provided you with this instruction, that:  In order to 
prove its claim, Novell must establish among other things that Microsoft 
willfully maintained its monopoly in the operating system market by engaging 
in anticompetitive conduct against Novell’s products during the time Novell 
owned those products.  October 18, 2011 Tr. at 137:22-138:4 (emphasis added).   

 
That is wrong.  The underlined language is inconsistent with this Court’s instruction and 

would impose on Novell a greater burden of proving that Microsoft maintained its 

monopoly by engaging in conduct directed at Novell’s products alone, as opposed to 

anticompetitive conduct, “including” conduct that harmed Novell’s office productivity 

applications.  Microsoft compounded this error by displaying the incorrect instruction in 

a PowerPoint slide.  Several jurors were seen taking notes of the incorrect instruction.  

Given the attention given by the parties in various briefs and argument to the Court 

regarding the preliminary instructions, it is hard to understand how Microsoft’s counsel 

would misquote – in a slide shown to the jury – the Court’s carefully crafted preliminary 

instructions. 
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A few moments later, Microsoft’s counsel told the jury that  

[F]or Novell to prevail in this case they have to prove to your satisfaction, 
as the court instructed you yesterday, that Microsoft’s monopoly in 
operating systems, in Windows, came about because of the conduct they 
claim was wrong . . . . And to prevail in this case, Novell is going to have 
to show you that somehow if WordPerfect had come out earlier . . . that 
that would have changed everything in the market for operating systems,  
that Windows’ popularity would have declined significantly.  We don’t 
think . . . there will be any evidence at the trial that the market for 
operating systems would have been any different had WordPerfect come 
out sooner or had the NameSpace extension APIs been fully documented 
or anything else that Novell lawyer -- Novell’s lawyer asserted.  Id. at 
138:13-139:14 (emphasis added). 

 
Again, this Court did not provide any such instruction.  This misstatement – suggesting 

that Novell’s claim had to do with monopoly acquisition, as opposed to monopoly 

maintenance – mischaracterizes Novell’s claim, in addition to misstating the relevant 

applicable law under the guise of a supposed court instruction.  Moreover, Microsoft 

counsel suggested that the Court gave a causation instruction, when in fact the Court 

told the parties and the jury that it wanted to wait until later in the case to decide on the 

appropriate final instruction on this issue.   

ARGUMENT 

I. A Curative Instruction is Appropriate 

The Court provided its preliminary instructions almost immediately after seating 

jurors.  The jurors did not have notebooks at this time.  While Novell has no doubt that 

the jurors listened to the Court, the circumstances were such that it would be difficult for 

any juror to clearly recollect the legal standards articulated by the Court.  By contrast, 

when Microsoft purported to quote this Court’s instructions, the jurors had notebooks 

and were listening carefully to Microsoft’s arguments.  There is a very real risk that 
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jurors will accept as fact Microsoft’s claim that it was quoting the Court’s instructions.  

It would be fundamentally unfair to Novell to allow the jury to consider the evidence 

through the filter of these incorrect instructions.  Novell respectfully asks this Court to 

provide the following curative instruction: 

“Ladies and gentlemen of the jury.  As I told you when you were first seated, my 

job is to instruct you on the law.  During opening statements, Microsoft’s counsel told 

you what he believed the law required them to prove.  I want to remind you that I will 

instruct you on the law at the end of this case and you should follow my instructions and 

my instructions alone.”  

In addition, at the appropriate time, Novell will ask the Court to reconsider its 

tentative view that “I don’t think that Novell can rely upon what happened after the 

relevant period to show cause in the maintenance of the monopoly.”  October 13, 2011 

Tr. at 12:25-13:02.  Microsoft has now told the jury that Novell must show how the 

operating system market would have developed but for the misconduct and challenged 

Novell to put that evidence before the jury.  It would be fundamentally unfair to prevent 

Novell from doing so.  While Novell maintains that a curative instruction is appropriate 

to remedy the misquotations noted above, it does not believe that it can un-ring the bell 

that Microsoft sounded regarding the “causation” element of a Section 2 claim.   

CONCLUSION 

Novell respectfully asks the Court to issue the requested curative instruction at 

an appropriate time. 
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Dated:  October 18, 2011  DICKSTEIN SHAPIRO LLP 
   
   
  By: /s/ Jeffrey M. Johnson 
   Jeffrey M. Johnson 
   Paul R. Taskier 

Jason D. Wallach 
Adam Proujansky 

   
  SNOW, CHRISTENSEN & MARTINEAU 
  Max D. Wheeler 
  Maralyn M. English 
   
  ADAMS HOLCOMB LLP 
  R. Bruce Holcomb 
   
  WILLIAMS & CONNOLLY LLP 
  John E. Schmidtlein 
   
  Attorneys for Novell, Inc. 
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I hereby certify that on the 18th day of October 2011, I electronically filed 
the foregoing document with the Clerk of the Court using the CM/ECF system which 
will send notification of such filing to all counsel of record. 

 
 
   
   
   
  By: /s/ Jeffrey M. Johnson 
   Jeffrey M. Johnson 
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