UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Before the Honorable Theodore R. Essex
Administrative Law Judge

In the Matter of

CERTAIN HANDHELD ELECTRONIC Investigation No. 337-TA-769
COMPUTING DEVICES, RELATED
SOFTWARE, AND COMPONENTS
THEREOF

MOTION FOR LEAVE TO FILE A REPLY IN SUPPORT OF MOTION TO QUASH
BARNES & NOBLE, INC. AND BARNESANDNOBLE.COM’S LETTER OF REQUEST
TO THIRD PARTY NOKIA CORPORATION AND REQUEST TO NOTIFY THE
CENTRAL AUTHORITY OF FINLAND OF THE FILING OF THE MOTION TO
QUASH

Non-party Nokia Corporation seeks leave to file a reply in support of its Motion to Quash
Barnes & Noble, Inc., And Barnesandnoble.com’s Letter Of Request To Third Party Nokia
Corporation And Request To Notify The Central Authority Of Finland Of The Filing OF The
Motion To Quash (“Motion to Quash™) (Motion Dkt. No. 769-60). Nokia filed its Motion to
Quash because the Request For International Judicial Assistance (“Letter of Request™) issued by
the Court upon Barnes & Noble’s ex parte application is untimely; violates both the Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters of 18 Mar. 1970,
23 U.S.T. 2555, 847 U.N.T.S. 23 (“Hague Convention”) and the Finnish Code of Judicial
Procedure; requests information that is duplicative of information that already has been provided

by Complainant Microsoft Corporation or that is privileged; and unduly burdens Nokia

Corporation.
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Nokia also filed papers in the Finnish court seeking to have it stay its review of the Letter
of Request in favor of having this forum first decide the underlying issue of the propriety of the
discovery as presented in Nokia’s Motion to Quash. In a transparent effort to force the Finnish
court to decide the discovery issue first, Barnes & Noble, in its response to the Motion To Quash,
made several erroneous representations regarding the state of proceedings at both the Finnish
Ministry of Justice, which serves as the Finnish Central Authority for purposes of the Hague
Convention, and the District Court of Espoo, Finland. Many of Barnes & Noble’s
representations are inaccurate or untrue. Nokia’s proposed reply, which is attached, provides a
correct understanding of the state of proceedings in Finland makes clear that Nokia’s motion to
Quash should be granted or, at a minimum that the Court notify the Finnish Ministry of Justice
that Nokia’s Motion to Quash stays all discovery sought under the Letter of Request.

In accordance with Ground Rule 3.2, Nokia Corporation has contacted counsel for Barnes
& Noble and the Office of Unfair Import Investigations. Barnes & Noble consents to this
motion. The staff attorney takes no position on the motion.

For the foregoing reasons, Nokia respectfully requests that the Court accept Nokia’s reply
in support of its Motion to Quash.

Respectfully submitted,
A, e Ly
Jef"fregl M. Telep ’
KING & SPALDING LLP
1700 Pennsylvania Ave. NW
Suite 200Washington, DC 20006-4707

Phone: (202) 737-0500
Fax: (202) 626-3737

Dated: January 17, 2012
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UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Before the Honorable Theodore R. Essex
Administrative Law Judge

In the Matter of

CERTAIN HANDHELD ELECTRONIC Investigation No. 337-TA-769
COMPUTING DEVICES, RELATED
SOFTWARE, AND COMPONENTS
THEREOF

REPLY IN SUPPORT OF MOTION TO QUASH BARNES & NOBLE, INC. AND
BARNESANDNOBLE.COM’S LETTER OF REQUEST TO THIRD PARTY NOKIA
CORPORATION AND REQUEST TO NOTIFY THE CENTRAL AUTHORITY OF

FINLAND OF THE FILING OF THE MOTION TO QUASH

Non-party Nokia Corporation respectfully files this reply in support of its Motion to
Quash Barnes & Noble, Inc., And Barnesandnoble.com’s Letter Of Request To Third Party
Nokia Corporation And Request To Notify The Central Authority Of Finland Of The Filing OF
The Motion To Quash (“Motion to Quash”) (Motion Dkt. No. 769-60). Nokia filed its Motion to
Quash because the Request For International Judicial Assistance (“Letter of Request”) issued by
the Court upon Barnes & Noble’s ex parte application is untimely; violates both the Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters of 18 Mar. 1970,
23 U.S.T. 2555, 847 U.N.T.S. 23 (“Hague Convention”) and the Finnish Code of Judicial
Procedure; requests information that is duplicative of information that already has been, or
should have been, provided by Complainant Microsoft Corporation or that is privileged; and
unduly burdens Nokia Corporation.

Nokia also filed papers in the Finnish court seeking to have it stay its review of the Letter

of Request in favor of having this forum first decide the underlying issue of the propriety of the



discovery as presented in Nokia’s Motion to Quash. In a transparent effort to force the Finnish
court to decide the discovery issue first, Barnes & Noble, in its response to the Motion To Quash,
made several erroneous representations regarding the state of proceedings at both the Finnish
Ministry of Justice, which serves as the Finnish Central Authority for purposes of the Hague
Convention, and the District Court of Espoo, Finland. Many of Barnes & Noble’s
representations are inaccurate or untrue, and a correct understanding of the state of proceedings
in Finland makes clear that Nokia’s motion to Quash should be granted or, at a minimum that the
Court should notify the Finnish Ministry of Justice that Nokia’s Motion to Quash stays all
discovery sought under the Letter of Request.

I. Barnes & Noble Misrepresented The Status Of The Proceedings In Finland

Barnes & Noble has made a series of erroneous statements concerning the actions taken
by the Finnish Ministry of Justice.! According to Barnes & Noble, the Ministry of Justice has
dismissed Nokia’s arguments concerning Finland’s Article 23 Reservations under the Hague
Convention and has found that the Letter of Request complies with Finland’s reservation:
[T]he Finland Ministry of Justice already accepted — despite Nokia’s
objections — the Letter of Request as in compliance with Finland’s
reservations to the Hague Convention...

B&N Resp. at 1.
Nokia’s objections submitted to the Finland Ministry of Justice were not
sustained, however, and Nokia is now trying to receive a better reception
before the ITC.

B&N Resp. at 2.

Barnes & Noble’s statements are false, and Nokia recently filed a letter from its Finnish

counsel with the Finnish court to call attention to these misrepresentations. (See Letter dated

" Nokia’s Finnish counsel has brought these misrepresentations to the attention of the District
Court of Espoo. See Letter dated January 16, 2012, from Aapo Saarikivi to District Court Judge
Eeva Tikka of the District Court of Espoo, attached hereto as Ex. 1.



January 16, 2012, from Aapo Saarikivi to District Court Judge Eeva Tikka of the District Court
of Espoo, attached hereto as Ex. 1). On December 23, 2011, Nokia stated to the Ministry of
Justice, as a preliminary remark, that Barnes & Noble’s Letter of Request contradicted Finland’s
reservation to Article 23 of the Hague Convention. After investigating the matter, the Ministry
of Justice informed Nokia on January 3, 2012 and again on January 11, 2012 that it, as a Central
Authority under the Hague Convention, considered that it did not have jurisdiction to rule on
Nokia’s argument. See Ex. 1, English Translation, at 1-2. The Ministry of Justice then assigned
the Letter of Request in its entirety to be decided by the court it considered to be competent in
the matter -- the District Court of Espoo in Finland. It is Nokia’s understanding that the Ministry
of Justice has also informed the District Court of Espoo of Nokia’s argument concerning the
reservation. (See Ex. 2, E-mail dated January 16, 2012 from Aapo Saarikivi to Tuuli
Kainulainen of the Finnish Ministry of Justice, attached hereto as Ex. 2.)

Barnes & Noble also incorrectly describes the actions of the District Court of Espoo. In
particular, Barnes & Noble misrepresents the stage of proceedings in which the Letter of Request
is being adjudicated:

In addition, enforcement proceeding on the Letter of Request have already

begun in the District Court of Espoo (the “Finland Court”), which has

ordered that the documents sought to be produced, has directed the

parties to schedule the requested depositions, and will rule on any matters

of Finnish domestic procedural law.
B&N Resp. at 1 (emphasis supplied). In fact, Nokia has not yet formally responded to the Letter
of Request, let alone presented all of its grounds for objection. The above-cited paragraph also
gives the erroneous impression that the hearing of witnesses is imminent. Specifically, Barnes &

Noble claims that the District Court of Espoo has ordered the parties — 7.e. Nokia and Barnes &

Noble — to “schedule the requested depositions.” This assertion is simply false and tries to create



an impression that the measures taken by the District Court of Espoo are final and adverse to
Nokia. They are neither. (See Ex. 1, English Translation, at 2.)

Barnes & Noble also distorts the meaning of the request for a statement sent by the
District Court to Nokia on January 5, 2012. Barnes & Noble incorrectly refers to it as a
“summons.” In addition, Barnes & Noble attempts to create the impression that Nokia has been
ordered in this “summons” to produce the documents within seven days:

On January 5, 2012, the Finland Court issued a summons to Nokia,

requesting that Nokia produce the documents listed in the Letter of

Request to the Finland Court. (See Gold Decl. Ex. 5.) The Finland court

requested that Nokia answer within seven days.
B&N Resp. at 5. (emphasis supplied). Again, this statement by Barnes & Noble is just false.
Barnes & Noble fails to describe the true status of the matter in the Finnish District Court. In
fact, Nokia was given an opportunity to give its statement on whether it accepts or objects to the
request to produce documents, as presented in the Letter of Request. (See Ex. 1, English
Translation, at 2.)

In sum, Barnes & Noble has characterized the production of documents and witnesses in
Finland as a fait accompli, already ordered by the District Court of Espoo and to which this
Court must defer. But the proceedings in Finland are in their preliminary stages, and the
production of documents and witnesses has not been ordered. Moreover, this Court should not
defer to the proceedings in Finland. Rather, the Court has an obligation under the Supreme
Court’s decision in Societe Nationale Industrielle Aerospatiale v. United States District Court

for the Southern District of lowa, 482 U.S. 522, 546 (1987), to supervise the foreign discovery

sought by Barnes & Noble,” particularly on those aspects of Nokia’s Motion to Quash that

2 Barnes & Noble’s attempt to distinguish Aerospatiale on the ground that it applied to

parties rather than non-parties lacks merit. B&N Resp. at 7. If anything, the Court has a greater



implicate important rules and practices of the Commission. These rights cannot and should not
be adjudicated by the Finnish courts. The only challenge to the propriety of the Barnes & Noble
Letter of Request to date has been the Nokia Motion to Quash. The very authority under which
the Finnish court is acting comes from the fact that this Court allowed the Letter of Request to
proceed to service under the Hague Convention. Without some review of the Request by the
third party target of the discovery there can be no proper due process afforded to Nokia.
Accordingly, the Court should grant Nokia’s Motion to Quash.

II. In The Interim, This Court Should Advise The Central Authority Of Finland That
Nokia’s Motion To Quash Automatically Stays Discovery

In its Motion to Quash, Nokia also requested that the Court advise the Central Authority
of Finland that, under Ground Rule 4.6.4 a motion to quash “automatically stays” compulsory
third party discovery. In its response, Barnes & Noble asserts that the Letter of Request is
“merely a request, grounded in comity considerations, and international law, for a foreign
judicial body to issue process in conformity with the home country’s laws.” B&N’s Resp. at 17.
As such, B&N contends that the Letter of Request is not subject to a motion to quash. /d.
Barnes & Noble’s position is simply wrong and counter to the very concept of due process.

In fact, a Request for International Judicial Assistance appears to be compulsory. See
Hague Convention, Article 10 (“In executing a Letter of Request the requested authority shall
apply the appropriate measures of compulsion in the instances and to the same extent as are
provided by its internal law for the execution of orders issued by the authorities of its own
country or of requests made by parties in internal proceedings™). Moreover, the Letter of
Request in this case was issued based on an application that never was served on Nokia

Corporation. As such, the Letter of Request is tantamount to a compulsory non-party subpoena

obligation to protect non-parties who have no stake in the proceedings from abusive foreign
discovery requests.



issued based on an ex parte application to which Nokia Corporation had no opportunity to object
before the Request was signed and sent to the Finnish Central Authority. Nokia filed its Motion
to Quash in the expectation that discovery against it would be stayed pending resolution of the
motion. As noted above, Nokia’s Motion to Quash raises many arguments that implicate
important protections afforded non-parties by the Commission’s rules and practices. See Motion
To Quash at 7-8, 15-22 challenging the timeliness of the Letter of Request, the overbreadth of
the document requests, and the prohibition on apex depositions. The Commission, not the
Finnish District Court, should decide these issues in the first instance. But the Finnish District
Court may not adhere to Ground Rule 4.6.4 without some guidance from the ITC. Indeed, if it
proceeds at this point, Nokia may be obligated to produce discovery without ever being heard by
this Court on the lawfulness of the Request.?

Finally, Barnes & Noble’s proposed course of action raises serious due process concerns
and issues of fundamental fairness. If this were a domestic non-party subpoena issued on an ex
parte basis, the non-party target of the subpoena would have an opportunity to be heard by
means of a motion to quash challenging on the lawfulness of the subpoena before having to
search for and produce any responsive documents or witnesses. The non-party would have no
obligation to produce such documents or witnesses at least until such time as the ALJ decides the
motion to quash in the first instance. If the Finnish Court were to impose any obligation on

Nokia before its Motion to Quash is decided, however, Nokia would never have the opportunity

’ Barnes & Noble’s representations to the Finnish District Court are calculated to force Nokia to
respond to discovery before this Court has an opportunity to rule on Nokia’s Motion To Quash.
In its filing with the District Court of Espoo dated Monday, January 16, Barnes & Noble states
that “a Request for Judicial Assistance cannot be disputed in the court that has transmitted the
request, but in the court where the evidence is to be presented.” See Exhibit 3 at §IV.1.9. In
fact, Nokia is entitled to challenge the Letter Request by means of a motion to quash, just as it is
entitled to challenge an ex parte subpoena on a non-party.



to be heard by this Court -- the judicial entity that issued the Letter of Request. Moreover,
Barnes & Noble would receive more rights than it would have if it had obtained a subpoena from
the ITC on a U.S.-based party. It would be fundamentally unféir for the Hague Convention to
be used in a manner that imposes more obligations on foreign non-parties than would be imposed
on domestic non-parties. Accordingly, this Court should advise the Central Authority of Finland
that Nokia’s Motion to Quash automatically stays discovery until such time as the Court decides
the motion.

I11. Conclusion

For the foregoing reasons, Nokia respectfully requests that the Court grant its motion to
quash and, in the interim, advise the Finnish Central Authority that Nokia’s motion to quash
automatically stays discovery until such time as the Court decides the motion.

Respectfully submitted,

Qe ™ Tely

Jéffrey M. Telep J

KING & SPALDING LLP

1700 Pennsylvania Ave. NW

Suite 200Washington, DC 20006-4707
Phone: (202) 737-0500

Fax: (202) 626-3737

Dated: January 17, 2012

Robert F. Perry

Alexas D. Skucas

Laura Huffman

KING & SPALDING LLP

1185 Avenue of the Americas
New York, NY 10036

Phone: (212) 556-2100

Fax: (212) 556-2222

Attorneys for Non-party
Nokia Corporation



UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Before the Honorable Theodore R. Essex
Administrative Law Judge

In the Matter of

CERTAIN HANDHELD ELECTRONIC Investigation No. 337-TA-769
COMPUTING DEVICES, RELATED
SOFTWARE, AND COMPONENTS
THEREOF

ORDER

Upon consideration of Non-Party Nokia Corporation’s Motion For Leave To File A
Reply In Support Of Its Motion To Quash Barnes & Noble, Inc. And Barnesandnoble.com’s
Letter Of Request To Third Party Nokia Corporation And Request To Notify The Central
Authority Of Finland Of The Filing Of The Motion To Quash, it is hereby

ORDERED that the motion is granted, and it is further

ORDERED that the Secretary of the Commission is directed to accept Nokia
Corporation’s Reply In Support Of Its Motion To Quash Barnes & Noble, Inc. And
Barnesandnoble.com’s Letter Of Request to Third Party Nokia Corporation and that Nokia's
Request To Notify The Central Authority Of Finland Of The Filing Of The Motion To Quash is
granted and the Secretary of the Commission is directed to notify the Central Authority of
Finland that the Letter of Request supporting Barnes & Noble's request under the Hague
Convention has been quashed.

Date:

Theodore R. Essex
Administrative Law Judge
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Espoon karajaoikeus 16.1.2012

2. osasto

Karajatuomari Eeva Tikka / kérgjasihteeri Helka Ylinen

Vitikka 1

02360 Espoo Lahetilld ja s-postitse
PT/ASaar

Asia: DNo 49446 — Oikeusapupyynté Barnes & Noble, kédrdjaoikeuden asianro H 11/16979

Hyva Kéarajatuomari Eeva Tikka,
Viitaamme Nokia Oyj:n ("Nokia”) 11.1.2012 paivattyyn lykk&@mispyyntdon otsikkoasiassa.

Barnes & Noble, Inc. ja barnesandnoble.com LLC (yhdess&d "Barnes & Noble") ovat 13.1.2012
toimittaneet United States International Trade Commissionille ("ITC”) vastinekirjelménsé
(Memorandum in Opposition) Nokian 3.1.2012 péivatyn kumoamispyynnon (Motion to Quash)
johdosta. Nokia sai vastinekirjelméan tiedoksi perjantain 13.1. ja lavantain 14.1.2012 valisena
yona Suomen aikaa.

Barnes & Nobien ITC:lle toimittama vastinekirjelma siséltda lukuisia virheellisid véitteitd ja
laintulkintoja. Néaita Nokia oikoo aikanaan tarpeellisessa maérin asiaankuuluvassa foorumissa eli
ITC:ssa. Katsomme kuitenkin Nokian lykkdyspyynnon kannalta véalttdmattomaksi kiinnittéa
karajaoikeuden huomiota siihen tapaan, jolla Barnes & Noble véaaristelee oikeusapupyynnon
kasittelyd Suomessa. Jaliempéna esitettavat esimerkit Barnes & Noblen ITC:lle toimittamasta
vastinekirjelmésta osoittavat, ettd Barmes & Noblen kuvaus niin Suomen oikeusministerion kuin
Espoon kérgjaoikeudenkin toimista vaikuttaa tietoisen harhaanjohtavalta ja paikoin selvasti
virheelliselté.

Barnes & Noble esittéd ensinnakin virheellisia véitteitd oikeusministerion toiminnasta asiassa.
Barnes & Noblen mukaan oikeusministerio olisi hylannyt Nokian sille esittdmat, Haagin
yleissopimuksen 23 artiklaan ja Suomen valtion sen nojalla tekem&én varaumaan perustuvat
véitteet ja katsonut oikeusapupyynnon olevan Suomen tekemén varauman mukainen:

“[...Jthe Finland Ministry of Justice already accepted — despite Nokia’'s objections —
the Letter of Request as in compliance with Finland'’s reservations to the Hague
Convention[...]” (Vastinekirjelman sivu 1)

“‘Nokia's objections submitted to the Finland Ministry of Justice were not sustained,
however, and Nokia is now trying to receive a better reception before the ITC.”
(Vastinekirjelman sivu 2)
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Barnes & Noblen vaitteet ovat virheellisia. Nokia esitti oikeusministeritlle 23.12.2011 alustavana
huomionaan, ettd Barnes & Noblen oikeusapupyynto oli Suomen valtion Haagin yleissopimuksen
23 artiklan nojalla tekeman varauman vastainen. Perehdyttyaén asiaan oikeusministerio iimoitti
Nokialle ensin 3.1.2012 ja uudelleen 11.1.2012, ettd se ei Haagin yleissopimuksessa
tarkoitettuna keskusviranomaisena katsonut olevansa toimivaltainen ratkaisemaan Nokian
vaitetts. Oikeusministerio siirsi ndin ollen koko oikeusapupyynnén ja Nokian vaitteen
ratkaistavaksi asiassa toimivaltaiseen Espoon kardjdoikeuteen. Nokian késityksen mukaan
oikeusministerio ilmoitti Espoon kéréjéoikeudelle myods Nokian varaumaa koskevasta vaitteesta.

Barnes & Noblen kuvaus Espoon karéjéoikeuden toimista asiassa on myos virheellinen. Barnes &
Noble pyrkii luomaan [TC:lle virheellisen késityksen oikeusapupyynnon kasittelyvaiheesta:

“In addition, enforcement proceedings on the Letter of Request have already begun
in the District Court of Espoo (the “Finland Court”), which has ordered that the
documents sought be produced, has directed the parties to schedule the
requested depositions, and will rule on any matters of Finnish domestic
procedural law.” (Vastinekirjelmén sivu 1) (lihavointi téssa)

Barnes & Noble siis vaittaa ylla lainatussa kirjelménsa kohdassa yht&élta, ettd Espoon
karajaoikeus olisi jo madrannyt Nokian toimittamaan pyydetyt asiakirjat ("the District Court of
Espoof...] which has ordered that the documents sought be produced’). Tamakin vaite on
virheellinen. Todellisuudessa Nokia ei ole vield edes vastannut oikeusapupyyntéon saati esittéanyt
vastustamisensa perusteita.

Barnes & Noble pyrkii ylla lainatussa kirjelménsé kohdassa luomaan ITC:lle virheellisen kuvan
my6s oikeusapupyynndssé nimettyjen todistajien kuulemisesta. Barnes & Noble nimittain vaittaa,
etta Espoon kérdjdoikeus olisi maarannyt osapuolet — siis Nokian ja Barnes & Noblen —
aikatauluttamaan pyydetyt valaehtoiset todistukset ("the District Court of Espoo]...] has directed
the parties to schedule the requested depositions”). Tamékaan vaite ei anna totuudenmukaista
kuvaa Espoon kargjdoikeuden asiassa suorittamista toimenpiteistd tai edes siitd, minkalaisia
madarayksia Suomen voimassaolevan lainsdadénndn nojalla olisi ylipdataan mahdollista antaa.

Muualla vastinekirjelmassaan Barnes & Noble véadristelee kérajéaoikeuden 5.1.2012 Nokialle
lahettamaa lausumapyyntod, jota se kutsuu virheellisesti haasteeksi ("summons”). Barnes &
Noble antaa lisaksi ymmartas, ettd Nokiaa olisi kehotettu tdsséd "haasteessa” toimittamaan
pyydetyt asiakirjat seitseméssé péivéassa:

On January 5, 2012, the Finland Court issued a summons to Nokia,
requesting that Nokia produce the documents listed in the Letter of Request to
the Finland Court. (See Gold Decl. Ex. 5.) The Finland Court requested that Nokia
answer within seven days. (Vastinekirjelmén sivu 5) (lihavointi téssé)

Barnes & Noblen viitteet eivat taltakaan osin kuvaa asianmukaisella tavalla vallitsevaa tilannetta.
Todellisuudessa Nokialle varattin mahdollisuus antaa lausuma siité, hyvéksyyké vai vastustaako
se oikeusapupyynnossa esitettyja asiakirjojen toimituspyyntgja.

Nokia pitaa tarkoituksenmukaisena vélittdméasti kiinnittda karajaoikeuden huomiota Barnes &

Noblen ylla kuvattuihin, ITC:lle esitettyihin virheellisiin véitteisiin ja toivoo, ettd ne otetaan
asianmukaisella tavalla huomioon asian kasittelyssa.

jors—

Aapo Saarikivi

Ystavéllisin terveisi

72z,

Petri Tdivalkoski

W/2200317
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District Court of Espoo 16 January 2012

2" Department

District Court Judge Eeva Tikka / secretary Helka Ylinen

Vitikka 1 By courier and e-mail
02650 Espoo PT/ASaar

Re: DNo 49446 - Request for Judicial Assistance Barnes & Noble, district court id H
11/16979

Dear District Court Judge Eeva Tikka,

We refer to Nokia Corp's (“Nokia”) request for stay of proceedings, dated 11 January 2012, in the
matter identified above.

In consequence of Nokia's Motion to Quash, dated 3 January 2012, Barnes & Noble, Inc. and
barnesandnoble.com LLC (jointly “Barnes & Noble”) have on 13 January 2012 submitted their
Memorandum in Opposition to the United States International Trade Commission (“ITC”). Nokia
was given notice of the Memorandum in Opposition on the night between Friday 13 January and
Saturday 14 January 2012 Finnish time.

The Memorandum in Opposition submitted by Barnes & Noble to the ITC includes numerous
erroneous allegations and interpretations of law. Nokia will correct these as necessary in due
course in the appropriate forum, i.e. the ITC. We nevertheless deem it necessary to draw the
court's attention to the manner in which Barnes & Noble distorts the Finnish proceedings
concerning the Request for Judicial Assistance. The following examples from Barnes & Noble's
Memorandum in Opposition show that Barnes & Noble’s description of the actions taken by the
Finnish Ministry of Justice and the District Court of Espoo appears to be deliberately misleading
and at times clearly incorrect.

First, Barnes & Noble sets forth erroneous statements concerning the actions taken by the
Ministry of Justice. According to Barnes & Noble, the Ministry of Justice has dismissed Nokia's
arguments concerning article 23 of the Hague Convention and Finland's reservation thereto, and
thus found that the Letter of Request complies with Finland’s reservation:

“[...Jthe Finland Ministry of Justice already accepted — despite Nokia’s objections —
the Letter of Request as in compliance with Finland’s reservations to the Hague
Convention|...]” (Memorandum in Opposition page 1)

“Nokia’s objections submitted to the Finland Ministry of Justice were not sustained,
however, and Nokia is now trying to receive a better reception before the ITC.”
(Memorandum in Opposition page 2)
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Barnes & Noble’s assertions are erroneous. On 23 December 2011 Nokia stated to the Ministry of
Justice, as a preliminary remark, that Barnes & Noble's Letter of Request was in contradiction
with Finland’s reservation to article 23 of the Hague Convention. After investigating the matter the
Ministry of Justice informed Nokia firstly on 3 January 2012 and again on 11 January 2012 that it,
as a Central Authority under the Hague Convention, did not have jurisdiction to rule on Nokia’s
argument. The Ministry of Justice thus assigned the matter in its entirety to be decided by the
court it considered competent, the District Court of Espoo. It is Nokia's understanding that the
Ministry of Justice has also informed the District Court of Espoo of Nokia's argument concerning
the reservation.

Barnes & Noble's description of the actions of the District Court of Espoo is also incorrect. Barnes
& Noble seeks to give the ITC an erroneous impression of the stage in which the proceedings
regarding the Request for Judicial Assistance are:

“In addition, enforcement proceeding on the Letter of Request have already begun
in the District Court of Espoo (the “Finland Court”), which has ordered that the
documents sought to be produces, has directed the parties to schedule the
requested depositions, and will rule on any matters of Finnish domestic
procedural law.” (Memorandum in Opposition page 1) (bolded here)

Barnes & Noble thus claims in the above cited paragraph of its memorandum that the District
Court of Espoo has already ordered Nokia to produce the requested documents (“the District
Court of Espoo]...] which has ordered that the documents sought be produced”). This assertion is
also erroneous. In reality, Nokia has not yet even responded to the Request for Judicial
Assistance, let alone presented grounds for its objections.

With the above cited paragraph of the Memorandum in Opposition Barnes & Noble also tries to
give ITC an erroneous impression regarding the hearing of witnesses. Barnes & Noble claims that
the District Court of Espoo has ordered the parties — i.e. Nokia and Barnes & Noble — to
“schedule the requested depositions”. This assertion fails to provide a true impression of the
measures taken by the District Court of Espoo or even of what orders are possible to give under
Finnish law.

In other parts of the Memorandum in Opposition Barnes & Noble distorts the meaning of the
request for statement sent by the district court to Nokia on 5 January 2012. Barnes & Noble
incorrectly refers to it as a “summons”. In addition, Barnes & Noble gives the impression that
Nokia has been ordered in this “summons” to produce the documents within seven days:

On January 5, 2012, the Finland Court issued a summons to Nokia,
requesting that Nokia produce the documents listed in the Letter of Request to
the Finland Court. (See Gold Decl. Ex. 5.) The Finland court requested that Nokia
answer within seven days. (Memorandum in Opposition page 5) (bolded here)

Barnes & Noble's allegations fail to provide a true impression of the current state of affairs. In
reality, Nokia was given an opportunity to give its statement on whether it accepts or objects to
the request to produce documents, as presented in the Request for Judicial Assistance.

Nokia considers it necessary to immediately draw the court’s attention to the abovementioned
erroneous assertions that Barnes & Noble has presented to the ITC, and hopes that these false
statements will be appropriately taken into account in the handling of the matter.

Yours sincerely,

Petri Taivalkoski Aapo Saarikivi



ROSCHIER

Enclosure Barnes & Noble’s Memorandum in Opposition, dated on 13 January
2012, with appendices
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From: Aapo Saarikivi [Aapo.Saarikivi@roschier.com]

Sent:  Monday, January 16, 2012 5:09 AM

To: tuuli.kainulainen@om.fi

Cc: Petri Taivalkoski

Subject: Oikeusapupyyntd Barnes & Noble [ROSCH-WDocs.FID208795]

Hei,

Nokia esitti otsikkoasiaan liittyen 23.12.2011, ettd Suomi on antanut Haagin yleissopimuksen 23 artiklan
mukaisen varauman, jonka mukaan se ei tule suostumaan oikeusapupyyntéihin, joiden tarkoituksena on toteuttaa
common law —maissa tunnettu "pre-trial discovery of documents”. Nokia totesi liséksi, ettd oikeusapupyynnén
perusteella vaikuttaa selvélts, ettd Nokialle esitetyt asiakirjoja koskevat esittdmispyynnét ovat juuri 23 artiklassa
kuvailtuja pyyntéja.

Olimme aiempien otsikkoasiassa kéytyjen keskustelujen perusteella siina késityksessa, ettd oikeusministerio ei
Haagin yleissopimuksen mukaisena keskusviranomaisena ole pitényt itsedén toimivaltaisena ratkaisemaan
Suomen 23 artiklaan perustuvaan varaumaan tukeutuvia véitteitd. Kasitimme my®os, etté oikeusministerio on tasta
syysté siirtédnyt asian ratkaistavaksi toimivaltaiseksi katsomalleen Espoon kéréjaoikeudelle.

Barnes & Noble vaittad kuitenkin Yhdysvaltain International Trade Commissionille 13.1.2012 toimittamassaan
kirjelmassé, ettd Suomen oikeusministerié — Nokian 23 artiklaa koskevat véitteet sivuuttaen — olisi
nimenomaisesti katsonut Barnes & Noblen oikeusapupyynnén olevan yhdenmukainen Suomen Haagin
yleissopimukseen tekemien varaumien kanssa (’[...Jthe Finland Ministry of Justice already accepted — despite
Nokia’s objections — the Letter of Request as in compliance with Finland’s reservations to the Hague Convention
[...]') Tama ei vastaa Nokian kéasitysta asiaintilasta.

Vaarinkasitysten valttamiseksi toivoisimme teiltd mahdollisimman pikaista vahvistusta siité, ettéa Nokian ylla
kuvattu kasitys pitaa paikkansa Barnes & Noblen poikkeavista véitteistd huolimatta. Vaihtoehtoisesti toivomme
oikeusministerion selostavan asiain oikean tolan suoraan International Trade Commissionille.

Olemme kaytettavissa mikali toivotte lisdselvitysté asiassa.

Ystavallisin terveisin,

Aapo Saarikivi

Mr. Aapo Sa
Senior As
Tel. dir, + 5(
Mobile +358 (0)400 377
aapo.saarikivi@roschier.com
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ESPOON KARAJAOIKEUDELLE

2. osasto
I ASIA
Virka-apu ulkomaalaiselle tuomioistuimelle (diaarinumero H 11/16979)
I1 ASIANOSAISTIEDOT
Lausuman antajat 1) Barnes & Noble Inc.'

2) barnesandnoble.com LLI.C
(yhdessi “Barnes & Noble”)
Lausuman antajien asiamies ja prosessiosoite

Asianajaja Patrik Lindfors

Asianajotoimisto Lindfors & Co Oy
Kluuvikatu 3, 00100 Helsinki

Puh. 020 762 2510

Fax 020 762 2519

Sihkoposti:  patrik lindfors@lindforsco.com

Hakija Oikeusministerié/kansainvilinen yksikko
c/o Tuuli Kainulainen
PL. 25, 00023 VALTIONEUVOSTO

Asiaan osallinen Nokia Oyj ("Nokia”)
Asiaan osallisen asiamiehet ja prosessiosoite

Asianajaja Petri Taivalkoski

OTK Aapo Saarikivi

Roschier Asianajotoimisto Oy

Keskuskatu 7 A, 00100 Helsinki

Puh. 020 506 6237

Fax 020 506 6100

Sihkoposti:  petri.taivalkoski(@roschier.com

aapo.saarikivi@roschier.com

! Barnes & Noble Inc. on Fortune 500 -yritys (Fortune 500 listaa vuosittain Yhdysvaltojen 500 suurinta yritysti likkevaihdon
perusteella) ja maailman suurin kirjojen myyji. Barnes & Noble Inc. on listattu New York Stock Exchangeen ja sen likevaih-
to vuonna 2010 oli noin 5,8 miljardia Yhdysvaltojen dollaria. Tidhde: Barnes & Noble Inc.:n Intetnet-sivut osoitteessa

http:/ /www.barmesandnobleinc.com.




111 LAUSUMAPYYNTO
1. Espoon kirijioikeus on 11.1.2012 paivitylli lausumapyynnollian pyytinyt
Barnes & Noblelta lausumaa Nokian lepaamainjittimispyynnon osalta.
2 Mairipaivi Barnes & Noblen lausumalle on 16.1.2012,
v LAUSUMA
3. Barnes & Noble vastustaa Nokian pyynt6i jittaa 2.12.2011 piivityn oikeus-

apupyynnon kisittely kaikilta osin lepaamiin. Oikeusapupyynnon kisittelyd
el pidi jattda miltddn osin lepaamain, Barnes & Noble vaatii siten kunnioit-
tavasti, ettd kirdjaoikeus hylkda Nokian lepddmianjittimispyynnon alla tar-
kemmin mainituilla perusteilla.

Iv.1 Lepaimaidnjattimispyynnon hyviksyminen aiheuttaisi oikeudenmenetyksid
4. Nokian tarkoituksena on kaikin keinoin viivistyttia oikeusapupyynnon k-

sittelyd, jotta todistelun vastaanottaminen ei onnistuisi ennen International
Trade Commissionin (PITC”) piakisittelyn alkamista 6.2.2012. Nokia on
ensin pyrkinyt vaikuttamaan oikeusministeriéén® ja kun timi ei onnistunut,
Nokia pyrkii nyt viivistyttamaan kirijaoikeuden kisittelyd.” Nokia on nyt
samanaikaisesti pyytinyt kirijioikeutta odottamaan ITCin ratkaisua ja
ITC:td odottamaan kirijioikeuden ratkaisua ennen paitoksiensi tekemista.

5. Oikeusapupyyntdé on annettu Nokialle tiedoksi — tosin virheellisesti — jo
21.12.2011. Nokian on lisaksi taytynyt olla tietoinen kansainvilisen oikeus-
apupyynnén esittimisen todennikoisyydestd jo huomattavasti ennen oike-
usapupyynnon tiedoksiantoa.! Mikili Nokialla olisi aito tarve asian lepaa-
miinjittimiselle, Nokia olisi voinut esittdd titd koskevan pyynnon kirdjioi-

keudelle jo ennen joulua.
0. Nyt kisilli olevassa tilanteessa on kaksi mahdollista etenemisvaihtoehtoa:

1. jattaa oikeusapupyynnon kisittely kaikilta osin (ml. sithen littyvit
valmistelutoimet) lepddmain, joka tarkoittaisi sitd, ettei oikeusapu-
pyynnossi tatkoitettua todistelua ehditi vastaanottamaan ennen

2 Ks. Nokian liite 2, OTK Aapo Saarikiven sahképosti Tuuli Kainulaiselle 23.12.2011.

3 Barnes & Noble kiistaa Nokian viitteen siitd, ettd tdytintéonpanon kiireellisyys olisi Barnes & Noblen toiminnan seurausta.
Ensinnikin tiytintdonpanon kiireellisyys ei ole peruste asian lepaamainjittimiselle. Toiseksi tiytintd6npanon kiireellisyys ei
johdu Barnes & Noblesta, vaan asian kisittelysta ITC:ssi. ITC on lisiksi jo hyviksynyt oikeusapupyynnon, vaikka se on ollut
tietoinen aikataulusta ja asian kiireellisyydesta.

4 Ks. Nokian pyyntd, s. 4, kohta 17: ”Barnes ¢» Noble on tosiasiassa jo kerran esittinyl vastaavan pyynnin lodisteiden esittamisesta No-
kian yhdysvaltalaiselle tytarybtislle Nokia Inc.:lle [...]". Ks. Nokian liite 4, Nokia Inc.:n asiamichen Susan Kimin sihképosti Bar
nes & Noblen yhdysvaltalaiselle asiamiehelle Stuart Goldille 3.11.2011, jossa Nokia Inc.:n asiamies toteaa, etti siltd osin kuin
Barnes & Noble on kiinnostunut emoyhtié Nokialla olevista tiedoista, Barnes & Noblen tulisi pyytéd tietoja emoyhtié Noki-
alta Haagissa vuonna 1970 solmitun yleissopimuksen mukaisesti. Nokia Inc. on varmasti informoinut emoyhtié Nokiaa

asiasta.



ITC:n paikisittelyn alkamista, jolloin Barnes & Noblelle todenni-
koisesti aiheutuisi oikeudenmenetyksid; tai

2. luottaa ITC:n aikaisempaan ja voimassaolevaan piitokseen hyviksyi
oikeusapupyyntd ja jatkaa oikeusapupyynnon kisittelyd (ml. sithen
liittyvid valmistelutoimia), jolloin oikeusapupyynnéssi tarkoitetun
todistelun vastaanottaminen olisi mahdollista ennen I'TC:n paikisit-
telyn alkamista eikid yhdellekiin asianosaiselle aiheutuisi oikeuden-
menetyksia.

. Ainoa oikea etenemisvaihtoehto on jilkimmiinen vaihtoehto. Kuten Nokia
itsekin toteaa, asiassa on oletettavaa, etta I'TC antaisi Nokian niin sanotun
kumoamispyyntdid (" Motion fo Quash”) koskevan ratkaisunsa lyhyen ajan ku-
luessa siiti kun Barnes & Noblen vastaus on toimitettu ITC:lle (Barnes &
Noble on jittinyt vastauksen ITC:lle 13.1.2012), mutta tistd ei ole varmuut-
ta. On my6s mahdollista, etta ITC antaa ratkaisunsa vasta useiden viikkojen

pidsti.

8. Mikili ITC vastoin Barnes & Noblen kisitysti hyviksyisi Nokian pyynnon®,
voidaan oikeusapupyynnéssi tarkoitetun todistelun vastaanottamiseen tih-
tadvit valmistelutoimet keskeyttai ja lopettaa. Toisaalta on huomattava, etti
vaikka todistelu ehdittiisiinkin ottamaan vastaan ennen ITC:n ratkaisua, se
ei aiheuttaisi asiaan osallisille oikeudenmenetyksid, koska I'TC:n asiana olisi
talloin ratkaista, onko vastaanotettu todistelu mahdollista ottaa huomioon
ITC:n kisittelyssid ja milli tavoin se voidaan huomioida kisittelyssi. Tama

arviointi kuuluu luonnollisesti kuitenkin [TC:lle.

9, Nokian ITC:lle tekemi pyynto tullaan todennikoisesti hylkddmain. Karaji-
oikeuden ei siten tule viivistyttid oikeusapupyynnon tiytintoonpanoa. Oi-
keusapupyyntdid ei lihtokohtaisesti voida kiistdd oikeusapupyynnon lihetti-
neessi tuomioistuimessa, vaan todistelua vastaanottavassa tuomioistuimessa.
Nokia ei ole ITC:lle tekemissidn pyynnéssiin viitannut yhteenkiin otkeus-
lihteeseen, jonka mukaan samanlainen pyynté olisi jossakin tapauksessa hy-
viksytty oikeusapupyynnén lihettineessi tuomioistuimessa.

5 Nokian ITC:le tekemi pyyntd sisiltad lukuisia virheellisyyksid ja se on Barnes & Noblen mukaan selvisti perusteeton.
Ensinnikin jo tehtyd oikeusapupyyntdi koskevan piitdksen kumoaminen ei ole mahdollista ITC:ssi Nokian esittdmien
viitteiden perusteella. Lisiiksi Nokian kumoamispyynnossi annetaan esimerkiksi harhaanjohtavaa tietoa siitd, ettd oikeusapu-
pyynté olisi annettu todistajille vitheellisesti tiedoksi, vaikka tiedoksiantoa ei tuolloin ollut edes tapahtunut. Timin lisaksi
Nokian kumoamispyynnéssi on esitetty virheellisii nikemyksii Suomen Haagissa vuonna 1970 solmitun yleissopimuksen 23
artiklan mukaisesti tekemisti rajatusta varauksesta. Ks. tilti osin Nokian liite 1, Nokian kumoamispyyntd, s. 12 ja 14.



Iv.2 Lepidimiinjittimispyynnon hyviksyminen olisi vastoin Haagin yleissopimuksen®

tarkoitusta

10.

11.

12.

13.

14.

Lepaimiinjittimispyynnon arvioinnissa on myds huomioitava, ettd koska
oikeusapupyyntd on Haagin yleissopimuksen mukainen, lepaamainjittimis-
pyynnén hyviksyminen olisi selvisti vastoin yleissopimuksen tarkoitusta.

Haagin yleissopimus lihtee siitd, ettd lihettivin ja vastaanottavan sopimus-
valtion keskusviranomaiset totjuvat sellaiset oikeusapupyynnot, jotka eivit
kuulu yleissopimuksen soveltamisalaan tai jotka eivit tiytd yleissopimuksen
asettamia muodollisia vaatimuksia.” Tissd tapauksessa ITC tai Suomen (oi-
keusministeri6) keskusviranomainen ei ole — Nokian vastustuksesta huoli-
matta — torjunut oikeusapupyyntod, joten oikeusapupyynté on kuulunut
yleissopimuksen soveltamisalaan ja se myos tiyttdd yleissopimuksen muo-
dolliset vaatimukset.”

Haagin yleissopimuksen 12 artiklan mukaan oikeusapupyynndssi pyydettyyn
toimenpiteeseen ryhtymisesti voidaan kieltiytyd vain artiklassa mainituilla
perusteilla, jotka eivit ole nyt kisilld. Yleissopimuksen 9 artiklan mukaan oi-
keusapupyynnossi “pyydettyyn toimenpiteescen on ryhdyttdvi viigytyksettd”. Tamin
vuoksi lepidamainjittimispyynnon hyviksyminen olisi selvisti vastoin Haa-
gin yleissopimuksen tarkoitusta ja pyynnén hyviksymiselle asetettava kynnys
tulee joka tapauksessa olla etityisen korkea.

Fakta on, etta ITC on hyviksynyt oikeusapupyynnon ja ettid pyynt6 on edel-
leen voimassa. Tamin vuoksi Suomen viranomaisten tulee edetd asiassa
Haagin yleissopimuksen tarkoittamalla tavalla viivytyksettd. Oikeusapupyyn-
nén jattiminen lepdimiin olisi selvisti vastoin Haagin yleissopimuksen tar-

koitusta.

Nokian yritys pyytii seki ITC:td ettd kirdjioikeutta samanaikaisesti tutki-
maan oikeusapupyynnén oikeellisuutta on esimerkki asiattomasta ”tuomio-
istuinshoppailusta” (forum shopping’), joka on vastoin Haagin yleissopimuk-
sen tarkoitusta. Nokia on ITC:lle tekemissiin pyynnossaan pyytanyt [TC:ta
pidasiallisesti tutkimaan, onko oikeusapupyynto Suomen prosessilakien ja
Suomen Haagin yleissopimukseen tekemin varauksen mukainen. Tama ar-
viointi kuuluu kuitenkin Suomen oikeusministeriolle ja kirdjaoikeudelle.

6 Haagissa vuonna 1970 solmittu todisteiden vastaanottamista ulkomailla siviili- ja_kauppaoikeudellisissa asioissa koskeva

yleissopimus.

7 KKs. Haagin yleissopimus, 5 artikla sekii Prosessioikeus, Lappalainen Et. al., Helsinki 2007, s. 1298-1299.

8 Todettakoon, ettei Suomen Haagin yleissopimuksen 23 artiklan mukaisesti tekemii rajattu varaus voi edes teoriassa koskea
nyt kisilld olevaa asiaa. Varauksen mukaan Suomi ei suostu sellaisiin oikeusapupyyntéihin, joiden tarkoituksena on toteuttaa
Common Law -maissa sovellettu pre-trial discovery of documents” -menettely, siltd osin, kuin pyydetiin jonkun velvoitta-
mista 1) ilmoittamaan hallussaan olevat tai olleet asiakirjat tai 2) esittimidn muita kuin oikeusapupyynndssi erikseen mainit

tuja asiakitjoja. Tissi tapauksessa oikeusapupyynnéssi ei ole pyydetty Nokiaa ilmoittamaan hallussaan olevia asiakirjoja ja

siind on erikseen mainittu ne asiakitjat, joita pyydetaan esitettavaksi.



Iv.3 Erdistd Nokian esittimistd viittimisti

15.

16.

17.

18.

19.

20.

21.

22.

Barnes & Noble katsoo aiheelliseksi lisaksi vastata eriisiin Nokian esittimiin
viitteisiin:

Nokian viite: ”Nokia ¢i ole asianosaisena kyseisessd prosessissa, eikd Microsoftin”
kanteella ole Nokian kdsityksen mukaan muntoinkaan littymékohtia Nokiaan tai
Suomeen”.

Vastaus: Asialla ei ole merkitystdi Haagin yleissopimuksen alla. Selvai on,
etti myos muilta kuin prosessin asianosaisilta voidaan pyytid — ja yleensi
pyydetiinkin — asiakirjoja ja muita kuin asianosaisia voidaan kuulla todistaji-
na ko. yleissopimuksen nojalla. Merkillepantavaa on lisiksi, ettei Nokia
pyynnéssiin sanallakaan mainitse Microsoftin olevan yksi Nokian tirkeim-
misti avainkumppaneista — ellei tirkein (Barnes & Noblen liite 1, Nokian
lehdistotiedotteet 11.2.2011 ja 21.4.2011).

Nokian viite: ”Barnes & Noble ¢i ole myiskddn pyrkinyt saattamaan todenndikii-
seksi, etld kuultaviksi nimettyjen todistajien tiedoilla tai pyydetyilli asiakinjoilla voisi ol-
la merkitystid Microsoftin patenticja koskevien viitteiden kannaltd’.

Vastaus: Asialla ei ole merkitysta Haagin yleissopimuksen alla. Todistajien
tietojen ja pyydettyjen asiakirjojen merkityksen on joka tapauksessa arvioitu
jo ITC:n toimesta. Merkillepantavaa myGs on, ettd Nokia viittaa todistajien
mahdollisiin tietoihin, vaikka lepaamadnjittimispyyntoa ei ole — ainakaan
suoranaisesti — esitetty todistajien puolesta, vaan pelkistain yhtion puolesta.

Nokian viite: ”[...] Barnes & Noblen oikeusapupyynti on luonteeltaan klassinen
Vkalasteluyritys” (fishing expedition) Nokian lisensointi- ja litkeloimintasirategiaan ja
sen toiminnan kannalta keskeiseen luottamukselliseen yritystietoon. Sen toteuttaminen on
omiaan aiheuttamaan Nokialle ja sen jobtajille merkittdvid vahinkoa, vaivaa ja Rus-

tannuksia.”’

Vastaus: Barnes & Noblen pyynté ei ole “kalasteluyritys”. Téllaiset “’kalas-
teluyritykset” eivit ole sallittuja Yhdysvalloissa, joten koska ITC on hyvik-
synyt oikeusapupyynnén, I'TC ei ole pitinyt oikeusapupyyntoa “kalasteluyri-
tyksend”. Kaikki Barnes & Noblen pyytimit tiedot ovat relevantteja, jotta se
pystyy puolustautumaan Nokian avainkumppanin Microsoftin tekemii pe-
rusteettomia viitteitd vastaan. On lisiksi selvaa, etta kaikenlaisen todistelun
toimittaminen oikeudelle aiheuttaa aina jollekin vaivaa ja kustannuksia. 14-
mi ei luonnollisestikaan ole peruste olla esittimatti todistelua saati peruste

sille, ettd oikeusapupyyntd voitaisiin jittda lepaamaan.

Nokian viite: ” Pyynti on yksiloimditin, ja silld pyritidn selkedsti saamaan Nokialta
liikesalaisuuksien suojan pitritn Runluvia fietofd’ .

? Microsoft Corporation.



23, Vastaus: Pyyntd ei ole yksildimitén. ITC ja Suomen keskusviranomainen
ovat kummatkin hyviksyneet pyynnén. Nokialla on mahdollisuus esittaa Lii-
kesalaisuuksia koskevat viitteensi, kun Nokia lausuu asiakirjojen toimitta-
misesta, minki jilkeen Barnes & Noble voi lausua viitteistd ja kirdjaoikeus
ottaa nithin kantaa. Nokian viittaus liikesalaisuuksiin ei estd todistelun vas-
taanottamista eiki silld varsinkaan voi olla merkitysti arvioitaessa asian jit-
timisti lepaamain. Edelleen kaikki Nokian esittima todistelu kuuluisi [TC:n
prosessissa annetun tiukan salassapitomiiriyksen soveltamisalaan. Sekd
Barnes & Noble etti Microsoft Corporation ovat kummatkin antaneet erit-
tain salaisia asiakirjoja toisillensa edelld mainitun salassapitomiiriyksen alla.
Liikesalaisuuksiin liittyva viite on ylipiinsi merkillinen, koska esimerkiksi
Nokian yhdysvaltalainen tytiryhtio Nokia Inc. ei ole sanallakaan viitannut
likesalaisuuksiinsa asian aiemmissa vaiheissa."

24. Nokian viite: ”Oikeusapupyynti on mys libetetty Suomen oikeusministerille ex
parte antamatta Nokialle tilaisuutta tulla kuullukst”.

25. Vastaus: Nokia ei ole viitannut yhteenkiin I'TC:n sadntdon tai yhdysvalta-
laiseen ennakkotapaukseen, joka osoittaisi, etta ei-asianosaiselle ulkomaiselle
osapuolelle eli Nokialle olisi pitinyt antaa tilaisuus tulla kuulluksi ennen kuin
oikeusapupyynt toimitetaan Suomeen. [TC:n sddntdjen mukaan Nokiaa ei
ole tarvinnut kuulla ennen oikeusapupyynnén lihettimista Suomeen. Nokia
on lisiiksi ollut tietoinen, etti Batnes & Noble tulee pyytimiin siltd tietoja.

26. Nokian viite: *Jos mdiirdys pannaan tiytantion ennen kuin ITC:llid on oliut mab-
dollisuns antaa ratkaisunsa Nokian perusteltujen vastalanseiden johdosta, jobtaisi timd
vakavaan Nokian oikeusturvan loukkanukseen ja loukkaisi lisiksi oikeusjarestyksen-
me perusteisiin kunlyvaa kunlemisperiaatetta (perustustain 21.2 §)°.

27, Vastaus: Barnes & Noble viittaa kohdassa IV.1 mainittuun ja toteaa, ettd
Nokian vastalauseet civit ole perusteltuja, vaan virheellisid ja harhaanjohta-
via. ITC on jo kertaalleen hyviksynyt oikeusapupyynnon, eli ITC on jo ker-
taalleen antanut samoja asioita koskevan paatoksen. Kirdjioikeus on lisaksi
antanut Nokialle mahdollisuuden tulla kuulluksi seki esittdd nikemyksensi
asiakirjojen toimittamisesta. Kuulemisperiaatetta on siten noudatettu ainakin

Suomessa.

28. Nokian viite: ”Mikdli pyynts pannaan téylintoon, johtaisi tamd sithen ettd Barnes
&> Noble pidsisi kansainvilisid instrumentteja hyodyntimalla parempaan lopputulok-
seen, kuin mihin se olisi padssyt pubtaasti kansallisessa prosessissd”.

29. Vastaus: Nokian viite on virheellinen. Barnes & Noble ei padse parempaan
lopputulokseen oikeusapupyynnén avulla, kuin mihin se olisi paissyt puh-
taasti kansallisessa prosessissa. Asialla ei myoskdan ole merkitystd Haagin
yleissopimuksen alla. Asiassa on lisiksi huomattava, etti ITC on lihettinyt

10 Ks. esimerkiksi Nokian liite 4, Nokia Inc.:n ITC:lle 4.11.2011 tekemi rajoitus-/kumoamispyyntd.



30.

31.

32.

33.

eiki Suomen keskusviranomainen ole totjunut oikeusapupyyntéd. Oikeus-
apupyynnén perusteella vastaanotetun todistelun merkityksen arviointi kuu-
luu yksinomaan ITC:lle. On lisiksi yleisesti tiedostettu, ettd Haagin yleisso-
pimus saattaa tietyissi tilanteessa johtaa eriarvoisiin tilanteisiin kansallisissa
ja kansainvilisissd prosesseissa, mutta timin on katsottu olevan osa yleisso-
pimuksen mekanismia.

Nokian viite: ”Barnes ¢ Noblen oikeusapupyynnissi vaaditaan kutsumaan todis-
tajiksi henkiloita, joita ei 1TC-menettelyssi noudatettavien sidntijen ja ybhdysvaltalaisen
otkenskdylinnin mukaan saa vaatia kuultavaksi kuin erityisten edellytysten ldyttyes-
5a.”

Vastaus: Niami edellytykset ovat tiyttyneet. I'TC on jo paittanyt hyvaksyes-
sidn oikeusapupyynnén, etti niiden todistajien kuuleminen on hyviksytti-
vii. Lisiksi kaikilla oikeusapupyynnéssi nimetyilld todistajilla on uutta ensi-
kiden tietoa niistd asioista, joilla on merkitystd Barnes & Noblen puolustau-

tumisen kannalta.

Nokian viite: ”Barnes ¢» Noble ei myiskdin ole ollut yhteydessi Nokiaan tai muu-
tenkaan pyrkinyt saamaan tietoja vihemmin radikaaleilla keinoilld”.

Vastaus: Viite on viiristelevd. Kuten Nokian pyynnostikin ilmenee, Bat-
nes & Noble on — I'TC:n asiaa kisittelevin tuomarin ohjeistuksen mukaisesti
— ollut ensin yhteydessi Nokia Inc.:n ja pyrkinyt saamaan tarvitsemansa tie-
dot titd kautta. Nokia Inc. on kuitenkin todennut, ettd siltd osin kuin tiedot
ovat emoyhtié Nokialla, tietojen saamista varten olisi noudatettava Haagin
yleissopimuksen mukaista menettelytapaa.'' Barnes & Noble yritti lisiksi en-
sin saada nimi tiedot Microsoft Corporationilta (Barnes & Noble kivi lipi
yli miljoona sivua asiakitjamateriaalia ja kuulusteli 15 todistajaa), mutta Mic-
rosoft Corporation ei kyennyt esittimizn kaikkea todistelua, jolla on merki-
tystd Barnes & Noblen puolustautumisen kannalta.

Iv4 Mary T. McDowellin kuuleminen

34.

Nokia on ITC:lle tekemissain kumoamispyynndssain esittinyt, ettei Mary
T. McDowell enii oleskele Suomessa. Mikili asia on niin ja mikili Mary T.
McDowell ei tilld hetkelld oleskele eikd myoskaan saannollisesti kiy tyoasi-
oiden takia Suomessa, Barnes & Noble luopuu timin henkilon kuulemises-
ta. Barnes & Noble pyytii Nokiaa vahvistamaan, etti Mary T. McDowell ei
oleskele tai saannollisesti kiy tyoasioiden takia Suomessa.

i1 Ks. Nokian liite 4, Nokia Inc.n asiamiehen Susan Kimin sihképosti Barnes & Noblen yhdysvaltalaiselle asiamiehelle

Stuart Goldille 3.11.2011.



VI

Laati:

LITTTEET

LOPUKSI

35.

36.

37.

38.

Nokian lepadmainjittimispyynnon keskeisin peruste on se, ettd Nokian ki-
sityksen mukaan I'TC tulisi hyviksymaan Nokian kumoamispyynnon ja siten
kumoamaan tehdyn oikeusapupyynnon.

Barnes & Noble korostaa, ettd ITC hyviksyi ja ldhetti oikeusapupyynnon
Suomen oikeusministerille oikeusavun saamiseksi Suomesta. Suomen vi-
ranomaisten tehtiva ei ole arvioida Nokian kumoamispyynnén menestymi-
sen mahdollisuuksia I'TC:ssa eikd kyseenalaistaa ITC:n jo tekemaa paatosta,
vaan noudattaa tehtyd oikeusapupyyntéd Suomen lakien mukaisesti ja Haa-
gin yleissopimuksen 9 artiklan tarkoittamalla tavalla viivytyksettd. Oikeus-
apupyynnon jittiminen lepaamadn olisi vastoin Haagin yleissopimuksen
tarkoitusta.

Nokian lepddmaidnjittamispyyntd on siten hylattava.

Oikcusapupyynnon kisittelyd ja sithen liittyvid valmistelutoimia on jatketta-
va kaikilta osin. Nokian on siten lausuttava asiakirjojen toimittamisesta al-
kuperiisen aikataulun mukaisesti ja todistelu tulee ottaa vastaan alkuperiisen

aikataulun mukaisesti joko viikolla 4 tai viikolla 5.

PAIVAMAARA JA ALLEKIRJOITUS

Helsingissd 16. tammikuuta 2012

BARNES & NOBLE INC. BARNESANDNOBLE.COM LL.C

asianajaja, varatuomari Porvoo

Nokia Oyj:n lehdistotiedotteet 11.2.2011 ja 21.4.2011



TO THE DISTRICT COURT OF ESPOO

2" Department

L MATTER

Judicial assistance to a foreign court (case number H 11/16979)

II. PARTIES

Parties giving the statement

1) Barnes & Noble Inc.!
2) barnesandnoble.com LLC
(jointly “Barnes & Noble”)

Counsel and procedural address of the parties giving the statement

Attorney-at-Law Patrik Lindfors
Lindfors & Co Attorneys at Law Ltd.
Kluuvikatu 3, 00100 Helsinki

Phone: 020 762 2510

Fax: 020 762 2519

E-mail: patrik.lindfors@lindforsco.com

Applicant

Ministry of Justice / International Affairs
c¢/o Tuuli Kainulainen
PL 25, 00023 FINNISH GOVERNMENT

Party concerned

Nokia Corporation (“Nokia”)

Counsel and procedural address of the party concerned

Attorney-at-Law Petri Taivalkoski

LL.M. Aapo Saarikivi

Roschier, Attorneys Ltd.

Keskuskatu 7 A, 00100 Helsinki

Phone: 020 506 6237

Fax: 020 506 6100

E-mail: petri.taivalkoski@roschier.com, aapo.saarikivi@roschier.com

1 Barnes & Noble Inc. is a Fortune 500 company (Fortune 500 lists annually the 500 biggest companies in the United
States based on their revenue) and world’s biggest seller of books. Barnes & Noble is listed in the New York Stock
Exchange and its revenue in the year 2010 was approximately USD 5.8 billion. Source: Barnes & Noble Inc. website at
http://www .barnesandnobleinc.com.
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III. REQUEST FOR STATEMENT

1. The District Court of Espoo has on 11 January 2012 requested Barnes & Noble
to give a statement regarding Nokia’s Request for Stay of Proceedings.
2. The time limit for Barnes & Noble’s statement is 16 January 2012.
V. STATEMENT
3. Barnes & Noble objects to Nokia’s request to stay the proceedings concerning

the Request for Judicial Assistance dated 2 December 2011 in their entirety. The
Request for Judicial Assistance must not be suspended in any respect. Barnes &
Noble therefore respectfully requests that the District Court dismiss Nokia’s
Request for Stay of Proceedings on the grounds identified in more detail below.

IV.l Accepting the Request for Stay of Proceedings would cause loss of rights

4.

Nokia’s intention is to delay the processing of the Request for Judicial
Assistance by all means possible, in order to prevent the presentation of
evidence before the commencement of the main hearing before the International
Trade Commission (“ITC”) on 6 February 2012. Nokia has at first endeavored
to influence the Ministry of Justice? and when this failed, Nokia is now trying to
delay the hearing in the District Court.®> Nokia has now simultaneously
requested that the District Court wait for the ITC’s decision and that the ITC
wait for the District Court’s decision before making its decisions.

Nokia has been given notice of the Request for Judicial Assistance — albeit
erroneously — already on 21 December 2011. In addition, Nokia must have been
aware of the likelihood of the Request for Judicial Assistance long before
receiving notice of the Request for Judicial Assistance.* Had Nokia a genuine
need for suspension of the matter, it could have presented the said request to the
District Court already before Christmas.

The issue at hand now provides two possible options for proceeding:

L. to leave the Request for Judicial Assistance suspended in its entirety
(including the related preparations), which would mean that the
presentation of the evidence that the request concerns, could not be held
before the ITC’s main hearing commences, in which case Barnes &
Noble would probably suffer loss of rights; or

2 See Nokia’s enclosure 2, LL.M. Aapo Saarikivi’s e-mail to Tuuli Kainulainen, 23 December 2011.

. Barnes & Noble traverses Nokia’s allegation according to which the urgency of enforcement would be due to Barnes &
Noble’s actions. Firstly, the urgency of enforcement is not a ground for suspension. Secondly, the urgency of
enforcement is not due to Barnes & Noble but to the hearing in the ITC. The ITC has, in addition, accepted the Request
for Judicial Assistance even though it has been aware of the schedule and the urgency of the matter.

4 See Nokia’s request, p. 4, section 17: ”Barnes & Noble has in fact already once made a similar request for presenting
evidence to Nokia’s American subsidiary Nokia, Inc [...]". See Nokia’s enclosure 4, Nokia Inc’s advocate Susan Kim’s
e-mail to Barnes & Noble’s American advocate Stuart Gold on 3 November 2011 in which Nokia Inc’s advocate states
that to the extent Barnes & Noble is interested in the information in possession of the parent company Nokia they should
request the information from the parent company Nokia in accordance with the Hague Convention of 1970. Nokia Inc.
surely has informed the parent company Nokia on the matter.
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2, to rely on the ITC’s prior decision in force accepting the Request for
Judicial Assistance and to continue processing the Request for Judicial
Assistance (including the related preparations) in which case the
presentation of the evidence that the request concerns would be possible
before the ITC’s main hearing commences and neither of the parties
would suffer loss of rights.

The only correct option to proceed is the latter one. As Nokia itself states, it is
presumable that the ITC will give its verdict on Nokia’s so called Motion to
Quash within a short time after Barnes & Noble’s response has been given to
the ITC (Barnes & Noble has given its response to the ITC on 13 January 2012),
but this is not certain. It is also possible that the ITC will give its decision only
after several weeks.

If, against the understanding of Barnes & Noble, the ITC was to accept Nokia’s
Motion to Quashs, the preparations for the presentation of evidence that the
Request for Judicial Assistance concerns, could be interrupted and stopped. On
the other hand, it is to be noted that even if the presentation of evidence was
commenced before the ITC’s decision, it would not cause any loss of rights to
the parties since it would then be up to the ITC to decide whether and how the
evidence could be accepted in the ITC proceedings. However, this evaluation is
naturally for the ITC to make.

Nokia’s Motion to Quash to the ITC will most likely be dismissed. The District
Court should not therefore delay the execution of the Request for Judicial
Assistance. The starting point is that a Request for Judicial Assistance cannot be
disputed in the court that has transmitted the request, but in the court where the
evidence is to be presented. Nokia has not in its Motion to Quash relied on any
source of law according to which a similar motion has in some case been
accepted in the court that has transmitted the Request for Judicial Assistance.

IV.2 Accepting the Request for Stay of Proceedings would be contrary to the
purpose of the Hague Convention®

10.

11.

In the evaluation of the Request for Stay of Proceedings, it is to be noted that
since the Request for Judicial Assistance is in accordance with the Hague
Convention, the acceptance of the Request for Stay of Proceedings would
clearly be contrary to the purpose of the Convention.

The Hague Convention presupposes that the Central Authorities of the
transmitting and receiving Contracting States dismiss such requests that do not
belong to the scope of the Convention or comply with the Convention’s formal
requirements.7 In this case the ITC or Finland’s Central Authority (the Ministry
of Justice) has not — despite Nokia’s objections — dismissed the Request for

® Nokia’s Motion to Quash to the ITC includes numerous inaccuracies and it is, according to Barnes & Noble, clearly
unfounded. First of all, it is not possible to quash an already made Request for Judicial Assistance in the ITC on the
grounds presented by Nokia. In addition, Nokia’s Motion to Quash gives misleading information according to which the
witnesses had been given notice of the Request for Judicial Assistance erroneously when in fact no giving of notice had
been made at that time. In addition to this, Nokia’s Motion to Quash presents incorrect views on Finland’s reservation
under Article 23 of the Hague Convention of 1970. See in this regard Nokia’s enclosure 1, Nokia’s Motion to Quash, p.

12 and 14.

6 Hague Convention of 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters.

7 See Article 5 of the Hague Convention and Prosessioikeus, Lappalainen Et. al., Helsinki 2007, p. 1298-1299.
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13,

14.

Judicial Assistance, hence the request has been in the scope of the Convention
and it also complies with the formal requirements of the Convention ®

Article 12 of the Hague Convention states that the execution of a Request for
Judicial Assistance may be refused only for the reasons set out in that Article.
Such grounds are not at hand. Article 9 of the Convention states that a Request
for Judicial Assistance “shall be executed expeditiously”. Therefore, accepting
the Request for Stay of Proceedings would clearly go against the purpose of the
Hague Convention and the threshold for acceptance of the request should in any
case be set extremely high.

The fact is that the ITC has accepted the Request for Judicial Assistance and the
Request is still in force. This is why the Finnish Authority must proceed in the
matter in accordance with the Hague Convention, i.e. expeditiously. Suspending
the Request for Judicial Assistance would clearly go against the purpose of the
Hague Convention.

Nokia’s endeavor to have both the ITC and the District Court simultaneously to
investigate the validity of the Request for Judicial Assistance is an example of
inappropriate “forum shopping”, which is against the purpose of the Hague
Convention. Nokia has in its request addressed to the ITC requested the ITC to
investigate mainly whether the Request for Judicial Assistance complies with
the Finnish procedure acts and Finland’s reservation to the Hague Convention.
This evaluation is, however, to be done by the Finnish Ministry of Justice and
the District Court.

IV.3 Regarding some of Nokia’s assertions

15.

In addition, Barnes & Noble finds it appropriate to respond to some of the
assertions made by Nokia:

Nokia’s assertion: “Nokia is not a party to the proceedings in question and
Microsoft 5% claim, as far as Nokia is aware, has no connections to Nokia or to
Finland.”

Response: The issue is not relevant under the Hague Convention. It is evident
that also others than the parties to the proceedings can be — and usually are —
requested to present documents and that other persons than the parties can be
heard as witnesses under the Convention in question. It is also noteworthy that
Nokia does not in its request mention a word about the fact that Microsoft is one
of its most important key partners — if not the most important one (Barnes &
Noble’s enclosure 1, Nokia’s press releases of 11 February 2011 and 21 April
2011).

g Let it be stated that the restricted reservation made by Finland under Article 23 of the Hague Convention cannot even in
theory apply to the matter at hand. In accordance with the reservation Finland will not accept such Requests for Judicial
Assistance that are aimed at executing “pre-trial discovery of documents” procedure, as known in Common Law
jurisdictions to the extent that the Request includes obligating someone 1) to declare documents that are or have been in
his possession or 2) to present other documents than those explicitly stated in the Request. In this case Nokia has not been
requested to declare documents that are in its possession and the Request specifically identifies the documents that are

requested be presented.

® Microsoft Corporation.
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18.

19.

20.

21.

22.

23.

24.

25,

Nokia’s assertion: “Barnes & Noble has also not sought to prove it likely that
the information possessed by the nominated witnesses or the requested
documents could have relevance in the context of Microsoft’s patent claims.”

Response: The issue is not relevant under the Hague Convention. The relevance
of the witnesses’ information and the documents requested to be presented has
already been assessed by the ITC. It is also noteworthy that Nokia refers only to
the witnesses” possible information even though the Request for Stay of
Proceedings has only been made by the company and not the witnesses — at
least directly.

Nokia’s assertion: “[...]Barnes & Noble's request for judicial assistance is a
classic ‘fishing expedition’ into Nokia's licensing and business strategy and to
classified business information fundamental for Nokia's operations. Executing it
is prone to cause considerable harm, inconvenience and costs to Nokia and its
executives.”

Response: Barnes & Noble’s request is not a “fishing expedition”. These kinds
of “fishing expeditions” are not allowed in the United States. Therefore, since
the ITC has accepted the Request for Judicial Assistance the ITC has not
considered the request to be a “fishing expedition”. All of the information
requested by Barnes & Noble is relevant so that it can defend itself against
Nokia’s key partner Microsoft’s groundless assertions. It is also clear that any
kind of presentation of evidence to a court always causes someone
inconvenience and costs. This naturally cannot prevent the presentation of
evidence, let alone justify the suspension of the Request of Judicial Assistance.

Nokia’s assertion: “The request is unitemized and clearly made with the
intention to acquire information from Nokia that is protected by regulations
concerning business secrels.”

Response: The request is not unitemized. The ITC and the Finnish Central
Authority have both accepted the request. Nokia will have an opportunity to
make assertions regarding the confidential nature of business secrets when
Nokia submits its statement on the presentation of documents. After this Barnes
& Noble may comment on the assertions and the District Court will rule on
them. Nokia’s reference to business secrets does not prevent the presentation of
evidence, and it especially cannot have any particular relevance to the making
of the decision to suspend the matter. Further, all evidence presented by Nokia
would be subject to a strict confidentiality order given in the ITC process. Both
Barnes & Noble and Microsoft Corporation have disclosed highly confidential
documents to each other on the basis of the said confidentiality order. The
assertion regarding business secrets is odd as a whole, since, for example,
Nokia’s American subsidiary Nokia Inc. has not referred to business secrets
with a word during the previous phases in the matter.

Nokia’s assertion: “The request for judicial assistance has also been sent to the
Ministry of Justice of Finland ex parte without giving Nokia an opportunity to
be heard.”

Response: Nokia has not referred to any ITC rule or American case law
precedent that would confirm that a foreign non-party, i.e. Nokia, should have

10 gee e.g. Nokia’s enclosure 4, Nokia Inc.’s request for restriction/revocation to the ITC, dated 4 November 2011.
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26.

27,

28.

29.

30.

31.

32,

33.

been reserved an opportunity to be heard before the Request for Judicial
Assistance could have been transmitted to Finland. According to the ITC rules it
was not necessary to hear Nokia before transmitting the Request for Judicial
Assistance to Finland. In addition, Nokia has been aware of Barnes & Noble’s
intention to request information from it.

Nokia’s assertion: “If the subpoena were to be enforced before the ITC has had
an opportunity to rule on Nokia's justified objections, this would lead to a
serious violation of Nokia’s legal protection and also to a violation of due
process, a fundamental principle of our legal system (Section 21(2) of the
Constitution).”

Response: Barnes & Noble refers to chapter IV.1 and states that Nokia’s
objections are not justified but incorrect and misleading. ITC has already once
accepted the Request for Judicial Assistance, and therefore the ITC has already
once ruled on the same matters. The District Court has in addition reserved
Nokia an opportunity to be heard and state its opinion on the disclosure of
documents. The principle of hearing both sides has been complied with at least
in Finland.

Nokia’s assertion: “If the request were to be enforced, this would lead to
Barnes & Noble achieving a better result by utilizing international instruments
than what it could have achieved in a purely domestic proceeding.”

Response: Nokia’s assertion is erroneous. Barnes & Noble will not achieve
better results with the Request for Judicial Assistance than what it would have
achieved in a purely domestic process. In any case, the issue has no relevance
under the Hague Convention. It should also be noted that the ITC has
transmitted and the Finnish Central Authority has not refused the Request for
Judicial Assistance. The evaluation of relevance of the evidence presented under
the Request for Judicial Assistance is to be done by the ITC alone. It is also
generally acknowledged that the Hague Convention may in certain cases lead to
unequal situations in domestic and international procedures but this has been
considered to be part of the mechanism of the Convention.

Nokia’s assertion: “Barnes & Noble’s request for judicial assistance calls for
the testimony of persons who according to rules applicable to the ITC
procedure and US case law cannot be called to testify unless special conditions
are met.”

Response: These requirements are fulfilled. The ITC has already decided when
approving the Request for Judicial Assistance that hearing of these witnesses is
acceptable. In addition, all of the nominated witnesses have fresh first-hand
information on the issues that bear relevance for Barnes & Noble’s defense.

Nokia’s assertion: “Barnes & Noble has neither been in contact with Nokia nor
otherwise sought to obtain the information with less drastic means.”

Response: The assertion is distortive. As can be read from Nokia’s Request,
Barnes & Noble has — in accordance with the guidance of the ITC judge hearing
the case — been in contact, firstly, with Nokia Inc. and sought to gain access to
the needed information this way. Nokia Inc. has nevertheless stated that to the
extent the information is in the possession of the parent company Nokia, access



to such information should be sought in accordance with procedure in the
Hague Convention."" In addition, Barnes & Noble sought the information from
Microsoft Corporation (Barnes & Noble went through over one million pages of
documents and examined 15 witnesses), but Microsoft Corporation was not able
to present all the evidence, which is relevant for the defence of Barnes & Noble.

IV.4 Hearing of Mary T. McDowell

34.

Nokia has in its Motion to Quash addressed to the ITC stated that Mary T.
McDowell no longer resides in Finland. If this is the case and if Mary T.
McDowell does not currently reside or regularly visit Finland in business
Barnes & Noble renounces its request to hear this person. Barnes & Noble
requests Nokia to confirm that Mary T. McDowell no longer resides or regularly
visits Finland in business.

V. IN CONCLUSION

35.

36.

37.

38.

Nokia’s Request for Stay of Proceedings is fundamentally based on Nokia’s
view that the ITC will accept Nokia’s Motion to Quash and therefore revoke the
Request for Judicial Assistance.

Barnes & Noble emphasizes that the ITC approved and transmitted the Request
for Judicial Assistance to the Ministry of Justice of Finland in order to receive
judicial assistance from Finland. It is not for the Finnish authorities to assess the
chances of success of Nokia’s Motion to Quash in the ITC or question the ITC’s
decision, but to comply with the Request for Judicial Assistance in accordance
with Finnish law and ,as stated in Article 9 of the Hague Convention,
expeditiously. Suspending the Request would go against the purpose of the
Hague Convention.

Nokia’s Request for Stay of Proceedings should therefore be dismissed.

The enforcement of the Request for Judicial Assistance and relating
preparations are to be continued in every respect. Nokia must therefore submit
on the presenting of documents in accordance with the original schedule and the
presentation of evidence is to be held according to the original schedule during
weeks 4 or 5.

VI DATE AND SIGNATURE

In Helsinki, on

16 January 2012

BARNES & NOBLE INC. BARNESANDNOBLE.COM LLC

Drafted by:

Patrik Lindfors

" See Nokia’s enclosure 4, Nokia Inc.’s advocate Susan Kim’s e-mail to Barnes & Noble’s American advocate Stuart
gold, dated 3 November 2011.
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Attorne-at-Law, Porvoo
ENCLOSURE

Nokia Oyj’s press releases, dated 11 February 2011 and 21 April 2011
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United States International Trade Commission
Investigation No. 337-TA-769

In the Matter of Certain Handheld Electronic Computing Devices, Related Software, and

Components Thereof

CERTIFICATE OF SERVICE

The undersigned certifies that, on January 17, 2012 he caused the foregoing MOTION FOR LEAVE
TO FILE REPLY IN SUPPORT OF MOTION TO QUASH BARNES & NOBLE, INC.
AND BARNESANDNOBLE.COM’S LETTER OF REQUEST TO THIRD PARTY
NOKIA CORPORATION AND REQUEST TO NOTIFY THE CENTRAL AUTHORITY
OF FINLAND OF THE FILING OF THE MOTION TO QUASH to be served upon the

following parties as indicated below:

The Honorable James R. Holbein
Secretary

U.S. International Trade Commission
500 E Street S.W., Room 112
Washington, D.C. 20436

X Via Electronic Filing

X] Via Hand Delivery (Two Copies by noon on the
following day)

Hon. Theodore R. Essex
Administrative Law Judge

U.S. International Trade Commission
500 E Street, S.W., Room 317
Washington, DC 20436

X Via Hand Delivery (Two Copies)
X Via Electronic Service

tamara.foley@usitc.gov

Jeffrey Hsu

Office of Unfair Import Investigations
U.S. International Trade Commission
500 E Street, S.W.

Washington, DC 20436

X Via Hand Delivery

[] Via First Class Mail

[] Via Overnight Delivery
X Via Electronic Service
jeffrey.hsu@usitc.gov

Counsel for Complainant Microsoft Corporation:

V. James Adduci

Adduci, Mastriani & Schaumberg LLP
1200 Seventeenth Street, NT 5™ Floor
Washington, DC 20036

X Via Hand Delivery
[] Via First Class Mail
[] Via Overnight Delivery

X Via Electronic Service
MSFT-2@adduci.com, MSFT-
L14External@woodcock.com,
MSTF_BN@orrick.com

Counsel for Respondents Barnes & Noble, Inc. and
barnesandnoble.com LLC:

Marcia H. Sundeen, Esq.
Kenyon & Kenyon LLP
1500 K Street, NW
Washington, DC 20005

X Via Hand Delivery
[] Via First Class Mail
[] Via Overnight Delivery

X Via Electronic Service
msundeen@kenyon.com




Counsel for Respondents Hon Hai Precision Industry
Co., Ltd., Foxconn Electronics, Inc., Foxconn
International Holdings Ltd., and Foxconn Precision
Components (Shenzhen) Co., Ltd.

Edward M. Lebow

Haynes and Boone LLP
1615 L Street, NW Suite 800
Washington, DC 20036

X Via Hand Delivery
[] Via First Class Mail
[] Via Overnight Delivery

X Via Electronic Service
HonHai769@haynesboone.com

Counsel for Respondent Inventec Corporation [] Via Hand Delivery
Richard L. DeLucia [] Via First Class Mail
Kenyon & Kenyon LLP X] Via Overnight Delivery
One Broadway X Via Electronic Service

New York, NY 10004

337-769Kenyon@kenyon.com

Dated: January 17,2012

Justin C. Enck

International Trade Paralegal Assistant
KING & SPALDING LLP

1700 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Tel: (202) 737-0500




