
UNITED STATES INTERNATIONAL TRADE COMMISSION 
WASHINGTON, DC 

Before the Honorable Theodore R. Essex 
Administrative Judge 

In the Matter of 

CERTAIN HANDHELD ELECTRONIC 
COMPUTING DEVICES, 
RELATED SOFTWARE, AND 
COMPONENTS THEREOF 

Investigation No. 337-TA-769 

COMPLAINANT MICROSOFT CORPORATION'S MOTION TO CERTIFY TO THE 
COMMISSION A REQUEST FOR JUDICIAL ENFORCEMENT OF SUBPOENAS 

DUCES TECUM AND AD TESTIFICANDUM ISSUED TO GOOGLE INC. 
AND REOUEST FOR SHORTENED TIME TO RESPOND 

Pursuant to Commission Rule of Procedure 210.32(g) and Ground Rule 4.6.2, 

Complainant Microsoft Corporation respectfully moves for the Administrative Law Judge to 

certify a request to the Commission for enforcement of the subpoenas duces tecum and ad 

testificandum issued to non-party Google Inc. ("Google") on October 4, 20 II. Google has 

refused to comply with Request for Production Nos. 4-6, IS, and 16 of the subpoenas 

("Requests"), which seek critical evidence not covered by the other Requests in the subpoenas. 

Google should be ordered to search for and produce non-privileged documents responsive to the 

Requests no later than November 25, 2011; to identify an appropriate witness to testify on the 

corresponding deposition topics no later than November 30, 2011; and to offer deposition dates 

for its witness before December 14, 2011. Google also should be ordered to produce documents 

current to the date of its responses, October 19, 2011, with supplementation as necessary. 

Microsoft requests a shortened period of time to respond to this motion for certification, to five 

days rather than ten, to provide further time for the Commission to seek judicial enforcement. 



Pursuant to Ground Rule 3.2, Microsoft certifies that Microsoft and Google have made 

reasonable, good faith efforts to resolve this matter. At the time of filing this Motion, Microsoft 

and Google had not reached an agreement regarding production of information and documents 

responsive to Requests 4-6, 15, or 16, nor had an agreement been reached regarding witness 

identifications and deposition dates as to the corresponding deposition topics. Microsoft and 

Google also have not reached agreement as to the cutoff date for Google's production. 

Accordingly, for the reasons set forth in the accompanying Memorandum, Microsoft 

respectfully requests that the Administrative Law Judge certify this Motion to the Commission 

for enforcement of the subpoenas, pursuant to Commission Rule 210.32(g) and Ground Rule 

4.6.2. Additionally, because of the quickly approaching deadlines for summary determination 

motions and for completion of fact discovery, Complainants respectfully request that Google's 

response to this motion be due no later than November 15, 2011. To facilitate Google's 

response, an electronic copy of this Motion and the attached exhibits have been transmitted to 

counsel for Google via electronic mail. 

Dated: November 9,2011 Respectfully submitted, 

V. James AdducI 
Andrew Pratt 
Jonathan J. Engler 
David H. Hollander 
Rowan E. Morris 
ADDUCI, MASTRIANI & SCHAUMBER, LLP 
1200 Seventeenth Street, NW, Fifth Floor 
Washington, D.C. 20036 
Telephone: (202) 467-6300 
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Dale M. Heist 
Daniel J. Goettle 
Aleksander J. Goranin 
WOODCOCK WASHBURN LLP 
2929 Arch Street 
Philadelphia, PA 19104 
Telephone: (215) 568-3100 

Brian R. Nester 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, D.C. 20005 
Telephone: (202) 736-8000 

Robert A. Rosenfeld 
ORRICK, HERRINGTON & SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA 94105 
Telephone: (415) 773-5700 

John A. Jurata, Jr. 
Richard A. Rinkema 
ORRICK, HERRINGTON & SUTCLIFFE LLP 
1152 15th Street, N.W. 
Washington, D.C. 20005 
Telephone: (202) 339-8400 

Attorneys/or Complainant Microsoft Corporation 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
WASHINGTON, D.C. 

Before the Honorable Theodore R. Essex 
Administrative Law Judge 

In the Matter of 

CERTAIN HANDHELD ELECTRONIC 
COMPUTING DEVICES, RELATED 
SOFTWARE, AND COMPONENTS 
THEREOF 

Investigation No. 337-TA-769 

MEMORANDUM IN SUPPORT OF COMPLAINANT MICROSOFT CORPORATION'S 
MOTION TO CERTIFY TO THE COMMISSION A REQUEST FOR JUDICIAL 
ENFORCEMENT OF SUBPOENAS DUCES TECUM AND AD TESTIFICANDUM 

ISSUED TO GOOGLE INC. AND REOUEST FOR SHORTENED TIME TO RESPOND 

Pursuant to Ground Rule 3.1 (Order No.2), Complainant Microsoft Corporation 

("Microsoft") respectfully submits this Memorandum in support of its Motion to Certify to the 

Commission a Request for Judicial Enforcement of Its Subpoenas Duces Tecum and Ad 

Testificandum Issued to Google Inc. ("Google") and Request for Shortened Time to Respond, by 

requiring Google to search for and produce documents responsive to Request for Production 

Nos. 4-6, 15, and 16 ("Requests") of the subpoena duces tecum (Ex. A) and the corresponding 

deposition topics listed in the subpoena ad testificandum (Ex.A), and to produce documents 

current to the date of Google's responses and objections to the subpoenas. 

Google refuses to search for documents responsive to Requests 4-6, 15, or 16, or to 

produce a witness to testify regarding deposition topics 4-6, 15, or 16. These Requests relate to 

whether, as required by Federal Circuit precedent, Respondents Barnes & Noble, Inc. and 

barnesandnoble.com, LLC (collectively "Barnes & Noble") can meet their burden of 

demonstrating that Microsoft's alleged patent misuse has had an anticompetitive effect in a 



relevant market. As the distributor of the Android mobile operating system and leader of the 

Android Open Source Project, Google can be expected to possess evidence regarding the 

purported impact of any alleged conduct on Android's distribution, as well as Android's position 

over time compared to other mobile operating systems and desktop PC operating systems. 

Google also has refused to produce any documents generated after October 5, 20 II, the 

date the subpoenas were served on Google. This refusal ignores the subpoena duces tecum's 

instructions and will exclude critical evidence that has been generated after the date of the 

subpoena's service. For example, Larry Page, Google's chief executive officer, reportedly was 

asked by an analyst in a quarterly earnings call on October 13,2011, about the patent litigation 

against Android that Barnes & Noble claims has an anticompetitive effect. Mr. Page responded, 

"[w]e're seeing no signs that that's effective ... If anything, our position is getting stronger." 

(See Ex. B, Jay Greene, Google's Page Says Android Attacks Have No Impact, CNET NEWS 

(Oct. 13, 2011), available at http://news.cnet.coml8301-1023_3-20120137-93/googles-page-

says-android-attacks-have-no-impactl (last visited Nov. 7, 2011) (emphasis added». 

Google's refusals deprive Microsoft of critical information necessary to fully defend 

against Barnes & Noble's baseless misuse claims, and prevent the Administrative Law Judge and 

the Commission from reviewing a full and complete record of the relevant facts. Accordingly, 

Microsoft seeks to enforce the subpoenas under ITC Rule 210.32 and Ground Rule 4.6.2. 

Microsoft also requests a shortened period of time to respond to this motion for certification, to 

five days rather than ten. Such a shortened time is necessary so that the Commission may obtain 

judicial enforcement in advance of the deadline for summary determination motions and the 

December 14, 2011, misuse discovery deadline. 
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I. FACTUAL BACKGROUND 

The Administrative Law Judge issued the subpoenas on October 4, 2011, ordering that 

Google move to quash or produce documents by ten days after service (which occurred the next 

day). (See Ex. A.) Requests 4-6, 15, and 16 of the subpoenas seek information regarding 

whether the alleged conduct has had any anticompetitive effect in a purported relevant market. 

(Id. at 8-10 and 6-8, respectively, of the subpoenas duces tecum and ad testificandum.) These 

Requests seek different information than the other requests in the subpoenas, as to which Google 

is producing documents. The outstanding Requests are as follows (with strikethrough and 

underline indicating subsequent agreed edits): 

• REOUEST FOR PRODUCTION NO.4: All documents reflecting or relating to 
business evaluations, assessments, strategy discussions, or analyses of the actual or 
potential impact, on Android distribution, of patents held by Microsoft, Appie Ine., 
Gmcio Cefj'l., eF any ether entity. 

• REOUEST FOR PRODUCTION NO.5: All documents reflecting or relating to 
business evaluations, assessments, strategy discussions, or analyses of the impact on 
Android distribution of actual, potential, or threatened patent infringement lawsuits by 
Microsoft related to Android. 

• REOUEST FOR PRODUCTION NO.6: All documents reflecting or relating to 
business evaluations, assessments, strategy discussions, or analyses of the impact on 
Android distribution of public claims by Microsoft or Microsoft executives or employees 
that Android infringes Microsoft patents. 

• REOUEST FOR PRODUCTION NO. 15: All documents reflecting or relating to 
business evaluations, assessments, strategy discussions, or analyses of Android's 
capability (current or projected) as a personal computer operating system. 

• REOUEST FOR PRODUCTION NO. 16: All documents reflecting or relating to 
business evaluations, assessments, strategy discussions, or analyses of competing mobile 
operating systems from Microsoft. 

Microsoft agreed to several extensions of time and limitations on the Requests at issue in 

order to lessen any purported burden on Google, and repeatedly offered to consider any specific 

limitations Google might suggest if its searches turned up an unreasonable number of 
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purportedly privileged documents. (See Exs. C through K.) Nevertheless, on November 3 

Google info=ed Microsoft that it would not search for documents responsive to the outstanding 

Requests, and for the first time indicated that it would not produce any documents generated 

after the October 5 date of Microsoft's subpoenas. (See Ex. L.) 

II. APPLICABLE STANDARDS 

"[TJhe scope of discovery in section 337 investigations is broad." Certain Optical Disk 

Controller Chips and Chipsets and Products Containing Same, Including DVD Players and PC 

Optical Storage Devices, Inv. No. 337-TA-506, Order No. 32, 2004 WL 3383517, at 2 (Dec. 22, 

2004). Parties may obtain discovery regarding any matters relevant to the claims or defense of 

any party in the investigation. 19 C.F.R. § 210.27(b). Discoverable matter includes relevant 

material and any information reasonably calculated to lead to the discovery of admissible 

evidence. Id.; see also Certain Authentication Systems, Including Software and Handheld 

Electronic Devices, Inv. No. 337-TA-697, Order No.8, 2010 WL 1553763 (Apr. 15, 2010). 

Non-party witnesses are subject to the same scope of discovery as a party. Certain Encapsulated 

Integrated Circuit Devices and Products Containing Same, Inv. No. 337-TA-50l, Order No. 29, 

2004 WL 873598 (Apr. 13, 2004). Indeed, "[tJhe law favors liberal discovery, including 

discovery of third parties, to facilitate the fact-finding function of the Commission in Section 337 

Investigations." Certain Hardware Logic Emulations Systems, Inv. No. 337-TA-383, Order No. 

42,1996 WL 965375, at 9 (Sept. 6,1996). 

Due to the rapid pace of Commission investigations, timely production of requested 

information is paramount. Certain Diltiazem Hydrochloride and Diltiazem Preparations, Inv. 

No. 337-TA-349, Order No. 18, 1993 WL 852742 (Aug. 17, 1993). The Commission has 

admonished against delay tactics, and compelled production of outstanding materials as a result. 
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See Certain Automotive Fuel Caps and Radiator Caps and Related Packaging and Promotional 

Materials, Inv. No. 337-TA-319, Order No. 24,1991 WL 788600 (Feb. 21,1991). 

III. ARGUMENT AND AUTHORITIES 

A. The Subpoenaed Information and Documents are 
Relevant to Barnes & Noble's Patent Misuse Claims 

As the Federal Circuit has repeatedly affirmed, the "key inquiry" for patent misuse is 

whether the patentee "has impermissibly broadened the physical or temporal scope of the patent 

grant and has done so in a manner that has anticompetitive effects." Princo Corp. v. Int'l Trade 

Comm'n, 616 FJd 1318, 1328 (Fed. Cir. 2010) (en bane) (emphasis added); see also id. at 1334 

("Princo urges us to overrule the line of authority in this court holding that patent misuse requires 

a showing that the patentee's conduct had anti competitive effects. We decline to do so."). The 

parties do not dispute that Barnes & Noble must demonstrate anticompetitive effects in a relevant 

market. See Response of Barnes & Noble to Microsoft Corp.'s Motion to Strike, Docket No. 

769-002 (Doc. ID 452733), at 9 ("The 'key inquiry' for a patent misuse defense is whether 'the 

patentee has impermissibly broadened the physical or temporal scope of the patent grant with 

anti competitive effect"'), quoting B. Braun Med., Inc., v. Abbott Labs., Inc., 124 F.3d 1419, 1426 

(Fed. Cir. 1997); see also Staffs Response to Microsoft Corp.'s Motion to Strike, Docket No. 

769-001 (Doc. ID 452780), at 6 ("B&N must show ... that there is an anticompetitive effect in a 

relevant market."), citing Princo, 616 FJd at 1331. 

Attempting to meet its burden, Barnes & Noble claims that Microsoft's alleged conduct 

"Iimit[ s 1 competition for devices ... that employ the Android Operating System." Response of 

Barnes & Noble to the Amended Verified Complaint of Microsoft Corporation ("B&N Resp. to 

Comp!.") at 40. Barnes & Noble alleges that "Microsoft's activities have a significant, wide-

felt, and highly detrimental anticompetitive effect and restrain competition in the market for 
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mobile operating systems by suppressing the use and development of open source mobile 

operating systems, including the Android Operating System." Id at 49. According to Barnes 

& Noble's baseless allegations, "Microsoft is attempting to minimize, or eliminate competition, 

for devices . . . that employ the Android Operating System and other open source operating 

systems, that pose a threat to Microsoft's monopoly in the PC operating system market." Id at 

56. Lastly, Barnes & Noble alleges that Microsoft "has market power with respect to mobile 

operating systems" Id. at 54. 

Google is the leader of the Android Open Source Project, which develops, licenses, and 

distributes Android to Barnes & Noble and other device manufacturers. (See Ex. N, "Welcome 

to Android," Android Open Source Project Website, http://source.android.com/(last visited Nov. 

7, 2011) ("Android is an open-source software stack for mobile devices, and a corresponding 

open-source project led by Google. ")). Google therefore can be expected to have evaluated 

whether, as Barnes & Noble claims, Microsoft's alleged conduct has had any business effect on 

Android distribution. Statements from leading Google executives indicate that Google indeed 

generates such business evaluations. For example, as noted above, Larry Page, Google's chief 

executive officer, recently stated that "[w]e're seeing no signs that [patent litigation against 

Android is] effective ... If anything, our position is getting stronger." (Ex. B) (emphasis 

added). 

Google also can be expected to possess evidence relating to whether, as claimed by 

Barnes & Noble, Android somehow "pose[ s] a threat to Microsoft's monopoly in the PC 

operating system market." B&N Resp. to Compl. at 54. Android's purported developer, Andy 

Rubin, now is Google's Senior Vice President of Mobile and is in charge of Android 

development. Mr. Rubin and other senior Google executives will possess evidence relating to 
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Android's position relative to other mobile operating systems from Microsoft and whether 

Google somehow intends Android to compete with PC operating systems. 

Evidence demonstrating a lack of anticompetitive effect on Android would dispose of 

Barnes & Noble's patent misuse defense. See Princo, 616 F.3d at 1334 ("[t]o sustain a misuse 

defense . . . a factual determination must reveal that the overall effect of the license tends to 

restrain competition unlawfully in an appropriately defined relevant market"). Accordingly, 

Requests 4-6, 15, and 16 of Microsoft's subpoenas duces tecum and ad testificandum to Google 

are narrowly targeted at obtaining Google's business evaluations of the purported impact of the 

alleged conduct on Android distribution, as well as its analysis of purportedly relevant markets. 

Yet despite their clear relevance in light of Barnes & Noble's claims and established case law, 

Google refuses to produce any documents relating to its own assessment of whether the alleged 

conduct has had any effect on the Android operating system that Google distributes.! Google's 

refusal continues despite Microsoft's repeated good-faith efforts to reach reasonable 

compromises intended to lessen any purported burden on Google as a non-party to this 

Investigation. Given the importance of this evidence to Microsoft's ability to defend against 

Barnes & Noble's claims and the ALI's factfinding mission, the motion to enforce the subpoenas 

should be certified to the Commission and judicial enforcement should be obtained.2 

! As of filing this Motion, Microsoft had not yet received Google's first production of 
documents, which was sent by overnight mail on Nov. 8,2011, and is assumed to be responsive 
only to Requests 1-3,7-12, and 17, i.e., the requests which are not at issue. 

2 Moreover, upon information and belief, Google has provided assistance to Barnes & 
Noble in defending against Microsoft's Complaint. If that is the case, Google cannot help 
develop Barnes & Noble's patent misuse claims behind the scenes, and then refuse to produce 
documents related to those claims in this Investigation. 
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B. Google Also Must Comply With the 
Subpoena Duces Tecum's Time Instruction 

The subpoena duces tecum instructed that "[t]he information sought is to be current to the 

date of Google's response. However, all requests for production are of a continuing nature and 

supplemental responses are in accordance with Commission Rule 21 0.27( c)." (See Ex. A, 

subpoena duces tecum at 7.) Nevertheless, Google informed Microsoft on November 3, five 

days prior to the deadline for production of documents and nearly one month after the subpoenas 

were served, that it would not produce documents "produced after the date that Microsoft's 

subpoena was served." (See Ex. L.) 

There is no basis for Google to refuse to comply with the subpoena's instructions as to 

time. During the period since the subpoenas were served, it has become apparent from Google's 

public pronouncements described above that it continues to generate internal business 

evaluations of the alleged conduct's purported impact on Android distribution. 

Microsoft therefore seeks an order compelling Google to produce documents current to 

the date of Google's response to the subpoenas-October 19, 20ll-with supplementary 

responses as necessary to comply with Commission Rule 2l0.27(c) should it become apparent 

that Google generated critical and relevant information after that date. Such a requirement 

imposes no undue burden on Google and places it in the same position with respect to production 

as any other party or third party in this Investigation. Conversely, the only purpose that can be 

served by limiting Google's response to the October 5 date of service is to avoid producing 

evidence that, on its face, may prove damaging to Barnes & Noble's misuse defense by 

undercutting any argument that Android has suffered anti competitive harm. 
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C. Google Cannot Avoid Its Responsibility to Search For 
and Produce Documents By Claiming Privilege Concerns 

As detailed above, the Requests at issue in this motion seek "business evaluations, 

assessments, strategy discussions, or analyses" relating to anticompetitive effects and the 

purported relevant markets. Like any other third party responding to discovery requests, Google 

is under an obligation to search for responsive documents, and create a privilege log describing 

documents it discovers and withbolds as privileged or work product protected. Google is a large 

and sophisticated corporation that is well experienced at responding to discovery and fully 

capable of generating the requisite log in response to Microsoft's document requests. 

In keeping with its efforts to reach reasonable, good-faith compromises with Google, 

however, Microsoft suggested to Google that it limit its search to the files of only nine business 

custodians, including Mr. Page; Andy Rubin (Google's Senior Vice President of Mobile and 

executive in charge of Android development, and purported developer of the Android operating 

system); and an investor relations custodian to be designated by Google, in order to obtain 

evidence regarding tbe basis for statements to analysts regarding the purported business effect of 

patent litigation against Android. 3 (See Ex. K.) 

Given these custodians' roles, the burden on Google of logging any privileged documents 

is significantly lessened.4 Nevertheless, Microsoft repeatedly has confirmed to Google that it 

3 The remaining six custodians included Eric Schmidt, Google's chairman and former 
CEO; Sergei Brin, Google's other co-founder; and the four custodians Google agreed to search 
with respect to Requests 1-3 and 7-12. (See Ex. K.) 

4 Microsoft's Requests are targeted at business "evaluations, assessments, strategy 
discussions, or analyses." Such business documents are unlikely to constitute attorney-client 
communications or attorney work product, even where an attorney may be included on a 
particular communication. See Us. v. Walker, 243 Fed. App'x 621, 623 (7th Cir. 2007) 
(,,[P]utting otherwise non-privileged business records ... in the hands of an attorney ... does not 
render tbe documents privileged or work product."); Solis v. Food Employers Labor Relations 
Ass'n, 644 F.3d 221, 232 (4th Cir. 2011) ("[M]aterials prepared in the ordinary course of 
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would be willing to engage in further meet and confer in the unlikely event that Google's 

searches generate an unreasonably large number of purportedly privileged documents. Google's 

refusal to even search for responsive documents suggests that its claims of excessive privilege 

issues are aimed at delaying and avoiding production of documents that lie at the core of the 

patent misuse issues in this Investigation. 

IV. CONCLUSION 

For the reasons stated above, Google should be ordered to substantially complete its 

production of documents responsive to Requests 4, 5, 6, 15, and 16 no later than November 25, 

2011, to identify an appropriate witness to testify on the corresponding deposition topics no later 

than November 30, 2011, and to offer deposition dates for its witness before the December 14, 

2011 fact discovery cutoff. Accordingly, Microsoft respectfully requests that the Administrative 

Law Judge grant its Motion to Certify to the Commission a Request for Judicial Enforcement of 

Its Subpoenas Duces Tecum and Ad Testificandum Issued to Google Inc. and Request for 

Shortened Time to Respond. 

Dated: November 9, 2011 Respectfully submitted, 

Andrew Pratt 
Jonathan J. Engler 
David H. Hollander 
Rowan E. Morris 
ADDUCI, MASTRIANI & SCHAUMBER, LLP 
1200 Seventeenth Street, NW, Fifth Floor 
Washington, D.C. 20036 
Telephone: (202) 467-6300 

business or pursuant to regulatory requirements or for other non-litigation purposes do not 
constitute documents prepared in anticipation of litigation protected by work product 
privilege. "). 
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WOODCOCK WASHBURN LLP 
2929 Arch Street 
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Telephone: (215) 568-3100 

Brian R. Nester 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, D.C. 20005 
Telephone: (202) 736-8000 

Robert A. Rosenfeld 
ORRICK, HERRINGTON & SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA 94105 
Telephone: (415) 773-5700 

John A. Jurata, Jr. 
Richard A. Rinkema 
ORRICK, HERRINGTON & SUTCLIFFE LLP 
1152 15th Street, N.W. 
Washington, D.C. 20005 
Telephone: (202) 339-8400 

Attorneys for Complainant Microsoft Corporation 

11 



Exhibit A







































































































































































Exhibit B



CNET News

!""#$%&' ()#% ')*' +,-."/-
)00)12' 3)4% ," /56)10

!"##$%&&'''()*+#(),-&$.,/01+&02-3245.++*+&6

!" 724 8.++*+ !"##$%&&'''()*+#(),-&$.,/01+&02-3245.++*+&6 # $%&'!() *+, -.** -/-0 12
134

5''67( 89:(; <=(%>&:?( $;;:%() @A))" 1A6( &'7B ACA7"D&D &'BA" 9(ED D((C FC' D:6CDF &9A&
):?A7DE &A%&:%D %9A77(C6:C6 9*:.,0: !"##$%&&'''()*+#(),-&2*:.,0:;2#12<&6 '?()
GA&(C& :C;):C6(H(C& 9A?( !((C (;;(%&:?(I

3>):C6 &9( %'HGAC"ED J>A)&()7" %'C;()(C%( %A77, 1A6( KAD ADL(B A!'>& &9( 'CD7A>69& ';
7(6A7 %9A77(C6(D &' 5''67(ED H'!:7( 'G()A&:C6 D"D&(HI 2:%)'D';& ACB=.2)1+ "2>+
#2.5+#+: 9*:.,0: !"##$%&&'''()*+#(),-&?@AB;BAABC@;DABAD?EF;FD&5,,51+
;,.2)1+;+4+;<+##1+-+*#;#21G<;,>+.;2*:.,0:&6 , A%%>D:C6 (:&9() &9( %'HGAC" ') :&D
GA)&C()D '; >D:C6 &9(:) :C&(77(%&>A7 G)'G()&" K:&9'>& 7:%(CD:C6 :&I <A)7:() &'BA",HI2*#2
<05*+: 2 10)+*<0*5 :+21 !"##$%&&'''()*+#(),-&?@AB;BA?AEC@;DABBFFA?;
JE&-0).,<,/#;0*G<;2*:.,0:;)".,-+;:+21;'0#";KI2*#2&6 K:&9 2:%)'D';& &' >D(
MCB)':B AD K(77 AD 5''67(ED 89)'H( 'G()A&:C6 D"D&(HI

5''67( 8<$ @A))" 1A6(

N8)(B:&/ 5''67(O

1A6( DA:B &9A& &9( A&&A%LD 'C MCB)':B A)(CE& D7'K:C6 B'KC &9( 6)'K&9 '; &9( 'G()A&:C6
D"D&(HI

Page 1 of 4Google's Page says Android attacks have no impact | Digital Media - CNET News

11/8/2011http://news.cnet.com/8301-1023_3-20120137-93/googles-page-says-android-attacks-have-...



!"#$%# &##'() (* &')(& +,-+ +,-+$& #..#/+'0#1! 2-)# +*34 -( -(-35&+ '( %#&6*(&# +* -
78#&+'*(9 !:. -(5+,'()1 *8% 6*&'+'*( '& )#++'() &+%*()#%9!

;# -3&* +**< - &='6# -+ >'/%*&*.+1 (*+'() +,-+ +,# /*?6-(5 =-& 68&,'() -%*8(4 '+&
6-%+(#%& +* '(< &*?# *. +,#&# 4#-3&9 >'/%*&*.+ ,-& /8+ -( @(4%*'4 6-+#(+ -)%##?#(+
='+, !"#$%&'( )*+%#(+ ,-. /0%%)12233345#(%45"'26789:976;8<7:
=8887;8=:>;40%'!? 1 -?*() *+,#%&9

!A,#5$0# /*(+'(8#4 %#&*%+'() +* 3#)-3 ?#-&8%#& +* ,-&&3# +,#'% 6-%+(#%&9 :+$& *441! 2-)#
&-'49

/0%%)12233345#(%45"'2)+"@&!(2&*'A*B$+((#(2?

C*B D+((#( /0%%)12233345#(%45"'2)+"@&!(2&*'A*B$+((#(2?

B-5 C%##(#1 - DEFA &#('*% =%'+#%1 =*%<& .%*? G#-++3# -(4 /*0#%& >'/%*&*.+1 C**)3# -(4
H-,**9 ;#$& +,# -8+,*% *. +,# I**<1 J#&')( :& ;*= :+ "*%<&K ;*= +,# G?-%+#&+
D*?6-('#& A8%( 2%*48/+& '(+* :/*(& L2#()8'(M2*%+.*3'*N9 ;# &+-%+#4 =%'+'() -I*8+
>'/%*&*.+ -(4 +#/,(*3*)5 '( OPPQ1 .'%&+ -& - %#6*%+#% .*% A,# G#-++3# A'?#& -(4 3-+#% -&
R8&'(#&&"##<$& G#-++3# I8%#-8 /,'#.9

Page 2 of 4Google's Page says Android attacks have no impact | Digital Media - CNET News

11/8/2011http://news.cnet.com/8301-1023_3-20120137-93/googles-page-says-android-attacks-have-...



Exhibit C



!

Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Tuesday, October 11, 2011 9:15 PM
To: 'kevinsmith@quinnemanuel.com'
Subject: In the Matter of Certain Handheld Electronic Computing Devices, Related Software, and

Components Thereof, 337-TA-769

Mr. Smith,

Rowan Morris forwarded your email requesting a two-week extension for Google to comply with the subpoenas
duces tecum and ad testificandum served by Microsoft on October 5, in connection with the above-referenced
matter.

The October 17 deadline provided Google with ample time to produce the documents sought by the subpoena
duces tecum, and is in keeping with the usual pace and rules of ITC practice. Fact discovery closes on
November 14; sufficient time must be allotted to identify and cure any deficiencies that may exist in Google’s
document production and to review the produced documents in advance of the deposition of Google’s
designated witness. Therefore, Microsoft cannot agree to a two-week extension of the deadline for document
production, nor any extension of the ten-day period for motions to quash or limit the subpoenas, and will
oppose any motion seeking such an extension.

However, Microsoft will not oppose a one-week extension of the production deadline, if that extension will
better enable the production of documents. Microsoft’s agreement is conditioned on Google agreeing that it
will produce any responsive documents and any applicable privilege log on October 24, and will not move to
quash or limit either subpoena.

If this proposal is acceptable to your client, please let me know at your earliest convenience.
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Friday, October 14, 2011 6:18 PM
To: 'kevinsmith@quinnemanuel.com'
Subject: In the Matter of Certain Handheld Electronic Computing Devices, Related Software, and

Components Thereof, 337-TA-769

Kevin,

Microsoft agrees not to oppose an extension of the subpoena deadlines (for production or for motions to
quash) to Wednesday, October 19.

I would be happy to discuss the scope of the document requests with you. Can we talk Monday morning your
time?

Best,

Dick
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Tuesday, October 18, 2011 9:03 PM
To: 'Kevin Smith'; Alex Lasher
Subject: In the Matter of Certain Handheld Electronic Computing Devices, Related Software, and

Components Thereof, 337-TA-769

Kevin and Alex,

Based on your explanation of Google’s objections to the subpoena in the above-referenced matter, Microsoft
responds as follows (for ease of reference, I am copying the requests for production below, with our responses
inline in red italics to each):

REQUEST FOR PRODUCTION NO. 1
All documents reflecting or relating to communications with Barnes & Noble regarding the Microsoft Patents or
Other Identified Patents.

You asked whether Microsoft could obtain the requested communications from Barnes & Noble rather than from
Google. While Barnes & Noble may provide some of the requested communications in its production, different
companies may have different document retention policies, and documents may have been lost, deleted or
destroyed in one instance but not another. Further, the request also seeks documents related to, not just
reflecting, such communications. Therefore, Microsoft cannot agree to exclude from this Request
communications that may also appear in Barnes & Noble’s production.

REQUEST FOR PRODUCTION NO. 2
All documents reflecting or relating to communications with Barnes & Noble regarding license negotiations
between Barnes & Noble and Microsoft.

For the same reasons stated with respect to Request for Production No. 1, Microsoft cannot agree to exclude
communications with Barnes & Noble from this Request.

REQUEST FOR PRODUCTION NO. 3
All agreements between Google and Barnes & Noble relating to Android, and all documents reflecting or relating
to communications with Barnes & Noble regarding Android distribution or licenses.

For the same reasons stated with respect to Request for Production No. 1, Microsoft cannot agree to exclude
communications or agreements with Barnes & Noble from this Request.

REQUEST FOR PRODUCTION NO. 4
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
the actual or potential impact, on Android distribution, of patents held by Microsoft, Apple Inc., Oracle Corp., or
any other entity.

You objected to the scope of this Request to the extent that it seeks evidence relating to patents held by non-
Microsoft entities. Microsoft can agree that Google need not produce documents that relate solely to patents held
by entities other than Microsoft.

REQUEST FOR PRODUCTION NO. 5
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
actual, potential, or threatened patent infringement lawsuits related to Android.

Microsoft agrees that Google need not produce documents that relate solely to actual, potential, or threatened
patent infringement lawsuits by entities other than Microsoft.

In addition, you raised concerns about whether the scope of this request would lead to evidence that is protected
by the work product doctrine, and asked whether Microsoft could agree to waive the requirement for a privilege
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log. As you are aware, Barnes & Noble claims that Microsoft’s patent infringement lawsuit is part of an anti-
competitive strategy aimed at Android. For this reason, Google’s business analysis of Microsoft’s Android-related
lawsuits is relevant to whether those lawsuits have any allegedly anti-competitive effect in any relevant market.
Microsoft believes that all of these Requests are appropriately limited with respect to privilege issues, and cannot
agree to waive a privilege log. However, we will consider any specific suggestions as to appropriate limitations on
this Request that will help Google identify non-privileged, responsive documents and limit the burden.

REQUEST FOR PRODUCTION NO. 6
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
public claims by Microsoft or Microsoft executives or employees that Android infringes Microsoft patents.

As stated above with respect to Request for Production No. 5, Microsoft cannot agree to waive a privilege log, but
is willing to consider specific suggestions that may help expedite the production of non-privileged, responsive
documents and limit the burden.

REQUEST FOR PRODUCTION NO. 7
All documents reflecting or relating to business discussions with Barnes & Noble regarding the actual or potential
impact, on Android distribution, of actual, potential, or threatened patent infringement lawsuits.

As described above, Microsoft cannot agree to exclude communications with Barnes & Noble, and cannot agree
to waive a privilege log. However, Microsoft is willing to consider specific suggestions that may help expedite the
production of non-privileged, responsive documents and limit the burden. In addition, Google need not produce
documents that relate solely to actual, potential, or threatened patent infringement lawsuits by entities other than
Microsoft.

REQUEST FOR PRODUCTION NO. 8
All documents reflecting or relating to business discussions with device manufacturers regarding the actual or
potential impact, on Android distribution, of actual, potential, or threatened patent infringement lawsuits.

As described above, Microsoft cannot agree to waive the need for a privilege log, including as to documents that
may be protected under a joint defense or other applicable agreement. However, Microsoft is willing to consider
specific suggestions that may help expedite the production of non-privileged, responsive documents and limit the
burden. In addition, Google need not produce documents that relate solely to actual, potential, or threatened
patent infringement lawsuits by entities other than Microsoft.

REQUEST FOR PRODUCTION NO. 9
All documents reflecting or relating to Google’s contemplation of, or business discussions with Barnes & Noble
concerning, indemnification for patent infringement claims related to deployment of Android by Barnes & Noble.

This Request seeks evidence relevant to Barnes & Noble’s claim that Microsoft’s conduct has an anti-competitive
effect on Android, for which Google is the project leader. Discussions about indemnification are relevant to what
business actions Google and/or Barnes & Noble have taken or considered in response to patent infringement
claims, and what effect such claims may have on Android in any relevant market.

For the reasons stated above, Microsoft cannot agree to exclude communications with Barnes & Noble, or to
waive a privilege log with respect to any Request. However, Microsoft is willing to consider specific suggestions
that may help expedite the production of non-privileged, responsive documents and limit the burden. In addition,
Google need not produce documents that relate solely to patent infringement claims by entities other than
Microsoft.

REQUEST FOR PRODUCTION NO. 10
All documents reflecting or relating to Google’s contemplation of, or business discussions with device
manufacturers concerning, indemnification for patent infringement claims related to deployment of Android by
device manufacturers.

This Request seeks evidence relevant for the same reasons described above with respect to Request for
Production No. 9. For the reasons stated above, Microsoft cannot agree to waive a privilege log with respect to
any Request. Microsoft is willing to consider specific suggestions that may help expedite the production of non-
privileged, responsive documents and limit the burden. In addition, Google need not produce documents that
relate solely to patent infringement claims by entities other than Microsoft. However, Microsoft cannot agree to
limit this Request to documents related to deployment of Android by specific device manufacturers.
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REQUEST FOR PRODUCTION NO. 11
All documents reflecting or relating to Google’s contemplation of, or business discussions with Barnes & Noble
concerning, designing, redesigning, altering, withholding, or removing Android features to avoid infringing patents,
respond to patent infringement claims or assertions, or respond to negotiations over patent licenses.

For the reasons stated above, Microsoft cannot agree to exclude communications with Barnes & Noble, or to
waive a privilege log with respect to any Request. Microsoft is willing to consider specific suggestions that may
help expedite the production of non-privileged, responsive documents and limit the burden. In addition, Google
need not produce documents that relate solely to patents owned by, patent infringement claims or assertions by,
or negotiations over patent licenses with entities other than Microsoft.

REQUEST FOR PRODUCTION NO. 12
All documents reflecting or relating to Google’s contemplation of, or business discussions with device
manufacturers concerning, designing, redesigning, altering, withholding, or removing Android features to avoid
infringing patents, respond to patent infringement claims or assertions, or respond to negotiations over patent
licenses.

For the reasons stated above, Microsoft cannot agree to exclude communications with Barnes & Noble, or to
waive a privilege log with respect to any Request. Microsoft is willing to consider specific suggestions that may
help expedite the production of non-privileged, responsive documents and limit the burden. In addition, Google
need not produce documents that relate solely to patents owned by, patent infringement claims or assertions by,
or negotiations over patent licenses with entities other than Microsoft.

REQUEST FOR PRODUCTION NO. 13
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
the Microsoft/Nokia agreement.

You asked for more detail as to the relevance of the documents sought by this Request. In paragraph 53 of its
response to Microsoft’s complaint, Barnes & Noble claims that as a result of the Microsoft/Nokia agreement,
Microsoft’s market share will rise to over 30 percent worldwide, and that Microsoft and Nokia “apparently agreed
on a strategy of coordinating their offensive patent assertion strategies going forward—further demonstrating the
dominant position of Microsoft.” In paragraph 9 of that response, Barnes & Noble asserts that the Microsoft/Nokia
agreement “is per se illegal under the antitrust laws, threatens competition for mobile device operating systems
and is further evidence of Microsoft’s efforts to dominate and control Android and other open source operating
systems.” Barnes & Noble has served Microsoft with very broad document requests relating to the
Microsoft/Nokia agreement. As leader of the Android project, Google’s business evaluations, assessments,
strategy discussions, or analyses are relevant to Barnes & Noble’s claims about the Microsoft/Nokia agreement.

REQUEST FOR PRODUCTION NO. 14
All documents reflecting or relating to business plans or strategies to respond to Android patent infringement
claims by asserting patents acquired or proposed to be acquired from International Business Machines Corp.,
Motorola Mobility Holdings, Inc., or any other entity, or by asserting antitrust claims or defenses.

You asked for more detail as to the relevance of the documents sought by this Request. In paragraph 9 of its
response to Microsoft’s complaint, Barnes & Noble claims that Microsoft and Nokia have agreed to use their
“combined intellectual property portfolio . . . both defensively and offensively.” Barnes & Noble also claims that
horizontal agreements between holders of significant patent portfolios are “per se illegal” and “threaten
competition.” In addition, Barnes & Noble asserts in paragraph 49 that Microsoft’s patent infringement claims
against Barnes & Noble and other companies “have a significant, wide-felt, and highly detrimental anticompetitive
effect and restrain competition in the market for mobile operating systems by suppressing the use and
development of open source mobile operating systems, including the Android Operating System, and the
development of applications and devices employing the same.” Barnes & Noble further asserts in paragraph 50
that these activities are “part of Microsoft’s campaign to force open source developers and others to pay
expensive license fees (reducing their ability to compete with Microsoft) or to leave the market altogether.

Any Google business plan or strategy designed to respond to such claims is relevant to Barnes & Noble’s broad
claims described above, among others. By way of just one example, any agreement by Google to acquire a
patent portfolio for defensive use is relevant to (a) whether the defensive assertion of patent portfolios threatens
competition; (b) whether Microsoft’s patent infringement claims have any allegedly anticompetitive effect on
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Android in a relevant market; and (c) whether patent licensing will reduce the ability of open source developers
and others to compete with Microsoft or force them to leave any relevant market.

In order to limit the scope of this Request, however, Microsoft agrees that Google need not produce documents
relating solely to patent infringement claims by entities other than Microsoft.

REQUEST FOR PRODUCTION NO. 15
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
Android’s capability (current or projected) as a personal computer operating system.

You asked for more detail as to the relevance of the documents sought by this Request. In paragraph 56 of
Barnes & Noble’s response to Microsoft’s complaint, Barnes & Noble asserts that “Microsoft is attempting to
minimize, or eliminate competition, for devices, including tablets, eReaders, and other mobile devices, that
employ the Android Operating System and other open source operating systems, that pose a threat to Microsoft’s
monopoly in the PC operating system market.” Google’s business evaluations, assessments, strategy
discussions, or analyses of Android’s capability as a PC operating system are relevant to this assertion by Barnes
& Noble, and to determining the relevant market for analyzing Barnes & Noble’s patent misuse defense.

REQUEST FOR PRODUCTION NO. 16
All documents reflecting or relating to business evaluations, assessments, strategy discussions, or analyses of
competing mobile operating systems.

In paragraph 54 of its response to Microsoft’s complaint, Barnes & Noble asserts that Microsoft “has market
power with respect to mobile operating systems.” As leader of the Android project, Google’s business
evaluations, assessments, strategy discussions, or analyses of competition from any other mobile operating
system are relevant both to defining any relevant market and to Barnes & Noble’s claim that Microsoft possesses
market power in the purported market for mobile operating systems. Therefore, Microsoft cannot agree to limit
this Request to only Microsoft products.

REQUEST FOR PRODUCTION NO. 17
All documents reflecting or relating to historical and projected unit shipments, for the United States and worldwide,
for Android or other mobile operating systems.

Microsoft can agree to limit this Request by seeking only documents sufficient to identify historical and projected
unit shipments of Android. However, Microsoft cannot agree to limit the Request to only United States
shipments—as indicated above, Barnes & Noble has repeatedly made claims on the basis of both a U.S. and a
worldwide market.

In agreeing to the above limitations, Microsoft does not waive any rights to seek further discovery if necessary,
or to move to compel if warranted. If you have any questions about the above, please let me know as soon as
possible.

Best regards,

Dick
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UNI T E D ST A T ES IN T E RN A T I O N A L T R A D E C O M M ISSI O N 
W ASH IN G T O N , D .C . 

B E F O R E T H E H O N O R A B L E T H E O D O R E R . ESSE X 
A D M INIST R A T I V E L A W JUD G E 

 
 

In the Matter of: 
 
C E R T A IN H A ND H E L D E L E C T R O NI C 
C O MPU T IN G D E V I C ES, R E L A T E D 
SO F T W A R E , A ND C O MPO N E N TS T H E R E O F 
 
 

 
 
 
 Investigation No. 337-T A-769 
 

 
N O N-PA R T Y G O O G L E IN C .'S R ESPO NSES A ND O BJE C T I O NS T O M I C R OSO F T 

C O RP.'S SUBPO E N AS DUC ES T E CUM A ND AD T ESTI F ICANDUM 

 Pursuant to 19 C.F.R. §§ 210.27, 210.30, and 210.32 of the United States International 

Trade Commission's Rules of Practice and Procedure, non-

responds to the Subpoenas Duces Tecum and Ad Testificandum served by Microsoft Corp. on or 

s  

G E N E R A L O BJE C T I O NS 

 1.  Google objects to the date and location demanded for production of documents and 

deposition upon oral examination in the Subpoenas.  Subject to its general and specific 

objections, Google will produce documents as soon as practicable. 

 2.  Google objects to the provided deposition date, which does not provide sufficient time 

for Google to identify and adequately prepare a witness or witnesses to provide testimony 

  Subject to its 

general and specific objections, Google will appear for deposition at a date and time agreed to by 

counsel for Google and Microsoft. 

 3.  Google objects to the noticed location of the deposition.  Subject to its general and 
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specific objections, Google will appear for deposition at a location or locations convenient for its 

designated witnesses, or as agreed by counsel for Google and Microsoft. 

 4.  Google objects to Microsoft  

Production of Documents and Thing  

purport to impose burdens, requirements or obligations that exceed or differ from those permitted 

by Commission Rules of Practice and Procedure 210.15 and 210.32(d) (19 C.F.R. §§ 210.5 and 

210.32(d)). 

 5.  Google objects to Microsoft  

 

 6.  Google objects to Microsoft  for 

 

disclosure by the attorney-client privilege, the attorney work product doctrine, the joint defense 

privilege or any other applicable privileges and protections. Such information will not be 

provided. Inadvertent disclosure of such information shall not constitute a waiver of any 

privilege, right, or ground for objecting to providing such information and shall not waive 

rmation. 

 7.  Google objects to Microsoft  

 

other confidential testimony.  Google will only provide such disclosure subject to and in reliance 

upon the protective order entered in this action. 

 8.  Google objects to Microsoft  

 proprietary or 

confidential source code.  Google will only provide such disclosure subject to and in reliance 
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upon an appropriate protective order governing confidential source code. 

 9.  Google objects to Microsoft  

 

unduly burdensome, oppressive, incomprehensible, harassing, improperly duplicative or 

cumulative of other discovery, particularly insofar as they c  

 

 10.  Google objects to Microsoft  

 

relevant nor reasonably calculated to lead to the discovery of admissible evidence or are not 

limited to a relevant time period. 

 11.  Google objects to Microsoft  

 that such Definitions purport to enlarge, 

expand, or alter in any way the plain meaning and scope of any specific Deposition Topics or 

Requests for Production of Documents and Things where such enlargement, expansion, or 

alteration renders said Deposition Topics or Requests for Production of Documents and Things 

vague, ambiguous, overbroad, unduly burdensome, harassing, incomprehensible, or calling for 

testimony that is neither relevant nor reasonably calculated to lead to the discovery of admissible 

evidence. 

 12. Google objects to Microsoft  

 

ot constitute a 

representation or admission that such information does, in fact, exist. 

 13.  Google objects to Microsoft's definition of the term  
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 incorporating those terms, as 

overbroad, unduly burdensome, vague and ambiguous, and as calling for testimony that is neither 

relevant nor reasonably calculated to lead to the discovery of admissible evidence. 

 14.  Google objects to Microsoft

to the extent that they purport to impose burdens or requirements upon Google that exceed or 

differ from the requirements of Commission Rules of Practice and Procedure 210.15 and 

210.32(d), particularly insofar as the definition purports to require the production of documents 

that are not  

 15.  Google objects to Microsoft  and "Android 

platform" to the extent that it is vague and unduly broad and purports to impose burdens or 

requirements upon Google that exceed or differ from the requirements of Commission Rules of 

Practice and Procedure 210.15 and 210.32(d), particularly insofar as the definition purports to 

require the production of documents and testimony about products or functionality irrelevant to 

this Investigation. 

 16.  Google objects to Microsoft  

extent that it is vague and unduly broad and purports to impose burdens or requirements upon 

Google that exceed or differ from the requirements of Commission Rules of Practice and 

Procedure 210.15 and 210.32(d), particularly insofar as the definition purports to require the 

production of documents and testimony about products or functionality irrelevant to this 

Investigation. 

 17.  Google objects to Microsoft  

 

overbroad, unduly burdensome, vague and ambiguous, and as calling for testimony that is neither 
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relevant nor reasonably calculated to lead to the discovery of admissible evidence. 

 18.  Google ob s  and "Mobile 

operating system" n s 

 terms, as overbroad, unduly burdensome, vague and ambiguous, 

and as calling for testimony that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 19.  Google objects to Microsoft

 

these terms, to the extent that they are overbroad, burdensome, and purports to impose burdens 

or requirements upon Google that exceed or differ from the requirements of Commission Rules 

of Practice and Procedure 210.15 and 210.32(d), particularly insofar as the definition purports to 

require the production of document  possession, custody or control and 

 custody or control. 

 20.  Google objects to Microsoft's use of the terms "business evaluations," "assessments," 

"strategy discussions," and "analyses" as overly broad, vague, and unduly burdensome. 

 21.  Google objects to Microsoft's definition of "Device manufacturer" as unduly vague, 

broad, and burdensome, especially to the extent it includes "resellers" or "other entity that 

markets mobile devices." 

 22.  Google objects to Microsoft  

 

scope and number), overbroad, oppressive, call for production of information and testimony that 

is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence or 
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 23.  Google objects to Microsoft  

 

extent that they call for the production of documents and testimony that would require Google to 

perform a technical analysis of the Android software. 

 24.  Google objects to Microsoft  

 

for the production of informa  

control to the extent that they call for testimony concerning modifications to source code made 

by Barnes & Noble or any other respondent. 

 25.  Google objects to Microsoft  

 

 

control to the extent that they call for testimony concerning the operation of the accused products. 

 26.  Any objection by Google does not constitute a representation or admission that such 

information does in fact exist or is known to Google. 

 27.   the testimony of any Google witnesses are 

based upon such information as is reasonably available to Google at the time of production or 

testimony.  Further independent discovery, independent investigation, legal research and analysis 

by Google or its counsel may supply additional facts, information or documents, or add meaning 

to known facts, information or documents.   

 

testimony regarding any subsequently discovered or compiled facts, information or documents, 

or to supplement or modify such Google productions or testimony. 
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 28.  Google objects to Microsoft  

Documents and  

third parties, which Google is contractually required to maintain confidential.  To the extent that 

 

information, Google will produce this information, to the extent relevant and responsive, only in 

accordance with its obligations under these confidentiality agreements or if ordered by the Court. 

 29.  Google objects to Microsoft  

 

discovery. 

 30.  Google objects to Microsoft  

Documents and Th  

less burdensome and more efficient means. 

 31.  Google objects to Microsoft  

eek premature expert testimony. 

 32.  Google objects to Microsoft  

 

a party to the investigation. 

 33.  Google objects that Microsoft has provided no basis with which to assess the 

relevance of the discovery sought to the disputed issues in the investigation, other than a 

conclusory "Application" filed with the Commission. 

 34.  Google objects that Microsoft's Dep  

 are broader than and not reasonably tailored to the disputed issues 

described in the "Application" provided to the Commission. 
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 35.  Google objects that its subjective beliefs of the subjective beliefs of its officers and 

employees are not relevant to the disputed issues described in the "Application" provided to the 

Commission. 

 36.  Google objects to each Request for Production to the extent it seeks the production of 

"all" documents and/or things on the grounds that providing a response to such requests would 

be unduly burdensome.  Representative documents will be provided as appropriate. 

 37.  Google objects to each Request and Topic to the extent it seeks Google's Highly 

Confidential information. 

 38.  Google objects to Microsoft's instructions regarding a privilege log as unduly 

burdensome. 

R ESPO NSES A ND O BJE C T I O NS T O R E Q U ESTS F O R D O C U M E N TS 

 Google incorporates by reference the General Objections and Objections to the 

Definitions set forth above into each of the Specific Objections and Responses set forth below.  

Google may repeat an objection for emphasis or some other reason.  The failure to repeat any 

General Objection does not waive any General Objection to the Request.  Moreover, Google 

expressly reserves and does not waive its right to amend it Objections and Responses. 

R E Q U EST F O R PR O DU C T I O N N O . 1 

 All documents reflecting or relating to communications with Barnes & Noble regarding 

the Microsoft Patents or Other Identified Patents. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 1 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence.   

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to request 

documents related to patents not asserted in this investigation or documents that merely "reflect" 

or "relate" to communications with Barnes & Noble regarding Microsoft's Patents. 

 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 

 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 

R E Q U EST F O R PR O DU C T I O N N O . 2 

 All documents reflecting or relating to communications with Barnes & Noble regarding 

license negotiations between Barnes & Noble and Microsoft. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 2 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence.   

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that merely "reflect" or "relate" to communications with Barnes & Noble regarding 

license negotiations with Microsoft. 

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 

 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 
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R E Q U EST F O R PR O DU C T I O N N O . 3 

 All agreements between Google and Barnes & Noble relating to Android, and all 

documents reflecting or relating to communications with Barnes & Noble regarding Android 

distribution or licenses. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 3 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence.   

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that merely "reflect" or "relate" to communications with Barnes & Noble regarding 

Android distribution or licenses. 

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 
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 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 

R E Q U EST F O R PR O DU C T I O N N O . 4 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analysis of the actual or potential impact, on Android distribution, of patents held 

by Microsoft, Apple Inc., Oracle Corp., or any other entity.   

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 4 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence, especially to the extent it purports to call for documents 

that merely "reflect" or "relate" to business evaluations, assessments, strategy discussions, or 

analysis of the actual or potential impact, on Android distribution, of patents held by Microsoft. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client privilege or work product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 
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responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to patents held by entities other than Microsoft" and any response will be limited 

accordingly. 

R E Q U EST F O R PR O DU C T I O N N O . 5 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analyses of actual, potential, or threatened patent infringement lawsuits related to 

Android. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 5 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence, especially to the extent it purports to encompass patents 

other than those currently asserted by Microsoft.   

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that merely "reflect" or "relate" to business evaluations, assessments, strategy 

discussions, or analyses of actual, potential, or threatened patent infringement lawsuits related to 

Android. 
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 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to actual, potential, or threatened infringement lawsuits by entities other than 

Microsoft" and any response will be limited accordingly. 

R E Q U EST F O R PR O DU C T I O N N O . 6 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analyses of public claims by Microsoft or Microsoft executives or employees that 

Android infringes Microsoft patents. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 6 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence, especially to the extent it encompasses patents that are 

not currently asserted by Microsoft. 
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 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it relates to patents not asserted 

by Microsoft or purports to call for documents that merely "reflect" or "relate" to business 

evaluations, assessments, strategy discussions, or analyses of public claims by Microsoft or 

Microsoft executives or employees that Android infringes Microsoft patents. 

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request to the extent that it seeks information regarding 

unasserted patents. 

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Google objects to this Request as calling for materials protected by the attorney-client or 

common-interest privilege or work product doctrine. 

R E Q U EST F O R PR O DU C T I O N N O . 7 

 All documents reflecting or relating to business discussions with Barnes & Noble 

regarding the actual or potential impact, on Android distribution, of actual, potential, or 

threatened patent infringement lawsuits. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 7 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that merely "reflect" or "relate" to business discussions with Barnes & Noble 

regarding the actual or potential impact, on Android distribution, of actual, potential, or 

threatened patent infringement lawsuits.   

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 
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 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to actual, potential, or threatened patent infringement lawsuits by entities other than 

Microsoft" and any response will be limited accordingly. 

 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 

R E Q U EST F O R PR O DU C T I O N N O . 8 

 All documents reflecting or relating to business discussions with device manufacturers 

regarding the actual or potential impact, on Android distribution, of actual, potential, or 

threatened patent infringement lawsuits. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 8 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that relate to unasserted patents or documents that merely "reflect" or "relate" to 

business discussions with device manufacturers regarding the actual or potential impact, on 

Android distribution, of actual, potential, or threatened patent infringement lawsuits.   

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 
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 Google further objects to this Request as calling for materials protected by the attorney-

client or common interest privilege or work product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to actual, potential, or threatened patent infringement lawsuits by entities other than 

Microsoft" and any response will be limited accordingly. 

R E Q U EST F O R PR O DU C T I O N N O . 9 

 All documents reflecting or relating to Google's contemplation of, or business discussions 

with Barnes & Noble concerning, indemnification for patent infringement claims related to 

deployment of Android by Barnes & Noble. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 9 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

documents that related to unasserted patents or documents that merely "reflect" or "relate" to 

Google's contemplation of, or business discussions with Barnes & Noble concerning, 
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indemnification for patent infringement claims related to deployment of Android by Barnes & 

Noble.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to patent infringement claims by entities other than Microsoft" and any response 

will be limited accordingly. 

 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 

R E Q U EST F O R PR O DU C T I O N N O . 10 

 All documents reflecting or relating to Google's contemplation of, or business discussion 

with device manufacturers concerning, indemnification for patent infringement claims related to 

deployment of Android by device manufacturers. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 10 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 

that merely "reflect" or "relate" to Google's contemplation of, or business discussion with device 

manufacturers concerning, indemnification for patent infringement claims related to deployment 

of Android by device manufacturers. 

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to patent infringement claims by entities other than Microsoft" and any response 

will be limited accordingly. 
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R E Q U EST F O R PR O DU C T I O N N O . 11 

 All documents reflecting or relating to Google's contemplation of, or business discussions 

with Barnes & Noble concerning, designing, redesigning, altering, withholding, or removing 

Android features to avoid infringing patents, respond to patent infringement claims or assertions, 

or respond to negotiations over patent licenses. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 11 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to relate to patents 

other than those asserted by Microsoft in this litigation or purports to seek documents that merely 

"reflect" or "relate" to Google's contemplation of, or business discussions with Barnes & Noble 

concerning, designing, redesigning, altering, withholding, or removing Android features to avoid 

infringing patents, respond to patent infringement claims or assertions, or respond to negotiations 

over patent licenses.   

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   
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 Google further objects to this Request as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because these documents are equally available from Barnes & 

Noble, Microsoft's Request is unduly burdensome.   

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to patents owned by, patent infringement claims asserted by, or negotiations over 

patent licenses with entities other than Microsoft" and any response will be limited accordingly. 

 Subject to and without waiving its specific and general objections, and to the extent 

understood, Google will conduct a reasonable search for responsive, non-privileged documents, 

and produce such documents, if any. 

R E Q U EST F O R PR O DU C T I O N N O . 12 

 All documents reflecting or relating to Google's contemplation of, or business discussions 

with device manufacturers concerning, designing, redesigning, altering, withholding, or 

removing Android features to avoid infringing patents, respond to patent infringement claims or 

assertions, or respond to negotiations over patent licenses. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 12 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence.  

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to relate to patents 
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other than those asserted by Microsoft in this litigation or purports to seek documents that merely 

"reflect" or "relate" to Google's contemplation of, or business discussions with device 

manufacturers concerning, designing, redesigning, altering, withholding, or removing Android 

features to avoid infringing patents, respond to patent infringement claims or assertions, or 

respond to negotiations over patent licenses.   

 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Request does not seek "documents that 

relate solely to patents owned by, patent infringement claims or assertions by, or negotiations 

over patent licenses with entities other than Microsoft" and any response will be limited 

accordingly. 

R E Q U EST F O R PR O DU C T I O N N O . 13 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analyses of the Microsoft/Nokia agreement. 
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R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 13 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 

that merely "reflect" or "relate" to business evaluations, assessments, strategy discussions, or 

analyses of the Microsoft/Nokia agreement. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

R E Q U EST F O R PR O DU C T I O N N O . 14 

 All documents reflecting or relating to business plans or strategies to respond to Android 

patent infringement claims by asserting patents acquired or proposed to be acquired from 

International Business Machines Corp., Motorola Mobility Holdings, Inc., or any other entity, or 

by asserting antitrust claims or defenses. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 14 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence.  

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 
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that merely "reflect" or "relate" to business plans or strategies to respond to Android patent 

infringement claims by asserting patents acquired or proposed to be acquired from International 

Business Machines Corp., Motorola Mobility Holdings, Inc., or any other entity, or by asserting 

antitrust claims or defenses.   

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 

 Microsoft has represented to Google that this Request does not seek "documents relating 

solely to patent infringement claims by entities other than Microsoft" and any response will be 

limited accordingly. 

R E Q U EST F O R PR O DU C T I O N N O . 15 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analyses of Android's capability (current or projected) as a personal computer 

operating system. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 15 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 

that merely "reflect" or "relate" to business evaluations, assessments, strategy discussions, or 

analyses of Android's capability (current or projected) as a personal computer operating system.   
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 Google further objects to this Request to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Request is not relevant, is unduly burdensome and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of computer manufacturers, the entities who are 

most likely to possess information relevant to the impact of Microsoft's actions on their decision 

to use a particular operating system. 

R E Q U EST F O R PR O DU C T I O N N O . 16 

 All documents reflecting or relating to business evaluations, assessments, strategy 

discussions, or analyses of competing mobile operating systems. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 16 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence, especially to the extent it purports to encompass mobile 

operating systems other than those provided by Microsoft. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 

that merely "reflect" or "relate to" business evaluations, assessments, strategy discussions, or 

analyses of competing mobile operating systems. 



 27 
 

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 

R E Q U EST F O R PR O DU C T I O N N O . 17 

 All documents reflecting or relating to historical and projected unit shipments, for the 

United States and worldwide, for Android or other operating systems. 

R ESPO NSE T O R E Q U EST F O R D O C U M E N T N O . 17 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Request to the extent that it seeks information that is 

neither relevant to any claims or defenses in this investigation nor reasonably calculated to lead 

to the discovery of admissible evidence. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to seek documents 

that merely "reflect" or "relate to" historical and projected unit shipments, for the United States 

and worldwide, for Android or other operating systems.   

 Google objects that the phrase "unit shipments" is unduly vague. 

 Google further objects that this Request is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Request is in the possession of device manufacturers, the entities who are most 
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likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Google further objects to this Request as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Microsoft has represented to Google that this Request merely seeks "documents sufficient 

to identify historical and projected unit shipments of Android" and any response will be limited 

accordingly. 

R ESPO NSES A ND O BJE C T I O NS T O D EPOSI T I O N T OPI CS 

 Google incorporates by reference the General Objections and Objections to the 

Definitions set forth above into each of the Specific Objections and Responses set forth below.  

Google may repeat an objection for emphasis or some other reason.  The failure to repeat any 

General Objection does not waive any General Objection to the Topic.  Moreover Google 

expressly reserves and does not waive its right to amend its Objections and Responses.  Google 

specifically objects to the Complainants' Deposition Topics as follows: 

T OPI C N O . 1 

 Communications with Barnes & Noble regarding the Microsoft Patents or Other 

Identified Patents. 

R ESPO NSE T O T OPI C N O . 1 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence.   
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 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to request 

information related to patents not asserted in this investigation. 

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because this information is equally available from Barnes & 

Noble, Microsoft's Topic is unduly burdensome.   

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine. 

T OPI C N O . 2 

 Communications with Barnes & Noble regarding license negotiations between Barnes & 

Noble and Microsoft. 

R ESPO NSE T O T OPI C N O . 2 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence.   

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 
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 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because this information is equally available from Barnes & 

Noble, Microsoft's Topic is unduly burdensome.   

 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine. 

T OPI C N O . 3 

 Agreements between Google and Barnes & Noble relating to Android, and 

communications with Barnes & Noble regarding Android distribution or licenses. 

R ESPO NSE T O T OPI C N O . 3 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence.   

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects to this topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 
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 Google further objects to this topic as unduly burdensome.  Communications with Barnes 

& Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, Inc. v. 

Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should first be 

sought from a party).  Because this information is equally available from Barnes & Noble, 

Microsoft's Topic is unduly burdensome.   

 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine. 

T OPI C N O . 4 

 Business evaluations, assessments, strategy discussions, or analyses of the actual or 

potential impact, on Android distribution, of patents held by Microsoft, Apple Inc., Oracle Corp., 

or any other entity. 

R ESPO NSE T O T OPI C N O . 4 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as calling for information protected by the attorney-

client privilege or work product doctrine.     
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 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to patents held by entities other than Microsoft" and any response will be limited 

accordingly. 

T OPI C N O . 5 

 Business evaluations, assessments, strategy discussions, or analyses of actual, potential, 

or threatened patent infringement lawsuits related to Android. 

R ESPO NSE T O T OPI C N O . 5 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence, especially to the extent it purports to encompass patents other 

than those currently asserted by Microsoft.   

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 
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 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to actual, potential, or threatened infringement lawsuits by entities other than 

Microsoft" and any response will be limited accordingly. 

T OPI C N O . 6 

 Business evaluations, assessments, strategy discussions, or analyses of public claims by 

Microsoft or Microsoft executives or employees that Android infringes Microsoft patents. 

R ESPO NSE T O T OPI C N O . 6 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence, especially to the extent it encompasses patents that are not 

currently asserted by Microsoft. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 



 34 
 

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic to the extent that it seeks information regarding 

unasserted patents. 

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Google objects to this Topic as calling for materials protected by the attorney-client or 

common-interest privilege or work product doctrine. 

T OPI C N O . 7 

 Business discussions with Barnes & Noble regarding the actual or potential impact, on 

Android distribution, of actual, potential, or threatened patent infringement lawsuits. 

R ESPO NSE T O T OPI C N O . 7 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   
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 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because this information is available from Barnes & Noble, 

Microsoft's Topic is unduly burdensome.   

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to actual, potential, or threatened patent infringement lawsuits by entities other 

than Microsoft" and any response will be limited accordingly. 

T OPI C N O . 8 

 Business discussion with device manufacturers regarding the actual or potential impact, 

on Android distribution, of actual, potential, or threatened patent infringement lawsuits.  

R ESPO NSE T O T OPI C N O . 8 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to call for 

information related to unasserted patents.   

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common interest privilege or work product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to actual, potential, or threatened patent infringement lawsuits by entities other 

than Microsoft" and any response will be limited accordingly. 

T OPI C N O . 9 

 Google's contemplation of, or business discussions with Barnes & Noble regarding, 

indemnification for patent infringement claims related to deployment of Android by Barnes & 

Noble. 
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R ESPO NSE T O T OPI C N O . 9 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects to this Topic as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because this information is available from Barnes & Noble, 

Microsoft's Topic is unduly burdensome.   

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to patent infringement claims by entities other than Microsoft" and any response 

will be limited accordingly. 

T OPI C N O . 10 

 Google's contemplation of, or business discussions with device manufacturers, regarding, 

indemnification for patent infringement claims related to deployment of Android by device 

manufacturers. 

R ESPO NSE T O T OPI C N O . 10 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to patent infringement claims by entities other than Microsoft" and any response 

will be limited accordingly. 

T OPI C N O . 11 

 Google's contemplation of, or business discussions with Barnes & Noble concerning, 

designing, redesigning, altering, withholding, or removing Android features to avoid infringing 

patents, respond to patent infringement claims or assertions, or respond to negotiations. 
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R ESPO NSE T O T OPI C N O . 11 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence,  

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to relate to patents 

other than those asserted by Microsoft in this litigation. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects to this Topic as unduly burdensome.  Communications with 

Barnes & Noble are available from Barnes & Noble, a party to the investigation.  See Haworth, 

Inc. v. Herman Miller, Inc., 998 F.2d 975, 978 (Fed. Cir. 1993) (requested information should 

first be sought from a party).  Because this information is equally available from Barnes & 

Noble, Microsoft's topic is unduly burdensome.   

 Microsoft has represented to Google that this Topic does not seek information "that relate 

solely to patents owned by, patent infringement claims asserted by, or negotiations over patent 

licenses with entities other than Microsoft" and any response will be limited accordingly. 
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T OPI C N O . 12 

 Google's contemplation of, or business discussions with device manufacturers 

concerning, designing, redesigning, altering, withholding, or removing Android features to avoid 

infringing patents, respond to patent infringement claims or assertions, or respond to negotiations 

over patent licenses. 

R ESPO NSE T O T OPI C N O . 12 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative, especially to the extent it purports to relate to patents 

other than those asserted by Microsoft in this litigation. 

 Google further objects to this topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 

 Google further objects to this topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 



 41 
 

 Microsoft has represented to Google that this Topic does not seek information "that 

relate[s] solely to patents owned by, patent infringement claims or assertions by, or negotiations 

over patent licenses with entities other than Microsoft" and any response will be limited 

accordingly. 

T OPI C N O . 13 

 Business evaluations, assessments, strategy discussions, or analyses of the 

Microsoft/Nokia agreement. 

R ESPO NSE T O T OPI C N O . 13 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.  

T OPI C N O . 14 

 Business plans or strategies to respond to Android patent infringement claims by 

asserting patents acquired or proposed to be acquired from International Business machines 

Corp., Motorola Mobility Holdings, Inc., or any other entity, or by asserting antitrust claims or 

defenses. 

R ESPO NSE T O T OPI C N O . 14 

 Google incorporates by reference its General Objections as though fully set forth herein. 
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 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence.  

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine. 

 Microsoft has represented to Google that this Topic does not seek information "relating 

solely to patent infringement claims by entities other than Microsoft" and any response will be 

limited accordingly. 

T OPI C N O . 15 

 Business evaluations, assessments, strategy discussions, or analyses of Android's 

capability (current or projected) as a personal computer operating system. 

R ESPO NSE T O T OPI C N O . 15 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google further objects to this Topic to the extent that it seeks information regarding 

components or applications that are not accused by Microsoft in any of its infringement claims or 

contentions. 
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 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine. 

 Google further objects that this Topic is not relevant, is unduly burdensome and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of computer manufacturers, the entities who are 

most likely to possess information relevant to the impact of Microsoft's actions on their decision 

to use a particular operating system. 

T OPI C N O . 16 

 Business evaluations, assessments, strategy discussions, or analyses of competing mobile 

operating systems. 

R ESPO NSE T O T OPI C N O . 16 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence, especially to the extent it purports to encompass mobile 

operating systems other than those provided by Microsoft. 

 Google further objects to this Request to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative. 

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 
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 Google further objects to this Topic as calling for information protected by the attorney-

client or common-interest privilege or work-product doctrine. 

T OPI C N O . 17 

 Historical and projected unit shipments, for the United States and worldwide, for Android 

or other mobile operating systems. 

R ESPO NSE T O T OPI C N O . 17 

 Google incorporates by reference its General Objections as though fully set forth herein. 

 Google further objects to this Topic to the extent that it seeks information that is neither 

relevant to any claims or defenses in this investigation nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 Google further objects to this Topic to the extent that it is overly broad, unduly 

burdensome, oppressive, and duplicative.   

 Google objects that the phrase "unit shipments" is unduly vague. 

 Google further objects to this Topic as calling for materials protected by the attorney-

client or common-interest privilege or work-product doctrine.   

 Google further objects that this Topic is not relevant, is unduly burdensome, and is not 

reasonably calculated to lead to the discovery of admissible evidence in that any information 

responsive to this Topic is in the possession of device manufacturers, the entities who are most 

likely to possess information relevant to the impact of Microsoft's actions on their decision to use 

a particular mobile operating system. 

 Microsoft has represented to Google that this Topic merely seeks information "sufficient 

to identify historical and projected unit shipments of Android" and any response will be limited 

accordingly. 
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Respectfully submitted. 

Dated:  October 19, 2011   /s/ David A. Perlson 
_________________________ 
David A. Perlson 
50 California St., 22nd Floor 
San Francisco, CA 94111 
Tel: (415) 875-6600 
Fax: (415) 975-6700 
davidperlson@quinnemanuel.com 
 
Alex Lasher 
1299 Pennsylvania Avenue NW, Suite 825 
Washington, D.C. 20004 
Tel: (202) 756-1950 
Fax: (202) 756-1951 
alexlasher@quinnemanuel.com 
 
QUINN EMANUEL URQUHART & SULLIVAN, 
LLP 
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I hereby certify that on October 19, 2011, the foregoing was served upon the following parties 
as indicated: 

Jeffrey Hsu 
Office of Unfair Import Investigation 

U.S. International Trade Commission 
500 E. Street, S.W. 
Washington, D.C. 20436 
Email:  jeffrey.hsu@usitc.gov 

 Via First Class Mail 
 Via Hand Delivery 
 Via Overnight Courier 
 Via Electronic Mail 

Counsel for Microsoft Corporation 
 
V. James Adduci 
Adduci, Mastriani & Schaumberg LLP 
1200 Seventeenth St., NW 5th Floor 
Washington, D.C. 20036 
Email:  MSFT-2@adduci.com; MSFT-
L14External@woodcock.com; MSFT_BN@orrick.com 

 
 

 Via First Class Mail 
 Via Hand Delivery 
 Via Overnight Courier 
 Via Electronic Mail 

Counsel for Respondent Hon Hai Precision Industry Co., L td., 
Foxconn E lectronics, Inc., Foxconn International Holdings 

L td., and Foxconn Precision Component (Shenzhen) Co., L td. 
 
Edward M. Lebow 
Haynes and Boone LLP 
1615 L Street, NW Suite 800 
Washington, D.C. 20036 
Email:  HonHai769@haynesboone.com 

 
 
 
 

 Via First Class Mail 
 Via Hand Delivery 
 Via Overnight Courier 
 Via Electronic Mail 

Counsel for Respondents Barnes & Noble, Inc., 
BarnesAndNoble.com LLC , and Inventec Corp. 
 

Marcia H. Sundeen 
Jeffrey S. Gerchick 
Aimee N. Souci 
Kenyon & Kenyon LLP 
One Broadway 
New York, NY 10004 
Email: MSundeen@Kenyon.com; jgerchick@kenyon.com; 
asoucie@kenyon.com 

 
 
 

 Via First Class Mail 
 Via Hand Delivery 
 Via Overnight Courier 
 Via Electronic Mail 

 
/s/ Jon Tap 
_______________________ 
Jon Tap 
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Friday, October 21, 2011 8:37 PM
To: 'Kevin Smith'; Alex Lasher
Subject: 337-769: Certain Handheld Electronic Computing Devices

Kevin and Alex,

We have reviewed Google’s responses and objections served on October 19, 2011. Thank you for agreeing to
search for and produce responsive, non-privileged documents relating to Requests 1, 2, 3, 7, 9, and 11.

We note, however, that Google has not agreed to conduct searches for the remaining Requests. With respect
to Requests 4, 5, 8, 10, 12, 14, and 17, Google has stated that any response will be limited according to
Microsoft’s representations in the meet-and-confer process, but has not indicated that it will conduct any
search for responsive, non-privileged documents and produce such documents. With respect to Requests 6,
13, 15, and 16, Google also has not indicated that it will conduct any search for responsive, non-privileged
documents and produce such documents.

Subject to its objections, does Google intend to search for and produce non-privileged documents responsive
to all of the Requests? If not, please provide an explanation as soon as possible.

Lastly, in a telephonic hearing today, Administrative Law Judge Essex extended the deadline for fact discovery
relating to Barnes & Noble’s patent misuse defense. As a result, Microsoft can agree to a 15-day extension of
time (to November 8) for Google to produce documents. I trust that this will help alleviate the concerns over
burden articulated in Google’s objections, and enable us to quickly resolve these outstanding issues.

Best,

Dick
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Rinkema, Richard A.

From: Kevin Smith [kevinsmith@quinnemanuel.com]
Sent: Tuesday, October 25, 2011 12:46 PM
To: Rinkema, Richard A.
Cc: Alex Lasher; Perlson, David
Subject: RE: 337-769: Certain Handheld Electronic Computing Devices

Dick,

Thank you for the information regarding the telephonic hearing and the extension of time to produce
documents. Google has begun collecting documents responsive to Requests 1, 2, 3, 7, 9, and 11. As stated
during our meet and confer and in Google's Objections, however, many of the remaining requests call for
documents containing Google's "strategy" and "assessments" related to various legal issues. The vast
majority, if not all, of those documents would therefore be protected work-product and/or attorney-client
privileged communications. Further, all of the remaining Requests exceed any relevance to the investigation
that Microsoft has so far articulated. Google therefore does not intend to search for or produce documents
responsive to requests 4, 5, 8, 10, 12, 14 or 17 unless Microsoft further narrows the scope of those requests
and more clearly articulates their relevance to the investigation.
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Kevin and Alex,

We have reviewed Google’s responses and objections served on October 19, 2011. Thank you for agreeing to
search for and produce responsive, non-privileged documents relating to Requests 1, 2, 3, 7, 9, and 11.

We note, however, that Google has not agreed to conduct searches for the remaining Requests. With respect
to Requests 4, 5, 8, 10, 12, 14, and 17, Google has stated that any response will be limited according to
Microsoft’s representations in the meet-and-confer process, but has not indicated that it will conduct any
search for responsive, non-privileged documents and produce such documents. With respect to Requests 6,
13, 15, and 16, Google also has not indicated that it will conduct any search for responsive, non-privileged
documents and produce such documents.

Subject to its objections, does Google intend to search for and produce non-privileged documents responsive
to all of the Requests? If not, please provide an explanation as soon as possible.
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Lastly, in a telephonic hearing today, Administrative Law Judge Essex extended the deadline for fact discovery
relating to Barnes & Noble’s patent misuse defense. As a result, Microsoft can agree to a 15-day extension of
time (to November 8) for Google to produce documents. I trust that this will help alleviate the concerns over
burden articulated in Google’s objections, and enable us to quickly resolve these outstanding issues.

Best,

Dick
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===========================================================
IRS Circular 230 disclosure: To ensure compliance with requirements
imposed by the IRS, we inform you that any tax advice contained in this
communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any tax-related matter(s)
addressed herein.
===========================================================
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY
THE INTENDED RECIPIENT OF THE TRANSMISSION, AND
MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU
RECEIVED THIS E- MAIL IN ERROR, ANY REVIEW, USE,
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND
PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.
For more information about Orrick, please visit http://www.orrick.com/
===========================================================
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Wednesday, October 26, 2011 1:40 PM
To: 'Kevin Smith'
Cc: Alex Lasher; Perlson, David
Subject: 337-769: Certain Handheld Electronic Computing Devices

Kevin,

Thank you for your email today confirming that Google is searching for documents responsive to Requests 1,
2, 3, 7, 9, and 11.

With respect to Requests 4, 5, 8, 10, 12, 14, and 17, I note in response:

Microsoft already has agreed to exclude from these Requests any documents relating solely to entities
other than Microsoft.
We have repeatedly confirmed, during our meet-and-confer and in my October 18, 2011, e-mail as well
as in the text of the Requests themselves, that the Requests apply to business evaluations,
assessments, strategy discussions, or analyses (Requests 4, 5), business discussions with device
manufacturers (Requests 8, 10, 12), and business plans or strategies (Request 14). Google’s
insistence that the “vast majority, if not all” of these requested business documents will be protected is
baseless.
Despite the specific language of the Requests and Microsoft’s repeated confirmation that it seeks
business documents, Microsoft nevertheless offered, both in our meet-and-confer and in my October 18
email, to consider any reasonable and specific limitations Google may propose that will expedite
production and lessen the purported burden. Google has not responded with any proposed limitations
at all.
Request 17 seeks, again pursuant to a limitation Microsoft agreed to in order to lessen Google’s
production burden, documents sufficient to identify historical and projected unit shipments of Android.
There is no possible interpretation of this Request that could implicate the work product doctrine or
attorney-client privilege. Google clearly would be in possession of any such projections relating to the
overall Android market. The Request clearly is relevant to the impact, if any, of Microsoft’s alleged
conduct on Android shipments.
The relevance of all of the Requests is self-evident, but for purposes, hopefully, of narrowing this
dispute:

o Microsoft provided additional, detailed descriptions of the relevance of Requests 10 and 14 at
Google’s request.

o All of the Requests relate to Google’s knowledge of the impact, if any, on Android of conduct that
Barnes & Noble alleges harms Android.

o Google is an entity that would be in a position to understand the impact of any alleged conduct on
the overall market for Android devices.

Furthermore, you have not addressed whether Google intends to search for documents responsive to
Requests 6, 13, 15 or 16. Microsoft has provided detailed explanations of the relevance of these Requests.
As with other Requests, Microsoft has sought business documents in these four Requests, and any privilege
implications should be minimal (and in the case of Requests13, 15, and 16, practically non-existent). With
respect to Request 6, Microsoft has again indicated that it will consider reasonable and specific suggested
limitations from Google, and Google has declined to offer any.

Microsoft’s explanations, limitations, and offers apply equally to Google’s objections to the deposition topics in
the subpoena ad testificandum.
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Microsoft agreed to provide Google with a one-week extension of the production deadline, then a two-day
extension of the response deadline, and then, in conjunction with the extension of fact discovery, offered a
further two-week extension of the production deadline. In order to lessen the burden on Google and in the
spirit of cooperation, Microsoft has agreed to significant and unnecessary limitations on the documents Google
must produce, and offered to continue working with Google. Google has not responded in kind. Please let me
know by the close of business today, Pacific time, whether Google will reconsider its refusal to search for and
produce documents responsive to Requests 4, 5, 6, 8, 10, 12, 13, 14, 15, 16, and 17. Otherwise, Microsoft will
consider us to be at an impasse and seek to enforce the subpoena immediately.

Regards,

Dick
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Rinkema, Richard A.

From: Kevin Smith [kevinsmith@quinnemanuel.com]
Sent: Thursday, October 27, 2011 7:25 PM
To: Rinkema, Richard A.
Cc: Perlson, David; Alex Lasher; Perlson, David
Subject: RE: 337-769: Certain Handheld Electronic Computing Devices

Dick,

I would like to tentatively offer a compromise proposal for your consideration. I am still awaiting final approval
from my client regarding this proposal, but I thought it would be worthwhile to allow you the chance to discuss it
with Microsoft and provide feedback.

Under this proposal, Google would agree to collect documents from four custodians who have primary
responsibility for relations with handset manufacturers generally and Barnes & Noble specifically. Those
custodians include Lan Roche, Android Sales Engineer; Chris Barton, Head of Android Business Development
– Americas; John Lagerling, Director, Android Global Partnerships; and Patrick Brady, Director of Android
Partner Engineering. Google would search for and collect documents from these custodians that are
responsive to Requests 1-3 and 7-12.

In addition, in response to Request 17, Google can provide non-confidential documents identifying past and
projected U.S. Android shipments. To the extent Microsoft would like confidential information on third-party
Android shipments, Google will have to evaluate whether it is obligated to provide notice and an opportunity to
move for a protective order to third-party device manufacturers.

I am available to schedule a time to discuss.
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Kevin,

Thank you for your email today confirming that Google is searching for documents responsive to Requests 1,
2, 3, 7, 9, and 11.

With respect to Requests 4, 5, 8, 10, 12, 14, and 17, I note in response:

Microsoft already has agreed to exclude from these Requests any documents relating solely to entities
other than Microsoft.
We have repeatedly confirmed, during our meet-and-confer and in my October 18, 2011, e-mail as well
as in the text of the Requests themselves, that the Requests apply to business evaluations,
assessments, strategy discussions, or analyses (Requests 4, 5), business discussions with device
manufacturers (Requests 8, 10, 12), and business plans or strategies (Request 14). Google’s
insistence that the “vast majority, if not all” of these requested business documents will be protected is
baseless.
Despite the specific language of the Requests and Microsoft’s repeated confirmation that it seeks
business documents, Microsoft nevertheless offered, both in our meet-and-confer and in my October 18
email, to consider any reasonable and specific limitations Google may propose that will expedite
production and lessen the purported burden. Google has not responded with any proposed limitations
at all.
Request 17 seeks, again pursuant to a limitation Microsoft agreed to in order to lessen Google’s
production burden, documents sufficient to identify historical and projected unit shipments of Android.
There is no possible interpretation of this Request that could implicate the work product doctrine or
attorney-client privilege. Google clearly would be in possession of any such projections relating to the
overall Android market. The Request clearly is relevant to the impact, if any, of Microsoft’s alleged
conduct on Android shipments.
The relevance of all of the Requests is self-evident, but for purposes, hopefully, of narrowing this
dispute:

o Microsoft provided additional, detailed descriptions of the relevance of Requests 10 and 14 at
Google’s request.

o All of the Requests relate to Google’s knowledge of the impact, if any, on Android of conduct that
Barnes & Noble alleges harms Android.

o Google is an entity that would be in a position to understand the impact of any alleged conduct on
the overall market for Android devices.

Furthermore, you have not addressed whether Google intends to search for documents responsive to
Requests 6, 13, 15 or 16. Microsoft has provided detailed explanations of the relevance of these Requests.
As with other Requests, Microsoft has sought business documents in these four Requests, and any privilege
implications should be minimal (and in the case of Requests13, 15, and 16, practically non-existent). With
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respect to Request 6, Microsoft has again indicated that it will consider reasonable and specific suggested
limitations from Google, and Google has declined to offer any.

Microsoft’s explanations, limitations, and offers apply equally to Google’s objections to the deposition topics in
the subpoena ad testificandum.

Microsoft agreed to provide Google with a one-week extension of the production deadline, then a two-day
extension of the response deadline, and then, in conjunction with the extension of fact discovery, offered a
further two-week extension of the production deadline. In order to lessen the burden on Google and in the
spirit of cooperation, Microsoft has agreed to significant and unnecessary limitations on the documents Google
must produce, and offered to continue working with Google. Google has not responded in kind. Please let me
know by the close of business today, Pacific time, whether Google will reconsider its refusal to search for and
produce documents responsive to Requests 4, 5, 6, 8, 10, 12, 13, 14, 15, 16, and 17. Otherwise, Microsoft will
consider us to be at an impasse and seek to enforce the subpoena immediately.

Regards,

Dick
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===========================================================
IRS Circular 230 disclosure: To ensure compliance with requirements
imposed by the IRS, we inform you that any tax advice contained in this
communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any tax-related matter(s)
addressed herein.
===========================================================
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY
THE INTENDED RECIPIENT OF THE TRANSMISSION, AND
MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU
RECEIVED THIS E- MAIL IN ERROR, ANY REVIEW, USE,
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND
PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM.
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THANK YOU IN ADVANCE FOR YOUR COOPERATION.
For more information about Orrick, please visit http://www.orrick.com/
===========================================================
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Monday, October 31, 2011 8:30 PM
To: Kevin Smith
Cc: Perlson, David; Alex Lasher
Subject: Re: 337-769: Certain Handheld Electronic Computing Devices

Kevin,

Thank you for your suggestion regarding appropriate custodians for Requests 1-3 and 7-12, and agreement
regarding Request 17. Microsoft agrees that Google may limit its initial search to Lan Roche, Chris Barton,
John Lagerling, and Patrick Brady as to those Requests, on the understanding that if the documents suggest
more appropriate custodians, such custodians may be added at a later time.

That narrows our differences to Requests 4-6 and 13-16. In hopes of quickly resolving these differences,
Microsoft can offer the following additional compromises (with changes to existing text in underlined red):

· Requests 5 and 6 may be further limited to “business evaluations, assessments, strategy discussions,
or analyses of the impact on Android distribution of actual, potential, or threatened patent infringement
lawsuits by Microsoft related to Android” and “business evaluations, assessments, strategy discussions,
or analyses of the impact on Android distribution of public claims by Microsoft or Microsoft executives or
employees that Android infringes Microsoft patents.”

· Request 16 also may be further limited to “business evaluations, assessments, strategy discussions, or
analyses of competing mobile operating systems from Microsoft.”

· Requests 4-6, 15, and 16 cover higher-level business discussions within Google of the impact on
Android of the alleged conduct. Therefore, it is important that senior Google executives be included as
custodians, including Messrs. Page, Brin, Schmidt, and Andy Rubin. These executives have
commented publicly on the alleged impact of Microsoft patents, patent claims, and litigation on Android,
and may possess important evidence relevant to Barnes & Noble’s claims that Microsoft’s alleged
conduct has had an anti-competitive effect. In addition, we ask that Google identify an appropriate
custodian covering investor relations at Google, as certain statements regarding the impact of alleged
Microsoft conduct have occurred in the context of, for example, discussions in quarterly earnings calls.
Therefore, with respect to Requests 4-6, 15, and 16, Microsoft can agree to limit Google’s search to
these custodians (Page, Brin, Schmidt, Rubin and an investor relations custodian to be named), in
addition to the four individuals you named for Requests 1-3 and 7-12. This limitation is subject to the
same caveat above that if the documents indicate a more appropriate custodian, such a custodian can
be added.

· With the custodial limitations described above, the privilege issue should largely be resolved.
Nevertheless, Microsoft agrees that if Google demonstrates that its searches are returning an
unreasonable number of privilege hits, it will consider appropriate limits on what must be included in a
privilege log.

· Lastly, Microsoft can agree to withdraw Requests 13 and 14.

Please let me know as soon as possible if these compromises are acceptable to your client.
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Dick,

I would like to tentatively offer a compromise proposal for your consideration. I am still awaiting final approval
from my client regarding this proposal, but I thought it would be worthwhile to allow you the chance to discuss it
with Microsoft and provide feedback.

Under this proposal, Google would agree to collect documents from four custodians who have primary
responsibility for relations with handset manufacturers generally and Barnes & Noble specifically. Those
custodians include Lan Roche, Android Sales Engineer; Chris Barton, Head of Android Business Development
– Americas; John Lagerling, Director, Android Global Partnerships; and Patrick Brady, Director of Android
Partner Engineering. Google would search for and collect documents from these custodians that are
responsive to Requests 1-3 and 7-12.

In addition, in response to Request 17, Google can provide non-confidential documents identifying past and
projected U.S. Android shipments. To the extent Microsoft would like confidential information on third-party
Android shipments, Google will have to evaluate whether it is obligated to provide notice and an opportunity to
move for a protective order to third-party device manufacturers.

I am available to schedule a time to discuss.
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Kevin,

Thank you for your email today confirming that Google is searching for documents responsive to Requests 1,
2, 3, 7, 9, and 11.

With respect to Requests 4, 5, 8, 10, 12, 14, and 17, I note in response:

· Microsoft already has agreed to exclude from these Requests any documents relating solely to entities
other than Microsoft.

· We have repeatedly confirmed, during our meet-and-confer and in my October 18, 2011, e-mail as well
as in the text of the Requests themselves, that the Requests apply to business evaluations,
assessments, strategy discussions, or analyses (Requests 4, 5), business discussions with device
manufacturers (Requests 8, 10, 12), and business plans or strategies (Request 14). Google’s
insistence that the “vast majority, if not all” of these requested business documents will be protected is
baseless.

· Despite the specific language of the Requests and Microsoft’s repeated confirmation that it seeks
business documents, Microsoft nevertheless offered, both in our meet-and-confer and in my October 18
email, to consider any reasonable and specific limitations Google may propose that will expedite
production and lessen the purported burden. Google has not responded with any proposed limitations
at all.

· Request 17 seeks, again pursuant to a limitation Microsoft agreed to in order to lessen Google’s
production burden, documents sufficient to identify historical and projected unit shipments of Android.
There is no possible interpretation of this Request that could implicate the work product doctrine or
attorney-client privilege. Google clearly would be in possession of any such projections relating to the
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overall Android market. The Request clearly is relevant to the impact, if any, of Microsoft’s alleged
conduct on Android shipments.

· The relevance of all of the Requests is self-evident, but for purposes, hopefully, of narrowing this
dispute:

o Microsoft provided additional, detailed descriptions of the relevance of Requests 10 and 14 at
Google’s request.

o All of the Requests relate to Google’s knowledge of the impact, if any, on Android of conduct that
Barnes & Noble alleges harms Android.

o Google is an entity that would be in a position to understand the impact of any alleged conduct on
the overall market for Android devices.

Furthermore, you have not addressed whether Google intends to search for documents responsive to
Requests 6, 13, 15 or 16. Microsoft has provided detailed explanations of the relevance of these Requests.
As with other Requests, Microsoft has sought business documents in these four Requests, and any privilege
implications should be minimal (and in the case of Requests13, 15, and 16, practically non-existent). With
respect to Request 6, Microsoft has again indicated that it will consider reasonable and specific suggested
limitations from Google, and Google has declined to offer any.

Microsoft’s explanations, limitations, and offers apply equally to Google’s objections to the deposition topics in
the subpoena ad testificandum.

Microsoft agreed to provide Google with a one-week extension of the production deadline, then a two-day
extension of the response deadline, and then, in conjunction with the extension of fact discovery, offered a
further two-week extension of the production deadline. In order to lessen the burden on Google and in the
spirit of cooperation, Microsoft has agreed to significant and unnecessary limitations on the documents Google
must produce, and offered to continue working with Google. Google has not responded in kind. Please let me
know by the close of business today, Pacific time, whether Google will reconsider its refusal to search for and
produce documents responsive to Requests 4, 5, 6, 8, 10, 12, 13, 14, 15, 16, and 17. Otherwise, Microsoft will
consider us to be at an impasse and seek to enforce the subpoena immediately.

Regards,

Dick
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IRS Circular 230 disclosure: To ensure compliance with requirements
imposed by the IRS, we inform you that any tax advice contained in this
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communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any tax-related matter(s)
addressed herein.
===========================================================
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY
THE INTENDED RECIPIENT OF THE TRANSMISSION, AND
MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU
RECEIVED THIS E- MAIL IN ERROR, ANY REVIEW, USE,
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND
PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.
For more information about Orrick, please visit http://www.orrick.com/
===========================================================
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Rinkema, Richard A.

From: Kevin Smith [kevinsmith@quinnemanuel.com]
Sent: Thursday, November 03, 2011 12:06 PM
To: Rinkema, Richard A.
Cc: Perlson, David; Alex Lasher
Subject: RE: 337-769: Certain Handheld Electronic Computing Devices

Dick,

Thank you for your continued efforts to meet and confer on the scope of Microsoft’s subpoena. Although the
custodians identified are reasonable and adequate to respond to Microsoft’s requests, Google will agree to meet
and confer on the issue of collecting documents from additional custodians at a later date, should Microsoft
consider it necessary.

I further appreciate your efforts to narrow the scope of Requests 5, 6 and 16 and your decision to withdraw
Requests 13 and 14. Nevertheless, Google cannot agree to produce documents that call for its strategies related
to the legal issues you have identified in those remaining requests. As stated in our previous correspondence
and telephone call, these requests call, for among other things documents describing Google’s “strategy”
concerning litigation. Although the custodians you have identified are not attorneys, documents in their
possession related to Google’s litigation strategies would almost invariably be either privileged or work
product. Finally, although I appreciate your efforts to clarify, the relevance of these subjects to the defense of
patent misuse is not clear to Google. If you have case law or other authority stating that such evidence is
relevant to the defense of patent misuse, Google would be willing to reconsider its position.

With respect to the requests that Google has agreed to produce documents in response to, I note that Google
does not intend to produce documents produced after the date that Microsoft’s subpoena was served. Google
also does not intend to produce “autosaved” drafts of emails. I am available to discuss these issues if
necessary.

Thanks for your cooperation. I expect to have documents to produce to Microsoft next week.
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Thank you for your suggestion regarding appropriate custodians for Requests 1-3 and 7-12, and agreement
regarding Request 17. Microsoft agrees that Google may limit its initial search to Lan Roche, Chris Barton,
John Lagerling, and Patrick Brady as to those Requests, on the understanding that if the documents suggest
more appropriate custodians, such custodians may be added at a later time.

That narrows our differences to Requests 4-6 and 13-16. In hopes of quickly resolving these differences,
Microsoft can offer the following additional compromises (with changes to existing text in underlined red):

· Requests 5 and 6 may be further limited to “business evaluations, assessments, strategy discussions,
or analyses of the impact on Android distribution of actual, potential, or threatened patent infringement
lawsuits by Microsoft related to Android” and “business evaluations, assessments, strategy discussions,
or analyses of the impact on Android distribution of public claims by Microsoft or Microsoft executives or
employees that Android infringes Microsoft patents.”

· Request 16 also may be further limited to “business evaluations, assessments, strategy discussions, or
analyses of competing mobile operating systems from Microsoft.”

· Requests 4-6, 15, and 16 cover higher-level business discussions within Google of the impact on
Android of the alleged conduct. Therefore, it is important that senior Google executives be included as
custodians, including Messrs. Page, Brin, Schmidt, and Andy Rubin. These executives have
commented publicly on the alleged impact of Microsoft patents, patent claims, and litigation on Android,
and may possess important evidence relevant to Barnes & Noble’s claims that Microsoft’s alleged
conduct has had an anti-competitive effect. In addition, we ask that Google identify an appropriate
custodian covering investor relations at Google, as certain statements regarding the impact of alleged
Microsoft conduct have occurred in the context of, for example, discussions in quarterly earnings calls.
Therefore, with respect to Requests 4-6, 15, and 16, Microsoft can agree to limit Google’s search to
these custodians (Page, Brin, Schmidt, Rubin and an investor relations custodian to be named), in
addition to the four individuals you named for Requests 1-3 and 7-12. This limitation is subject to the
same caveat above that if the documents indicate a more appropriate custodian, such a custodian can
be added.

· With the custodial limitations described above, the privilege issue should largely be resolved.
Nevertheless, Microsoft agrees that if Google demonstrates that its searches are returning an
unreasonable number of privilege hits, it will consider appropriate limits on what must be included in a
privilege log.

· Lastly, Microsoft can agree to withdraw Requests 13 and 14.

Please let me know as soon as possible if these compromises are acceptable to your client.
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Dick,

I would like to tentatively offer a compromise proposal for your consideration. I am still awaiting final approval
from my client regarding this proposal, but I thought it would be worthwhile to allow you the chance to discuss it
with Microsoft and provide feedback.

Under this proposal, Google would agree to collect documents from four custodians who have primary
responsibility for relations with handset manufacturers generally and Barnes & Noble specifically. Those
custodians include Lan Roche, Android Sales Engineer; Chris Barton, Head of Android Business Development
– Americas; John Lagerling, Director, Android Global Partnerships; and Patrick Brady, Director of Android
Partner Engineering. Google would search for and collect documents from these custodians that are
responsive to Requests 1-3 and 7-12.

In addition, in response to Request 17, Google can provide non-confidential documents identifying past and
projected U.S. Android shipments. To the extent Microsoft would like confidential information on third-party
Android shipments, Google will have to evaluate whether it is obligated to provide notice and an opportunity to
move for a protective order to third-party device manufacturers.

I am available to schedule a time to discuss.
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Kevin,

Thank you for your email today confirming that Google is searching for documents responsive to Requests 1,
2, 3, 7, 9, and 11.

With respect to Requests 4, 5, 8, 10, 12, 14, and 17, I note in response:

· Microsoft already has agreed to exclude from these Requests any documents relating solely to entities
other than Microsoft.

· We have repeatedly confirmed, during our meet-and-confer and in my October 18, 2011, e-mail as well
as in the text of the Requests themselves, that the Requests apply to business evaluations,
assessments, strategy discussions, or analyses (Requests 4, 5), business discussions with device
manufacturers (Requests 8, 10, 12), and business plans or strategies (Request 14). Google’s
insistence that the “vast majority, if not all” of these requested business documents will be protected is
baseless.

· Despite the specific language of the Requests and Microsoft’s repeated confirmation that it seeks
business documents, Microsoft nevertheless offered, both in our meet-and-confer and in my October 18
email, to consider any reasonable and specific limitations Google may propose that will expedite
production and lessen the purported burden. Google has not responded with any proposed limitations
at all.

· Request 17 seeks, again pursuant to a limitation Microsoft agreed to in order to lessen Google’s
production burden, documents sufficient to identify historical and projected unit shipments of Android.
There is no possible interpretation of this Request that could implicate the work product doctrine or
attorney-client privilege. Google clearly would be in possession of any such projections relating to the
overall Android market. The Request clearly is relevant to the impact, if any, of Microsoft’s alleged
conduct on Android shipments.

· The relevance of all of the Requests is self-evident, but for purposes, hopefully, of narrowing this
dispute:

o Microsoft provided additional, detailed descriptions of the relevance of Requests 10 and 14 at
Google’s request.

o All of the Requests relate to Google’s knowledge of the impact, if any, on Android of conduct that
Barnes & Noble alleges harms Android.

o Google is an entity that would be in a position to understand the impact of any alleged conduct on
the overall market for Android devices.



!

Furthermore, you have not addressed whether Google intends to search for documents responsive to
Requests 6, 13, 15 or 16. Microsoft has provided detailed explanations of the relevance of these Requests.
As with other Requests, Microsoft has sought business documents in these four Requests, and any privilege
implications should be minimal (and in the case of Requests13, 15, and 16, practically non-existent). With
respect to Request 6, Microsoft has again indicated that it will consider reasonable and specific suggested
limitations from Google, and Google has declined to offer any.

Microsoft’s explanations, limitations, and offers apply equally to Google’s objections to the deposition topics in
the subpoena ad testificandum.

Microsoft agreed to provide Google with a one-week extension of the production deadline, then a two-day
extension of the response deadline, and then, in conjunction with the extension of fact discovery, offered a
further two-week extension of the production deadline. In order to lessen the burden on Google and in the
spirit of cooperation, Microsoft has agreed to significant and unnecessary limitations on the documents Google
must produce, and offered to continue working with Google. Google has not responded in kind. Please let me
know by the close of business today, Pacific time, whether Google will reconsider its refusal to search for and
produce documents responsive to Requests 4, 5, 6, 8, 10, 12, 13, 14, 15, 16, and 17. Otherwise, Microsoft will
consider us to be at an impasse and seek to enforce the subpoena immediately.

Regards,

Dick
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===========================================================
IRS Circular 230 disclosure: To ensure compliance with requirements
imposed by the IRS, we inform you that any tax advice contained in this
communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any tax-related matter(s)
addressed herein.
===========================================================
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY
THE INTENDED RECIPIENT OF THE TRANSMISSION, AND
MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU
RECEIVED THIS E- MAIL IN ERROR, ANY REVIEW, USE,
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DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND
PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.
For more information about Orrick, please visit http://www.orrick.com/
===========================================================
===========================================================
IRS Circular 230 disclosure: To ensure compliance with requirements
imposed by the IRS, we inform you that any tax advice contained in this
communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any tax-related matter(s)
addressed herein.
===========================================================
NOTICE TO RECIPIENT: THIS E-MAIL IS MEANT FOR ONLY
THE INTENDED RECIPIENT OF THE TRANSMISSION, AND
MAY BE A COMMUNICATION PRIVILEGED BY LAW. IF YOU
RECEIVED THIS E- MAIL IN ERROR, ANY REVIEW, USE,
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
E-MAIL IS STRICTLY PROHIBITED. PLEASE NOTIFY US
IMMEDIATELY OF THE ERROR BY RETURN E-MAIL AND
PLEASE DELETE THIS MESSAGE FROM YOUR SYSTEM.
THANK YOU IN ADVANCE FOR YOUR COOPERATION.
For more information about Orrick, please visit http://www.orrick.com/
===========================================================
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Rinkema, Richard A.

From: Rinkema, Richard A.
Sent: Thursday, November 03, 2011 3:07 PM
To: 'Kevin Smith'
Cc: Alex Lasher; Perlson, David
Subject: 337-769: Certain Handheld Electronic Computing Devices

Kevin,

Microsoft has sufficiently explained the relevance of Requests 4-6 and 16 to Barnes & Noble’s patent misuse
defense in this Investigation. The case law on the relevance of an anti-competitive effects analysis to the
patent misuse defense is well established, as affirmed most recently in Princo Corp. v. Int’l Trade Comm’n, 616
F.3d 1318, 1340 (Fed. Cir. 2010) (the “key inquiry” for patent misuse is whether the patentee “has
impermissibly broadened the physical or temporal scope of the patent grant and has done so in a manner that
has anticompetitive effects”). Indeed, Barnes & Noble agreed that this is the “key inquiry” with respect to its
misuse defense and that any effects must take place in a relevant market, on page 9 of its response to
Microsoft’s motion to strike.

Further, Microsoft does not agree that Google may produce documents generated only prior to the date of
Microsoft’s subpoena. The Requests are continuing in nature and encompass responsive documents current
to the date of Google’s response and forward.

We are clearly at an impasse as to these Requests (and the corresponding deposition topics). Absent a
change of heart by Google before noon Eastern tomorrow, Microsoft intends to move to enforce the
subpoenas.
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Welcome to Android

Here you can find the information
and source code you need to
build an Android-compatible
device.

Android is an open-source
software stack for mobile devices,
and a corresponding open-source
project led by Google. We created Android in
response to our own experiences launching mobile
apps. We wanted to make sure that there was no
central point of failure, so that no industry player can
restrict or control the innovations of any other. That's
why we created Android, and made its source code
open.

Learn more »

News
Compatibility Definition for
Android 2.3

The Compatibility Definition Document
for Android 2.3.3 has been published.
Android 2.3 allows device manufacturers
to use the Android source code to ship a
significantly wider variety of devices,
including devices with extra-large
screens, such as tablets. Android 2.3.3
adds enhanced Near-Field
Communications support to the Android
APIs. For more information, visit the
Compatibility page.

Source Code Available for
Android 2.3

The source code for the Android 2.3
platform and software stack has been
released! This release allows OEMs to
begin preparing Android 2.3 for
installation on new and existing devices,
and allows hobbyists, enthusiasts, and
researchers to develop custom builds.
For information on how to obtain the
software, visit our Getting the Source
page.

Home Source Compatibility Tech Info Community About

Android.com

Page 1 of 2Welcome to Android | Android Open Source

11/8/2011http://source.android.com/



 Source

If you're interested in
contributing to the
Android source code
or helping out with
the open-source
project, our Source
pages have the
information you
need.

Get Involved »

Compatibility

If you're an
organization building
an Android device,
you'll want to check
out our Compatibility
pages to find out
how to take
advantage of the
benefits of

compatibility.

Get Compatible »
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CORPORATION'S MOTION TO CERTIFY AND MEMORANDUM IN SUPPORT OF 
MOTION TO CERTIFY TO THE COMMISSION A REQUEST FOR JUDICIAL 
ENFORCEMENT OF SUBPOENAS DUCES TECUM AND AD TESTIFICANDUM 
ISSUED TO GOOGLE INC. AND REQUEST FOR SHORTENED TIME TO RESPOND 
was served to the parties, in the manner indicated below, this 9th day of November 2011: 

The Honorable James R. Holbein 
Secretary 
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500 E Street, S.W., Room 112A 
Washington, DC 20436 
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