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 1  P R O C E E D I N G S 

 2 NOVEMBER 4, 2010 1:47 P.M.  

 3

 4 THE CLERK:  C 10-1811, Anthony Ventura, et al. versus

 5 Sony Computer Entertainment America, Incorporated .

 6 Please come forward and state your appearances.

 7 MR. QUADRA:  Good afternoon, Your Honor.  James

 8 Quadra on behalf of plaintiff.

 9 THE COURT:  Good afternoon.

10 MR. PIZZIRUSSO:  James Pizzirusso on behalf of the

11 plaintiffs.

12 THE COURT:  Good afternoon.

13 MS. RIVAS:  Good afternoon.  Rosemary Rivas on behalf

14 of the plaintiffs.

15 THE COURT:  Good afternoon.

16 MR. WARSHAW:  Good afternoon, Your Honor.  Daniel

17 Warshaw, Pearson Simon Warshaw Penny, for plainti ffs.

18 THE COURT:  Good afternoon.

19 MS. SACKS:  Good afternoon, Your Honor.  Luanne Sacks

20 and Carter Ott, DLA Piper, on behalf of defendant  Sony

21 Computer.

22 THE COURT:  Good afternoon.

23 Let me go through with you my initial impressions  in

24 this matter, having read through what you submitt ed.

25 This is a motion to dismiss the consolidated clas s
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 1 action complaint.  And the claims that we have be fore us are a

 2 claim for breach of express warranty, breach of i mplied

 3 warranty and merchantability and fitness for a pa rticular

 4 purpose, a CLRA claim, CFAA claim, Magnuson-Moss Warranty Act,

 5 17200, 17500, conversion, and unjust enrichment.

 6 What I propose to do is just walk through my

 7 impressions on these, and then you can address th e ones you

 8 think you need to address.

 9 The express warranty claim, as I understand that one,

10 the plaintiffs are pointing to various statements  allegedly

11 made by Sony, but not the specific materials that  were

12 associated with the sale of the PlayStation.

13 So, they are not pointing to terms in the license

14 agreement in terms of service.  I have some quest ion about

15 whether or not that would provide a sufficient ba sis for an

16 express warranty claim.

17 I know Judge Fogel decided the Blennis case.  And he,

18 I think in a similar situation, had questions abo ut whether or

19 not that was a basis for an express warranty clai m.

20 I'm inclined on that claim to grant it with leave  to

21 amend, with an opportunity to address that.

22 The implied warranty claims, there are two counts  of

23 implied warranty.  The argument there is a lack o f privity

24 argument.  And in response to that, plaintiffs ar e directing me

25 to the sort of notion of direct dealings, direct dealing
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 1 exception; that there was some -- even though the  actual sale

 2 wasn't from the defendant, there was enough conta ct in the form

 3 of ongoing activity, if you will.

 4 The long and short of it is, I don't think this i s

 5 like the U.S. Roofing case, where there is some demonstration

 6 of money directly paid subsequent to the initial sale for

 7 updates and upgrades, and the like.

 8 I don't see that here.  So, I'm inclined to think

 9 that also is appropriately dismissed with leave t o amend.

10 The Magnuson-Moss Warranty Act claims, that to me

11 seems derivative of the state law warranty claims .  I know

12 there is some question the defendant suggests.  I n addition to

13 the other defenses that they have presented, they  have got an

14 argument that there isn't a specified time period , and that's

15 contrary to the regs.

16 But I think the more important concern to me, at this

17 stage, is I think it does rise or fall to some ex tent on the

18 state warranty claims.  And as I'm inclined, at l east at this

19 juncture, to dismiss with leave to amend, I would  do that with

20 that claim, as well.

21 With the California Consumer Legal Remedies Act

22 claim, the argument there is, as I understand it,  plaintiffs

23 are contending there was a misrepresentation on t he

24 functionality of the PlayStation in the sense tha t it's

25 represented to have the alternate operating syste ms function,

                Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR 
               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court

                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659

Case3:10-cv-01811-RS   Document109    Filed11/15/10   Page5 of 48



     6

 1 and then only down the line is that effectively d isabled when

 2 the upgrades come down the pike; and, therefore, there's a

 3 misrepresentation of that functionality.

 4 And then the defense argues, well, at the time of

 5 sale there wasn't any even arguable misrepresenta tion; there

 6 was a reservation of rights to disable, if you wi ll, under the

 7 license agreement and, therefore, there's no misr epresentation.

 8 That one I'm just going to ask the parties to add ress

 9 for me, because I want to make sure I understand the arguments.

10 And you can give me some further guidance.

11 On the Unfair Competition Claim and the false

12 advertising claim, I don't think restitution is a vailable under

13 either of those theories.

14 To the extent it's injunctive relief that's being

15 sought, as I understand it, the argument is to re instate the

16 operating system alternative functionality.  And that's what's

17 being requested.

18 The problem in the 17200 claim -- "problem" may b e

19 the wrong word.  But, as we all know, you have to  have some

20 underlying unfair, illegal, or fraudulent practic e.  To the

21 extent that I have some problems with those under lying claims,

22 I have some question about whether or not the 172 00 claim can,

23 at this stage, be brought forward.  But I would t hink, again,

24 that would be with leave to amend.

25 Computer Fraud and Abuse Act, the Section 1030 cl aim,
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 1 the argument defense makes is that the license au thorizes it to

 2 disable.  The question, though, that I have is, c an either the

 3 authorization or lack thereof be something that c an be decided

 4 on a motion to dismiss?

 5 There is a dispute as to the meaning of the

 6 provisions, license agreement provisions, and als o the

 7 conscionability of those provisions if they are i nterpreted in

 8 the fashion the defendant suggests.  And, therefo re, can this

 9 really be resolved on a motion to dismiss?

10 Conversion, I don't see what plaintiffs are alleg ing

11 is the property that was converted.  I know they make an

12 argument that the use of the operating system fea ture is

13 somehow a property right.  But I have trouble see ing that.  So

14 perhaps you can address that.

15 Finally, unjust enrichment.  As I have ruled in o ther

16 similar circumstances, I don't think unjust enric hment is a

17 standalone claim.  So, I would be inclined to dis miss that as

18 an independent claim for relief.

19 Finally, one more thing.  As to the defendant's

20 motion to strike -- and the motion is to strike t he class

21 claims -- while, theoretically, I recognize that a motion to

22 strike is available in the appropriate case, to s trike class

23 allegations, where it is clear on the face of the  complaint

24 that no viable class treatment could be developed .  I don't

25 think that's this case.
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 1 If the deficiencies that I've already discussed a re

 2 somehow addressed in the amendments, then perhaps  there's a

 3 class case that could go forward.  If they can ad dress some of

 4 those concerns or if my ultimate conclusion is th ere aren't

 5 these problems, I don't see why we can't move to the class

 6 certification part of the process and make a dete rmination

 7 then.  So the bottom line is, I just think it's p remature to

 8 make a motion to strike the class.

 9 Those are my preliminary thoughts on these.  Ther e is

10 something both sides would want to discuss.  Why don't I look

11 to the defense side first, being the moving party .

12 MS. SACKS:  Thank you, Your Honor.

13 May I start with the motion to strike, first?

14 Your Honor, I do understand that it is a fairly

15 aggressive position to take, that the Court shoul d basically

16 disavow the possibility of a class proceeding in this case at

17 the outset based on the allegations of the compla int.

18 But as Judge Fogel concluded in a very, very simi lar

19 case, the Sanders vs. Apple case, there are circumstances in

20 which it is appropriate.  And when you look at th e analogies

21 between that case and this one, it confirms that indeed this

22 case is one of those.

23 One of the critical flaws in the entire underpinn ing

24 of the complaint is the notion that everyone saw a

25 representation that led them to conclude that the  other OS
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 1 function would be supported for "the life."  What ever that

 2 might mean.

 3 The problem is that the specific allegations of t he

 4 complaint refute that notion.  Nothing that is al leged anywhere

 5 in the complaint says anything about the duration , the

 6 longevity of the time in which the other OS funct ion or, for

 7 that matter, any particular aggregate of features  of the PS3

 8 would be available.

 9 THE COURT:  Why then are we making the assumption

10 that it must terminate at a certain point?

11 They're saying it's an ongoing representation; th at

12 without any termination date that you will always  have the OS

13 function.  You're saying, well, they are not sayi ng one way or

14 the other what the time period is.

15 Why do we assume that it terminates?

16 MS. SACKS:  Well, Your Honor, a manufacturer's

17 obligation for anything having to do with a produ ct itself is

18 only defined by its express warranty, its express  promises.

19 If SCEA, Sony, had said, "We guarantee that the o ther

20 OS function would be supported," if they said, "W e guarantee

21 PlayStation Network access will always be availab le," anything

22 about the duration, plaintiffs might have an argu ment.

23 The only thing that Sony told anyone about the

24 duration of any feature of the PS3 is what it sai d in the one

25 year express limited hardware warranty.  It said "one year."
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 1 And as the Daughtery case, as the Bardin case, and as

 2 subsequent federal court authorities have noted, where

 3 something arises after the duration of that promi sed one year,

 4 the purchaser can have no expectation.

 5 So, Your Honor, if the purchaser can have no

 6 expectation of the PlayStation 3 functioning at a ll after the

 7 expiration of that one-year warranty, how can it somehow have a

 8 greater expectation about the availability of one  feature?

 9 If SCEA cannot have liability under California la w

10 for the PS3 completely failing to perform after o ne year, how

11 can it have liability for the fact that it does 9 9 percent of

12 what it was advertised to do, and just not one?

13 That is completely irrational and cannot be

14 reconciled with existing California law.

15 Now, why do I go to that issue?  Because it's

16 essential to the notion of reliance.  If the clas s members did

17 not seek a representation, a ubiquitous represent ation upon

18 which they relied, then this cannot be treated as  a class.

19 And that is exactly what Judge Fogel found in the

20 Sanders case.  In fact, in the Sanders case, the plaintiff

21 there made exactly the same argument that plainti ffs are making

22 here, that a motion to strike was premature.  But  what the

23 Court found was, where the complaint demonstrates  that a class

24 action cannot be maintained on the facts alleged,  a defendant

25 may move to strike class allegations prior to dis covery.
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 1 And what did Judge Fogel find in Sanders?  Exactly

 2 that.  That reliance and injury would differ amon g the class

 3 members because there was no ubiquitous misrepres entation

 4 alleged.

 5 Now, one of the other issues that comes up on the

 6 motion to strike, that I think is critical, is th e notion that

 7 there is the absence of standing.

 8 If these named plaintiffs did indeed see a

 9 representation about the other OS function before  purchase,

10 that they relied on, if that really was material to their

11 decision to buy the PS3 as opposed to an Xbox or a Wii, they

12 may have standing.

13 But individuals who never saw anything about the

14 other OS, who never heard anything about the othe r OS, or who

15 did and couldn't care about it, that it didn't fe ature in any

16 way in their purchasing decision, cannot be injur ed by the fact

17 that there -- the opportunity for use of the othe r OS is now

18 constrained.

19 Let me just segue for --

20 THE COURT:  There is no dispute that when it was sold

21 it was sold with the representation that it did h ave this

22 function.

23 MS. SACKS:  Well, Your Honor, you have to identify --

24 that's what we keep asking the plaintiffs to do - - what

25 specific representation they mean.
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 1 Was it on the box?  No.  So those purchasers who

 2 simply walked into a store and bought a PS3 did n ot see any

 3 representation about the other OS.

 4 Plaintiffs say, oh, it was on SCEA's website.  Th at

 5 is correct.  But, certainly, lots of people don't  look at a

 6 website before they make a purchase like this.  A re you going

 7 to tell me that 10 million people each read SCEA' s website

 8 before they bought a PS3, particularly people who  were buying

 9 it for a gift?

10 So the fact is, if someone didn't see it, they ca n't

11 have been injured.  But, more importantly, I thin k we need to

12 get to the second aspect of that.  Even if people  saw the fact

13 that the other OS feature was going to be availab le on the PS3,

14 that doesn't mean it mattered to their purchasing  decision.

15 THE COURT:  Isn't that a question that when we get to

16 class certification on typicality and commonality , and all the

17 things we look at, those are some of the question s that you'll

18 develop in the class discovery?

19 MS. SACKS:  They absolutely are.  But as Judge Fogel

20 found in Sanders, where we're going to have to ask that

21 question over and over and over again about absen t class

22 members as well as about the named plaintiffs, th e case is

23 simply not suitable for class treatment.

24 THE COURT:  Well, but I don't know.  Perhaps you'll

25 find a class of people who did look at the websit e, and they

                Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR 
               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court

                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659

Case3:10-cv-01811-RS   Document109    Filed11/15/10   Page12 of 48



    13

 1 then will say, "That's the basis on which we purc hased this."

 2 Why couldn't you -- maybe we have some issues on

 3 subclasses, and the like, but why are you assumin g that there

 4 can never be a class of people who did rely upon that website?

 5 MS. SACKS:  And, in fact, Your Honor, I'm not making

 6 that assumption.  I'm stuck with the class as pla intiffs have

 7 alleged it.  And they have alleged that everyone is in the

 8 class.  And that relates to their theory of recov ery.  They say

 9 it's not just the people who saw a representation  and relied on

10 it who are entitled to --

11 THE COURT:  But your motion to strike is joining the

12 question -- you're saying now there can never be a class with

13 these averments; it cannot be treated as a class action.

14 So even if, as you say, they have defined it in a

15 broader way than you think is viable, can you the n take the

16 step you're taking, which is to say, "And then we  say as a

17 matter of law you, Judge, shouldn't allow any inq uiry into

18 perhaps a more limited or narrow class."

19 I have class cases where the definition the plain tiff

20 defines it in a very broad fashion, and when we g et to

21 certification we end up certifying a much narrowe r class.

22 MS. SACKS:  That's why, Your Honor, it would be

23 entirely appropriate for you to grant the motion to strike with

24 leave to amend for them to assert a class definit ion that does

25 not on its face include individuals who did not s ustain injury.
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 1 We're not saying that the class allegations shoul d be

 2 stricken with prejudice.  We're saying that the c lass that's

 3 currently defined, as plaintiffs have asserted th eir theories,

 4 inherently is flawed because it lacks ascertainab ility, because

 5 it has people in it who weren't injured.

 6 THE COURT:  Was that in Judge Fogel's case?  In the

 7 Sanders case, did he grant the motion to strike with leave  to

 8 amend?

 9 MS. SACKS:  Yes.

10 So, Your Honor, moving on -- and, in fact, he

11 specifically did so because he concluded that the  class

12 included individuals either who didn't purchase t heir iMac --

13 they got it from somebody else, which is an issue  we've raised

14 here -- did not see or were not deceived by the a dvertisements

15 that were at issue and, thus, who suffered no dam ages.  Those

16 individuals lacked standing.  Therefore, the clas s wasn't

17 ascertainable.  It really is on all fours on this  issue.

18 Let me wind up a little bit more on this issue of  the

19 motion to strike.  If we look even just at the fi ve named

20 plaintiffs, we see precisely the fact that this c lass has

21 people in it who didn't have an injury.

22 Mr. Stovell, one of the five plaintiffs, owned hi s

23 PS3 for almost three years before firmware update  3.21 was

24 issued.  He had never used it at any time.  So, w hat are we

25 going to get into here in trying to figure out wh ether or not
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 1 he suffered an injury?  We're going to be inquiri ng about his

 2 subjective state of mind.

 3 This is very different than the cases that plaint iffs

 4 cited, for instance, in the loan circumstance.  Plascencia in

 5 particular.  In Plascencia, the Court concluded that there was

 6 an ascertainable class for everyone who purchased  based on the

 7 same loan document.

 8 Because, as the Court expressly said, we don't ha ve

 9 to get into people's subjective intent.  Either t he loan

10 document qualifies, or it doesn't.  And for that reason the

11 Court concluded that some of the class was ascert ainable.  On

12 the other hand, it found that certain parts of th e class were

13 not appropriate because those individuals had -- had had,

14 pardon me, statute of limitations problems.

15 So even there, in Plascencia, which the plaintiffs

16 cite, the Court was willing to in effect manipula te the class

17 allegations to make sure that only those who were  injured, who

18 had a viable claim, were in the class.

19 One of the other arguments that is made, that I t hink

20 is relevant to the motion to strike, has to do wi th typicality.

21 So, Your Honor, let's assume for the moment what we were just

22 talking about that these five named plaintiffs sa w something

23 about the other OS and relied on it, and that's w hy they bought

24 it.  They cannot be typical of all the people who  didn't see

25 anything or didn't care about it.  There's going to definitely
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 1 be a disconnect.

 2 If their lawsuit is about people who didn't see

 3 something about the other OS but, nonetheless, ha ve supposedly

 4 been injured as the plaintiffs describe it, becau se their PS3

 5 is now lesser in value -- that's the words they u se -- then

 6 they are not typical of the class they're seeking  to represent.

 7 There's a complete disconnect there.  Either the

 8 class has to be people who were, in fact, injured  because they

 9 relied on this, or isn't.  It can't be a mix of b oth.  That's

10 where we get into this inherent ascertainability problem.

11 Let me move to the motion to dismiss.  Once again ,

12 the Sanders vs. Apple case is directly on point.  As Your Honor

13 mentioned, in order to plead an express warranty claim you have

14 to plead the explicit terms of the warranty and y ou have to

15 plead reliance.  We cannot presume reliance.

16 Now, plaintiffs bring to the Court a fairly ancie nt

17 case, the Keith vs. versus Buchanan case, which has so little

18 to do with this that, you know, I think its only relevance is

19 that it's interesting for those of us old enough to have

20 watched Family Affair and seen Brian Keith in act ion.

21 The Court there concluded that reliance could be

22 presumed because an express warranty regarding th e

23 seaworthiness of a $75,000 yacht he bought could be part of the

24 bargain.

25 Judge Fogel, as has several other courts, conclud ed
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 1 that that does not apply in this instance; that r easonable

 2 reliance is, nonetheless, required; and, in fact,  expressly

 3 rejected the same argument about Keith in the Sanders case that

 4 plaintiffs are making here.

 5 Now, interesting, Mr. Sanders, just like the

 6 plaintiffs in this case, claimed that they've ade quately pled

 7 reliance, because he said he looked at Apple's we bsite before

 8 he made his purchase.  And Judge Fogel said that' s just not

 9 sufficient to show reliance in a way that would a llow an

10 express warranty claim.

11 If we went down and looked at each of the things that

12 plaintiffs identify as express warranties, we see , just as the

13 Court said, they just don't rise to the type of e xplicit

14 affirmation of fact that's required.

15 But I think Your Honor is already leaning in that

16 way, so unless the plaintiffs raise something abo ut it, I'll

17 respond in reply on that.

18 If we talk about the implied warranty claim -- an d

19 this is the vertical privity issue.  This is the same issue

20 Your Honor confronted in the In Re PS3 case.  And, amazingly,

21 plaintiffs just simply ignore that.  Much as they  ignore the

22 Sanders case.  But the reality is that there was no money paid

23 by any of these plaintiffs to Sony for anything t hat is part of

24 this claim.  They didn't buy it from Sony.

25 And this subsequent supposed direct dealings, it' s
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 1 just a misstatement of the U.S. Roofing case.  The U.S. Roofing

 2 case didn't create an exception to the privity re quirement.  It

 3 said here, because there was an oral contract bet ween the

 4 manufacturer and the purchaser and there was mone y paid there

 5 was in fact privity.

 6 Now, the plaintiffs talk about here the issuance of

 7 the user manual as somehow creating that kind of direct

 8 relationship.  The problem is, they can't have it  both ways on

 9 the user manual, Your Honor.

10 If they want to rely on the user manual, then the y

11 also have to take the limited hardware warranty t hat is recited

12 right in that user manual.  And it says, one, her e is the terms

13 of our express warranty; and, two, the software t hat you get,

14 whether you get it at the time of purchase or whe ther you get

15 it later from an update, that's controlled by the  system

16 software license agreement.  Which pulls that con tract into the

17 evaluation of the implied warranty.

18 THE COURT:  Which they suggest is unconscionable in

19 some fashion or another.

20 MS. SACKS:  Yes, Your Honor.  And the Leong case, I

21 think, took care of that.  It is about as close a s you could

22 get.

23 The plaintiffs went out and they purchased online

24 gaming -- so software in effect -- to play the Fi nal Fantasy

25 game.  And in connection with that, there was a l imitation.  It
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 1 said that we could cut you off and you would, the refore, lose

 2 the benefits of your subscription agreement.

 3 And just as in this case, on a pleading challenge ,

 4 the Court said:  Sorry.  Mere restrictions like t hat in the

 5 license agreement aren't shocking to anybody, fir st of all.

 6 And they made the same claim there that they make

 7 here.  Oh, it was hidden in tiny print.  The Cour t found that

 8 not to be convincing either.

 9 The reality is, you know if you are buying someon e's

10 license you are buying the right to use their sof tware.  It has

11 got to be under some limitations and terms.  You don't get a

12 whole-hearted unlimited ownership right in it, as  the courts

13 have confirmed.

14 So I think --

15 THE COURT:  I'm not suggesting this goes directly to

16 the point that you're making, but it is a somewha t different

17 situation here where when the PlayStation is acqu ired it has a

18 certain functionality.  And then down the line th ere is not

19 just a -- it doesn't cease to have that functiona lity.  You --

20 I think there is no dispute about this -- disable  the

21 functionality.  

22 You make an intentional decision to -- which you say

23 you've reserved the right to do.  I recognize tha t.  But the

24 undisputed fact is, you do then say or decide, "I f you download

25 the upgrade, we're disabling this functionality."   There is no
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 1 dispute about that.

 2 MS. SACKS:  No, there is not, Your Honor.  But, I

 3 think there is an important distinction there, pa rticularly

 4 with the Apple case which the plaintiffs cite to, that also

 5 involved a firmware update.

 6 This is not an instance in which Sony went in and

 7 forced the download onto the purchasers.

 8 THE COURT:  Except if you take the plaintiffs'

 9 averments, effectively, you wouldn't deprive your self of the

10 downloads.  Essentially, it's not sort of an elec tion in the

11 sense that the consumer who would acquire it woul d want the

12 updates.

13 MS. SACKS:  For those people who the other OS

14 function and running Linux was important to them,  they do have

15 the option to continue to run it.

16 THE COURT:  By not downloading.

17 MS. SACKS:  By not downloading.  And, in fact, two of

18 the named plaintiffs are in exactly that position .  They admit

19 they did not download it.

20 Then, again, if you look at several of the other

21 plaintiffs and you look at what they say this eff ect of

22 downloading has been on them, the only real effec t is that they

23 can't access the PlayStation Network.

24 They can still browse the Internet.  That's a

25 function that's provided by the native operating system.  They
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 1 can still play all the games and all the movies a nd all the

 2 music that they had purchased before update 3.21 came out.

 3 They claim there may be games in the future that they

 4 can't play.  We'll take that as a given.  But the  reality is,

 5 everything that they were doing the day before up date 3.21 came

 6 out, even if they downloaded, they can still do i t now, except

 7 access Sony's PlayStation Network, which Sony cer tainly has a

 8 right to place a limit on.

 9 If you compare this case to the Apple case, I think

10 this contrast really helps understand this idea o f

11 unconscionability, whether you think of it as con version,

12 Computer Fraud Abuse Act.  The Apple update not only affected a

13 feature, it bricked the entire phone.  You couldn 't use it at

14 all.  You couldn't even get it repaired afterward s.

15 The plaintiffs admit that they are doing everythi ng,

16 with the exception of accessing the PlayStation N etwork, that

17 they were doing before.  The core features of the  PS3 are still

18 available to them.

19 So the idea that we imposed this update on people  and

20 that somehow is shocking or unconscionable, just doesn't play

21 out when you look at the reality of the facts.

22 The other issue, Your Honor, with regard to the

23 motion to dispute is the -- I'm sorry, the motion  to dismiss,

24 is the simple lack of specificity about the suppo sed

25 misrepresentations.
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 1 Plaintiffs have just sort of thrown everything up  on

 2 the wall and hoped that something stuck.  At the very least,

 3 the plaintiffs should have to amend their complai nt to say for

 4 each of the five of them what specifically they s aw that led

 5 them to believe that the other OS function would be available,

 6 along with all other features, at all times.

 7 That's critical.  Because right now, at this poin t,

 8 we have a total hodgepodge.  We have a hodgepodge  of

 9 representations, some of which were in Japanese w ebsite

10 articles, some of which were made after the purch ase of the PS3

11 by the named plaintiffs.  It's all over the place .

12 All we know from the plaintiffs is they say they

13 looked at the website.  But they don't say what t hey saw on the

14 website.  They don't give us any other details.

15 And if they only did look at the website, then wh at

16 is all of the rest of this nonsense about what Ke n Kutaragi

17 said a year before the PlayStation 3 was released ?

18 I think to the extent that all of plaintiffs' cla ims,

19 even really what they are trying to put together as an express

20 warranty claim, since all of those are really bas ed on this

21 mixed action of misrepresentation and omission, t hey do have to

22 specify consistent with Rule 9(b).

23 And that's not something that's unique.  That's a lso

24 something that Judge Fogel, Judge Patel, Judge Wa re, and

25 Judge White have all found in cases within the la st two years,
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 1 that Rule 9(b) applies to California state law cl aims that

 2 sound in fraud, not just those that are in title fraud.

 3 THE COURT:  Well, that proposition is not

 4 particularly novel.  But which California -- whic h of the

 5 claims sound in fraud?  Which California claims?  Does the CLRA

 6 sound in fraud?

 7 MS. SACKS:  Absolutely, Your Honor.

 8 THE COURT:  Did those cases or the particular judges

 9 you mentioned all have CLRA claims?  Or what kind  of claims

10 were they?

11 MS. SACKS:  Your Honor, I believe, if you'll give me

12 one minute to get to it --

13 THE COURT:  Certainly, if it's a UCL claim and it's

14 based on fraudulent conduct, I agree with you tha t 9(b) does,

15 and I ruled as well on that, saying it does apply .  But I'm not

16 sure I remember seeing a CLRA claim where that wa s

17 characterized as a fraud claim for 9(b) purposes.

18 MS. SACKS:  Your Honor, in Berenblat, for instance,

19 Judge Fogel looked at the question under a CLRA c laim.  There

20 the issue was whether by promising that a PowerBo ok would have

21 two gigs of memory at the time of sale, that the subsequent

22 failure of one of the two memory slots and, there by, the lack

23 of availability of one gig of memory constituted the same kind

24 of failure to adequately disclose at the time of sale under the

25 CLRA.
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 1 Also, in the Leong case, there was the question about

 2 when somebody sold a product as a notebook, wheth er that stated

 3 a viable claim under the CLRA where at some point  in time it no

 4 longer functioned as a notebook.

 5 I believe the Oestreicher case also has a CLRA claim,

 6 Your Honor.  I can check and confirm that.

 7 THE COURT:  You are citing these cases because these

 8 are all cases in which the presiding judge said t hat 9(b) is

 9 the standard for bringing the claim?

10 MS. SACKS:  9(b) would not be the standard for all

11 subsections of the CLRA, but those like 5, 7, and  9, which are

12 the three that the plaintiffs have asserted here,  are all

13 involving representations about the quality, char acter,

14 functionality of a good at the time of sale.

15 Yes, Your Honor.  In Oestreicher there was indeed a

16 CLRA claim which the Court found that the Rule 9( b) standard

17 applied to.

18 THE COURT:  Okay.

19 MS. SACKS:  In fact, Judge Patel went on to say,

20 "This heightened pleading standard applies to all egations of

21 fraud and allegations that sound in fraud, includ ing false

22 misrepresentation," and then proceeded to apply t hat on the

23 CLRA.

24 So I would not -- 9(b) would not apply to Section  19

25 of the CLRA.
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 1 THE COURT:  I understand.

 2 MS. SACKS:  Finally, Your Honor, you talked about the

 3 CFAA issue and whether or not the idea of the dis ablement is an

 4 unauthorized intrusion onto someone's computer.

 5 Again, though, there's no CFAA case that the

 6 plaintiffs have come forward with that comes anyw here close to

 7 the facts here.

 8 The reality is that notwithstanding just the lice nse

 9 authorization that we assert Sony had, the fact i s the

10 plaintiffs had a voluntary choice there.  Sony di d not

11 automatically put that update -- we'd have, possi bly, a

12 different argument if in fact this was non-volunt ary.  And I

13 know you'll recall that in the PlayStation 3 case , there is an

14 assertion there that it was effectively a forced update.

15 That's not what we have here.  So that's why they  may

16 have a claim for a breach of license agreement, w hatever, but

17 it's not a claim for the CFAA.

18 THE COURT:  I agree with you that Section 1030 is

19 routinely not used in this particular -- I've not  seen it used

20 in this context.  But if you read the language of  Section 1030,

21 I'm not sure I see why it couldn't be.

22 I agree with you that there isn't a body of law o ut

23 there where this type of claim has then been dist illed into a

24 CFAA claim.  I don't disagree with you.

25 But I don't think simply reading Section 1030, yo u
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 1 come away with the notion that there is no way in  which this

 2 could conceivably fit under those provisions.

 3 MS. SACKS:  Your Honor, I think the problem is that

 4 in order to accept the notion that Sony made an u nauthorized

 5 intrusion onto the plaintiffs' PS3s, you have to start with the

 6 assumption that what was, quote/unquote, disabled  was something

 7 that the plaintiffs had an ownership interest in.

 8 I've got an ownership interest in my computer and  my

 9 hardware and what I have sitting on my hardware d rive.  So if

10 somebody hacks into my computer, they have litera lly made an

11 unauthorized intrusion.  

12 But that's not what we're talking about here.  We 're

13 talking about if you are so interested in keeping  this one

14 feature, then you're not going to be able to acce ss the PSN

15 anymore.  You may not be able to play some games.   But that is

16 not hacking into somebody's computer, which is th e essence of

17 the CFAA.

18 One last point on the Magnuson-Moss Warranty Act.

19 The Kelly vs. Microsoft case is very much on point.  Their

20 computers were sold with a sticker on them that s aid, "Windows

21 Vista capable."  And, in fact, they weren't at th e time, the

22 immediate time, the units were sold.

23 This goes to your question about if you don't tel l

24 somebody that it's only going to be there for a p articular

25 period of time, you can't then just say, well, I didn't have
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 1 any obligation to keep it in effect.

 2 What the Court said in Kelly was that the sticker

 3 contained no temporal element, so the words on it  themselves

 4 don't guarantee a performance over a specified pe riod of time;

 5 and, therefore, it doesn't comply with the Magnus on-Moss

 6 Warranty Act.

 7 THE COURT:  This is your Section 16 C.F.R. argument?

 8 MS. SACKS:  Yes, Your Honor.  And that case also

 9 responds directly to plaintiffs' argument that th at regulation

10 only applies to certain enumerated consumer goods  and,

11 therefore, is very narrow in its application.  Ob viously,

12 courts are applying it to computer cases also.

13 I think, Your Honor, I've covered all of the issu es

14 that you had questions about.  If there's anythin g else the

15 Court would like to hear on, I would be happy to speak to it.

16 THE COURT:  Thank you.

17 MS. SACKS:  Thank you.

18 THE COURT:  Who on plaintiffs' side?

19 MR. PIZZIRUSSO:  Your Honor, James Pizzirusso for the

20 plaintiffs.

21 We have broken up the argument into a few pieces,  so

22 some of my colleagues will be addressing differen t bits of it.

23 There were several motions, several claims.  And I'm --

24 THE COURT:  I do have other matters, so I didn't

25 devote the entire afternoon to it.
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 1 MR. PIZZIRUSSO:  I understand, Your Honor.  But the

 2 defendants have raised many issues which we feel like we need

 3 to address.

 4 THE COURT:  Okay.

 5 MR. PIZZIRUSSO:  And, certainly, you had some

 6 impressions that we want to address, as well.

 7 THE COURT:  Right away.

 8 MR. PIZZIRUSSO:  I'm going to be dealing with the

 9 warranty claims and the Computer Fraud Abuse Act.

10 But just to start back again at the beginning of what

11 we have here, it is unique.  And there aren't a l ot of cases

12 about it, like this, because there aren't a lot o f cases where

13 a consumer buys a product from a retailer and the n has an

14 ongoing relationship with the manufacturer, where  they say, "To

15 ensure functionality, we are going to give you up dates to the

16 software that you're going to download.  It's goi ng to make

17 sure that your PlayStation keeps running well."

18 And so it's -- it's very unique in that regard.  I

19 haven't found another case where that's been an i ssue in any

20 consumer protection and warranty case in Californ ia or anywhere

21 else in the country.  This is a unique situation that is

22 created by the PlayStation here.

23 So Sony says:  

24 We are going to sell you a PlayStation that has, at

25 the very least, four core functionalities, four c ore features
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 1 that come with it.  One is, you're going to be ab le to play

 2 games.  Two is, you are going to be able to play Blu-ray DVDs. 

 3 Three is, you are going to be able to play those games online.

 4 And four is, you are going to be able to install Linux or

 5 another operating system, and use programming --

 6 THE COURT:  They say that's only on the website.

 7 MR. PIZZIRUSSO:  That's wrong, Your Honor.

 8 THE COURT:  Where else is it?

 9 MR. PIZZIRUSSO:  It's in the manual.  The manual that

10 comes in the box that comes with the PlayStation says you can

11 install the other OS feature on this.  "Go to our  website."

12 And there's a whole website devoted to how to do this.

13 So it is in the manual that comes with every sing le

14 PlayStation.  And what is on the box are all thos e other

15 representations, that it can access the PSN Netwo rk, that you

16 can play Blu-ray DVDs.

17 THE COURT:  Well, but that's not the essence of your

18 lawsuit.

19 MR. PIZZIRUSSO:  But it's part of it.

20 THE COURT:  How so?

21 MR. PIZZIRUSSO:  Because they keep saying you have a

22 choice.  You have a choice.  You don't have to do wnload 3.21.

23 It's not a choice.  It's a Hobson's choice, becau se

24 you either get some -- you lose some functionalit y if you

25 download it.  You lose some functionality if you --
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 1 THE COURT:  Again, your argument is not with respect

 2 to the ability to play DVDs.

 3 MR. PIZZIRUSSO:  Yes, it is.  Because --

 4 THE COURT:  Because you can play DVDs.

 5 MR. PIZZIRUSSO:  Well, no.

 6 THE COURT:  So it may be at the cost of you not

 7 having the operating system functionality, but th ere is no

 8 question that they are precluding you from doing that if you go

 9 along with the upgrades.

10 MR. PIZZIRUSSO:  You also cannot play any new Blu-ray

11 DVDs.  Defendants were a little wishy-washy about  that.  When

12 you do not download 3.21, any new DVDs that come out that

13 require the newer firmware, you cannot play.

14 THE COURT:  Well, but, again, I don't -- unless I'm

15 missing something, that's not your claim here.  T he answer is,

16 you elect to, therefore, download the upgrade -- 

17 (Simultaneous colloquy between the Court and 

18 Counsel.) 

19 THE COURT:  -- the DVD.

20 MR. PIZZIRUSSO:  That is the core of our argument,

21 Your Honor.  You lose either way.  Either way --

22 THE COURT:  No, no.

23 (Simultaneous colloquy between the Court and 

24 Counsel.) 

25 THE COURT:  Where I'm not following you is, their
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 1 argument is that -- and the user manual was in pa rtial answer

 2 to my question.

 3 But their argument is, there isn't any representa tion

 4 with regard to the operating system alternative f unction.  So

 5 when the upgrade comes out and the upgrade then a llows you to

 6 go ahead and continue to use the DVD functionalit y, their

 7 argument is, "We haven't made any representation. "  They said

 8 it was on the website.  You say also in the user manual.

 9 You're not -- there's no representation with resp ect to the

10 operating system alternative.

11 MR. PIZZIRUSSO:  Your Honor, we identified over a

12 dozen representations in the complaint that deal with the

13 representation that you will be able to use the P layStation,

14 paragraph 45 --

15 THE COURT:  Right.

16 MR. PIZZIRUSSO:  -- representation you will be able

17 to use the PlayStation as a personal computer thr ough the other

18 OS function.  They said it in press releases.  Th ey said it in

19 articles.

20 THE COURT:  I know.  I don't think that provides a

21 basis, at least, for express warranty.

22 MR. PIZZIRUSSO:  Well, first of all, let's talk about

23 Blennis, which the defendants pretty much raise their enti re

24 argument on.  

25 Because I went back and I said, okay, let's look at
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 1 Judge Fogel's opinion in Blennis.  Footnote 1, "This

 2 disposition is not designated for publication and  may not be

 3 cited."So they are basing just about their entire  argument on

 4 this issue on an un-citable opinion.

 5 We cited the Keith case, California Court of Appeals

 6 1985, and a 2010 case.  So it's not some ancient case about

 7 Family Matters.  There are two cases that specifi cally go into

 8 detail on this issue.

 9 And Keith says, advertisements, brochures, those can

10 create an express warranty.  And you do not have to plead and

11 prove reliance because -- and this requires some history.  And,

12 again, I apologize because we have to go back a l ittle bit

13 here.

14 Prior to 1963, there was a California Civil Code

15 provision that said for express warranty you do h ave to prove

16 reliance.  It was changed in 1963.  And the case -- the cases

17 that have said you have to prove reliance are cit ing cases that

18 cite the pre-1963 standard.

19 So, Your Honor, we don't believe that is the law of

20 California.  We think the Keith and Weinstat case s clearly lay

21 that out.

22 So I would urge the Court to read those, because what

23 they say is, the 1735 California Civil Code said "Any

24 affirmation of fact or any promise by the seller relating to

25 the goods is an express warranty if the natural t endency of
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 1 such affirmation or promise is to induce the buye r to purchase

 2 the goods --

 3 THE COURT:  Okay.

 4 MR. PIZZIRUSSO:  -- and if the buyer purchases the

 5 goods relying on them.

 6 THE COURT:  Let's move to the implied warranty

 7 issues.

 8 MR. PIZZIRUSSO:  Okay.

 9 The implied warranty issue here is really all abo ut

10 privity.  And there are a couple of issues here.

11 First of all -- and this goes to a lot of the

12 argument.  We're here on a motion to dismiss.  We  are not here

13 on summary judgment.  And defendants have raised a lot of

14 issues outside of the complaint, where they say i nferences

15 should be drawn to them.  That's just not the sta ndard.

16 Plaintiffs get the inference on a motion to dismi ss.

17 THE COURT:  I'm familiar with that.

18 MR. PIZZIRUSSO:  Okay.  I'm sure you are.

19 THE COURT:  Focus on the implied warranty.

20 MR. PIZZIRUSSO:  Implied warranty privity, Your

21 Honor, there are a couple of issues here.  Number  one, in the

22 other PlayStation case, there was not an express warranty

23 claim.

24 In the express warranty claim that we have pled - -

25 THE COURT:  In the case that I had.
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 1 MR. PIZZIRUSSO:  In the other PlayStation case you

 2 have.  

 3 In the express warranty claim that we have pled, that

 4 also requires privity.

 5 THE COURT:  I think there wasn't an express warranty

 6 claim.  I'll go back and look.

 7 MR. PIZZIRUSSO:  You gave them leave to re-plead and

 8 argue it the next time around, but not in the dec ision.

 9 THE COURT:  Well, okay.  Go ahead.

10 MR. PIZZIRUSSO:  So here we have pled an express

11 warranty claim.  Express warranty requires privit y.  Sony has

12 not attacked privity --

13 THE COURT:  Implied warranty.

14 MR. PIZZIRUSSO:  Right.  I'm starting with express

15 warranty because it gets to implied warranty.

16 We have pled an express warranty claim.  We have pled

17 privity relationship there.  Sony has not denied that we are in

18 privity on the express warranty claim.  They have  raised other

19 issues about express warranty.

20 If we are in privity with Sony --

21 THE COURT:  I don't think Sony -- Sony at no point is

22 acknowledging, as I understand it, that they are in privity

23 with the plaintiffs here.

24 MR. PIZZIRUSSO:  On the implied warranty claim.  They

25 have not made that argument in any of their paper s on the
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 1 express warranty claim.  And that is important be cause we cite

 2 the Atkinson case.

 3 THE COURT:  Privity is not required in express

 4 warranty.  They wouldn't have to bring it up.

 5 MR. PIZZIRUSSO:  It is required in express warranty,

 6 Your Honor.

 7 THE COURT:  Well, focus for me on implied warranty.

 8 I want you to move along.

 9 MR. PIZZIRUSSO:  I'm trying to, Your Honor.

10 The point being here is that if we are in privity  in

11 express warranty, we're in privity in implied war ranty.  They

12 have not cited or articulated --

13 THE COURT:  To help you, I don't buy your analysis of

14 the position they have taken.  So just go to impl ied warranty

15 and tell me -- I'm focusing on privity.  

16 Let's assume for purposes of argument that I don' t

17 find compelling the argument that they have not a rgued a lack

18 of privity with respect to express warranty.  So,  now, let's go

19 to implied warranty and focus on that.

20 MR. PIZZIRUSSO:  Okay.  The reason why we allege we

21 are in privity is because of the fact that there is an express

22 warranty.  And implied warranties flow from expre ss warranties,

23 Your Honor.  This is all part of the same kind of  relationship

24 here.

25 THE COURT:  Okay.  Let's do it this way.  I
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 1 understand that part of your argument.  What othe r arguments do

 2 you have on the privity issue on implied warranty ?

 3 MR. PIZZIRUSSO:  Well, let's look at one of the

 4 exhibits to Carter Ott's declaration in support o f this motion.

 5 It's Exhibit B, Your Honor.  Exhibit B says this is the system

 6 software license agreement between the plaintiffs  and the

 7 defendants --

 8 THE COURT:  Okay.

 9 MR. PIZZIRUSSO:  -- that they say controls here.

10 We've said -- they have said, "Take judicial noti ce."  We

11 oppose that.  

12 But to the extent the Court is going to take judi cial

13 notice, you should read the whole thing.  Because , what it says

14 is this agreement between a consumer -- I'm readi ng.  The

15 "between a consumer" part isn't in there.  But th is agreement

16 is a contract with SCE.  So the license agreement  that Sony

17 contends applies here, they say is a contract bet ween them and

18 the plaintiff.  So if you're in a contract with S ony, we think

19 that's privity.

20 Then they say, "SCE and its licensors reserve the

21 right to bring legal action in the event of a vio lation of this

22 agreement."  So they're saying, "We can sue you, but you can't

23 sue us because we're not in privity."  That's one .

24 Number two, you know, I'm not in the other

25 PlayStation case.  I don't know what they alleged  in terms of
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 1 the direct dealings.  But here we allege there ar e many.  As

 2 part of the package that you buy when you buy the  PlayStation,

 3 you are buying firmware updates; you are contacti ng Sony; you

 4 are going onto the PlayStation Network.

 5 THE COURT:  There is no further transfer of funds.

 6 MR. PIZZIRUSSO:  There is.  And we allege that, as

 7 well, Your Honor.

 8 THE COURT:  All right.  Where do you allege it?

 9 MR. PIZZIRUSSO:  In paragraph 59.  There are

10 consumers who do access the PlayStation Network.  You put money

11 directly paid to Sony into the PlayStation Networ k, where you

12 can download games.  You can download what's call ed wallpaper

13 and pictures.  You can download TV shows.  

14 And, in fact, one of our specific elements of dam age

15 here is that those consumers who did not download  3.21 lost the

16 money that they paid to Sony to access features o f the

17 PlayStation Network.

18 THE COURT:  Not to jump into the class arguments, but

19 you're talking about all sorts of disparate -- di sparate

20 consumers doing very different things.  Some are upgrading.

21 Some are not.  Some are buying.  Some are not.

22 How can you have a class?

23 MR. PIZZIRUSSO:  Well, Your Honor, if we have to

24 subclass -- we haven't gone through discovery.  A nd you

25 yourself has recognized that you can certainly pl ead a broad
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 1 class, and when you get to class certification yo u may have to

 2 subclass.  And we're not sure, but we allege ever ybody here is

 3 injured because whether you did or you didn't, yo u lost

 4 functionality.

 5 So just to be clear, Your Honor, we allege there' s

 6 privity in the express warranty which creates pri vity in

 7 implied warranty.  We allege that there are direc t dealings

 8 between Sony, including the transfer of funds.  A nd we elect

 9 that their own documents that they say control he re create a

10 privity.  They say we are in contract with you.

11 THE COURT:  Okay.

12 MR. PIZZIRUSSO:  So that's privity.

13 To address briefly, as well, the other warranty

14 issues that appear to trouble the Court, in terms  of the

15 temporalness on the implied warranty claim -- I'm  sorry, on the

16 Magnuson-Moss claim, you know, they cite one case , Kelly vs.

17 Microsoft, that is [sic] even in this Circuit.  They can't c ite

18 a single California case that has evaluated this CFAA.  They

19 can't cite a single Ninth Circuit case.

20 It's not our burden here.  It's their burden.  It 's

21 their motion to dismiss.  So on that ground alone , relying on

22 an unpublished case from the District of Washingt on to argue

23 that we need a temporal element here is tenuous, at best, Your

24 Honor.

25 THE COURT:  If the CFR provision provides for a
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 1 temporal element, the absence of case authority d oesn't mean

 2 you don't read the CFR section and determine whet her or not it

 3 applies.

 4 MR. PIZZIRUSSO:  Well, you would think, in all of the

 5 cases that have alleged Magnuson-Moss violations in

 6 California -- and there are many -- some court wo uld have found

 7 that a compelling argument.

 8 THE COURT:  Well, have any weighed in on and analyzed

 9 the question and said you're right?

10 MR. PIZZIRUSSO:  No, but it's not our burden either.

11 THE COURT:  Okay.

12 MR. PIZZIRUSSO:  But, one more point, Your Honor.  We

13 think that there is at least one cite that we hav e that does

14 kind of go to this temporal element that it was r eally for the

15 life of the product.  And that's paragraph 44.

16 Because what happened here is, Sony first decided

17 that the newer PlayStation models wouldn't have t he other OS

18 feature at all.  So people got all up in arms.  T hey said,

19 "Wait a minute.  What about those of us who have the old unit?"

20 The slim model is what they called it.  And Sony said don't

21 worry -- here is their exact quote.

22 Jeffrey Lavond (phonetic), who was the Linux

23 maintainer for Sony, said, SCE -- that's Sony Com puter

24 Entertainment -- is committed to continue the sup port for

25 previously sold models that have the install othe r OS feature,

                Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR                 Katherine Powell Sullivan, CSR, RPR,CRR 
               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court               Official Reporter - U.S. District Court

                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659                                           (415)  794-6659

Case3:10-cv-01811-RS   Document109    Filed11/15/10   Page39 of 48



    40

 1 and that this feature will not be disabled in fut ure firmware

 2 releases.

 3 So this is one example of a statement that they h ad

 4 made that indicates that this was going to be aro und for the

 5 life of the product.  So there is an element ther e that we

 6 think we've alleged.  And when you weigh the fact s in our

 7 favor, as you must, we think we win on that issue  as well.

 8 And to clarify, Your Honor, the Magnuson-Moss, I

 9 think you made the point, rises and falls on the state warranty

10 law claims.  They have only argued as to the impl ied warranty

11 claim under Magnuson-Moss.  So if the express war ranty claim

12 here survives, the express warranty claim under M agnuson-Moss

13 also survives.

14 THE COURT:  Okay.

15 MR. PIZZIRUSSO:  On the Consumer Fraud Act, Your

16 Honor, again, we have -- we allege that we did no t authorize

17 Sony to come in and disable this feature; that th ere was no

18 real choice here.  And just looking at basic cont ract law, if

19 I'm dangling somebody over a hotel balcony and sa ying, "Sign

20 this agreement," and then say, "Okay," well, I ha ve their

21 authorization.  That's clearly not authorization under basic

22 contract.

23 THE COURT:  You are equating the decision on whether

24 or not to do the upgrade as being dangled over a cliff?  

25 No, I am not being facetious.
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 1 MR. PIZZIRUSSO:  I am, Your Honor.  It was a Hobson's

 2 choice.  Either way, you lose functionality.  You  are going to

 3 lose features either way.  And we said that's not  a real

 4 choice.  And we allege that.  And our complaint h as taken us

 5 through at this stage.  They can argue that on th e motion for

 6 summary judgment.  

 7 In fact, the Apple case that we cite, the judge

 8 denied the motion to dismiss on this point, and r uled in favor

 9 of the plaintiff on the Computer Fraud and Abuse Act.  And then

10 at summary judgment the defendants raised it agai n, and they

11 won.

12 But on the motion to dismiss, where the facts are

13 taken in our favor, and we allege there was no re al choice and

14 no authorization, I think we survive on that clai m as well.

15 I'm going to allow my colleague to address the ot her

16 points.

17 THE COURT:  Okay.  And I'll give you about five

18 minutes to do so.

19 MR. WARSHAW:  Daniel Warshaw for the plaintiffs.

20 Thank you for the time, Your Honor.

21 A lot of my arguments dovetail to Mr. Pizzirusso' s

22 arguments, as the 17200 claim obviously takes a p redicate from

23 the other cause of actions.  I'll skip those and go right to

24 the heart of what you had questions about, Your H onor.

25 Let's start with the Consumer Legal Remedies Act.
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 1 The first issue, Your Honor, is that the defendan ts have

 2 completely missed the mark on fraudulent concealm ent.  And

 3 there's a case I would like to draw the Court's a ttention to.

 4 That is the Gerber Products case, William vs. Gerber Products.

 5 In this case, Gerber came out with a fruit chew f or

 6 toddlers.  They had pictures of fruit.  It said i t was all

 7 natural.  Turns out it had high fructose corn syr up and some

 8 grape juice in it.  And the Court held that under  the CLRA,

 9 there was a cause of action for fraudulent concea lment.

10 So analogize it to this case, Your Honor.  Becaus e at

11 the point of purchase of the PS3 in its original condition with

12 the other OS feature, Sony failed to disclose in a proper

13 manner that they would at some point reserve thei r rights to

14 remove it.  

15 Yes, they allege it's in their detailed contracts  you

16 get after purchase, et cetera.  But if we look at  the law of

17 the State of California regarding Consumer Legal Remedies Act,

18 there is a cause of action for concealment.  And this case is

19 directly on point.

20 THE COURT:  You would agree that would be a 9(b)

21 pleading standard for that fraudulent concealment  type of

22 claim.  Right?

23 MR. WARSHAW:  Correct.  I agree that 9(b) covers

24 anything that has grounded in fraud.  I wouldn't necessarily

25 agree, as Sony's counsel say, that all CLRA claim s have the
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 1 9(b) standard.

 2 And I looked at some of the cases she cited.  For

 3 example --

 4 THE COURT:  They didn't say "all."  But, okay, go

 5 ahead.

 6 MR. WARSHAW:  They cited some cases.  I don't

 7 necessarily agree with that standard across the b oard.

 8 There's another case that's very important regard ing

 9 Hobson's choice, Your Honor.  It's Rubio vs. Capital One.  In

10 this case, Capital One credit card company solici ted consumers

11 to get a credit card with a fixed annual percenta ge rate.

12 Plaintiff applied for one.  Got one.  Made purcha ses.  Got into

13 debt.  Made payments.  At some point in the futur e Capital One

14 changed the interest rate to, obviously, a higher  rate.

15 And the Court in that case held that the consumer  is

16 faced with a Hobson's choice.  They are faced wit h a choice of

17 either canceling the credit card and losing money  or

18 property -- i.e. the credit extended to the consu mer -- or

19 paying the higher rate.  And that's no choice at all.  

20 And it's very analogous to the situation here, wh ere

21 the consumers have the opportunity to download 3. 21, and lose

22 the functionality advertised and stated -- as we allege in our

23 complaint -- or not download 3.21, and lose the L inux feature.

24 With respect to the Unfair Competition law, Your

25 Honor, that obviously dovetails into what the Cou rt is inclined
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 1 to do with respect to the predicate unlawful viol ations.

 2 But when we talk about unfair, Sony marketed,

 3 advertised, publicized this product as having com puter

 4 capabilities.  It differentiated itself from its competitors,

 5 saying you can use this as a personal computer.

 6 The cost of the product was higher than its

 7 competitors.  People bought the product relying o n those

 8 statements.

 9 So it's a question of fairness.  Whether at some

10 point in the future Sony can take away one of the  four core

11 values in that product, we feel, violates the unf air prong of

12 17200 as well.

13 With respect to unlawful, obviously, it will be

14 handled with the predicate wrongs.  But if you fi nd that CLRA

15 is violated, it also can be a predicate wrong for  the unlawful

16 prong.  

17 And we've already discussed fraud.

18 With respect to conversion, Your Honor, you had a

19 question about what was being converted, what pro perty.

20 THE COURT:  Uh-huh.

21 MR. WARSHAW:  The complaint alleges that when update

22 3.21 was downloaded, the hard drive was partition ed into two

23 sections.  One for the native operating system, a nd one or the

24 other OS.  That hard drive has now lost the data for the Linux

25 operating system and all the personal data each c onsumer had.  
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 1 And, interestingly enough, that portion of the ha rd

 2 drive is no longer available for use.  It's been blocked off.

 3 So, for example, if it's a 40 gigabyte hard drive , 30 was for

 4 the PlayStation operating system, 10 was for the other OS.  You

 5 remove the other operating system.  Now, you stil l only have

 6 30.  You've lost those 10, as alleged in the comp laint.  So

 7 there is a claim for conversion.

 8 If the Court has any other questions regarding th ese

 9 claims, I'm happy to address them.

10 THE COURT:  How about the motion to strike?

11 MR. WARSHAW:  My co-counsel is going to handle that,

12 briefly.

13 THE COURT:  Okay.  Mr. Quadra, you are down to two

14 minutes.

15 MR. QUADRA:  Okay.  And I'll start by saying that we

16 agree with the Court's tentative ruling or tentat ive thoughts

17 that the Court also expressed in the Baba v. HP case, which is

18 that if it is clear that no class can proceed, th at's the only

19 time one of three motions to strike early on are appropriate.

20 I would ask the Court to look at Sanders because

21 Sanders itself, that opposing counsel relies on, says, "Be fore

22 a motion to strike is granted, the Court must be convinced that

23 any questions of law are clear and not in dispute , and that

24 there are no set of circumstances could the claim  defense

25 succeed.
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 1 THE COURT:  I thought you guys just told me I wasn't

 2 supposed to look at Sanders.  If I do, I should read that

 3 section?

 4 (Laughter) 

 5 MR. QUADRA:  For purposes of reputing what they are

 6 proposing Sanders is, it's also distinguishable, Your Honor.

 7 In that case, the class definition was inappropri ate.  And

 8 that's why maybe the Court struck the class alleg ations.

 9 Here, we fall squarely within Rule 23.  It has be en

10 properly pled.  The issues that counsel raised of

11 ascertainability, of remedies, those are all Rule  23

12 commonality/typicality issues that are appropriat e for a fully

13 briefed class certification motion after discover y is

14 completed.

15 Here, we are at an early stage.  No discovery.  I t

16 would be completely inappropriate to strike those  allegations.

17 And what counsel was saying, strike it with leave  to amend, is

18 really a way of trying to limit our class definit ion before

19 we've been able to do the discovery to appropriat ely define it.

20 As the Court pointed out, you can start broadly t here.  Or you

21 can actually then get discovery that supports you r class

22 definition.  So, again, it's premature and inappr opriate.

23 Quickly, on the ascertainability, if the Court is

24 inclined to look at that, that issue is about sel f-identifying,

25 not having the names of any class representative.   
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 1 So, again, the cases cited by counsel that we giv e

 2 you alternative cases to look at in our motion cl early spells

 3 out ascertainability is about self-definition.  H ere, the class

 4 clearly defines who was a member.  And so a perso n who

 5 purchased a PS3 clearly knows that they are a mem ber of the

 6 class.

 7 The issue of damages, all damages here flow from the

 8 taking away of the OS function.  Because what it does is, it

 9 devalues the equipment and it denies part of its use.  So

10 that's going to apply against all of them.

11 And then the whole issue of reliance, Your Honor,  I

12 would point the Court to Collins vs. GameStop, wherein the

13 Court found that Sanders does not preclude a national class,

14 consumer national class, based on requirements of

15 individualized reliance.

16 That is not the standard in the District.  Nor do

17 standards, according to Collins, stand for that proposition.

18 And you have a slew of cases that talk about frau d on

19 the market or a common act against all consumers,  where you

20 infer and can imply that reliance.  And there's a lso Tobacco

21 II, which applies to the Unfair Competition law.

22 So, again, those are for an issue of a fully brie fed

23 class certification motion, not a motion to strik e.

24 THE COURT:  Okay.

25 MS. SACKS:  May I have --
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 1 THE COURT:  Actually, I do have to move on.  I have

 2 gotten the gist of it.  I will go back and do my homework and

 3 give you an order.

 4 MS. SACKS:  May I just say, Your Honor, we didn't

 5 cite Berenblat to begin with.  The plaintiffs did.

 6 THE COURT:  Cite what?

 7 MS. SACKS:  The Berenblat case.

 8 THE COURT:  Okay.  Whoever cited what, I'll read them

 9 all.  So thank you.

10 (Counsel thank the Court.) 

11 (At 2:48 p.m. the proceedings were adjourned.)  

12 -  -  -  - 
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