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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

   

In re : Chapter 11 
 :  
The SCO GROUP, INC., et al., 1 : Case No. 07-11337 (KG) 
 : (Jointly Administered) 
  Debtors. 

 

: 
: 

 
Hearing Date:  May 23, 2011 at 11:00 a.m. ET 
Objection Deadline:  May 16, 2011 at 4:00 p.m. ET 

 

MOTION OF THE CHAPTER 11 TRUSTEE FOR (I) HEARING PURSUANT 
TO ARTICLE VII OF THE CREDIT AGREEMENT AND (II) ENTRY OF AN 
ORDER (A) DETERMINING THERE IS NO DEFAULT BY THE TRUSTEE 

UNDER THE LOAN DOCUMENTS, (B) DIRECTING THAT THE 
AUTOMATIC STAY REMAINS IN FULL FORCE AND EFFECT, AND (C) 

DEEMING WRONGFUL DEFAULT NOTICES NULL AND VOID 

Edward N. Cahn, Esq. (the “Chapter 11 Trustee” or “Trustee”), in his capacity as 

Chapter 11 Trustee for the above-captioned debtors (collectively, the “Debtors”), hereby moves 

this Court (this “Motion”) for (i) a hearing (“Article VII Hearing”) pursuant to Article VII of 

that certain Secured Super-Priority Credit Agreement, dated as of March 5, 2010, among the 

Bankruptcy Estates of The SCO Group, Inc., a Delaware Corporation and SCO Operations, Inc., 

a Delaware Corporation, by and through Edward N. Cahn, solely in his capacity as Chapter 11 

Trustee, as Borrower, and Certain Lenders Thereto (the “Credit Agreement”),2 and (ii) entry of 

an order (a) determining there is no default by the Trustee under the Loan Documents, (b) 

directing that the automatic stay pursuant to 11 U.S.C. § 362 remains in full force and effect and 

(c) deeming the letters of April 28, 2011 (the “First Wrongful Default Notice”) and May 4, 

2011 (the “Second Wrongful Default Notice” and together with the First Wrongful Default 

                                                 
1  The Debtors and the last four digits of each of the Debtors’ federal tax identification numbers are as follows:  (a) 
The SCO Group, Inc., a Delaware corporation, Fed. Tax Id. #2823; and (b) SCO Operations, Inc., a Delaware 
corporation, Fed. Tax Id. #7393. 
2  Terms used but not otherwise defined herein shall have the meaning ascribed such terms in the Credit Agreement. 
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Notice, the “Wrongful Default Notices”) emailed to counsel for the Chapter 11 Trustee, by 

counsel for Steven Shin, Jan Loeb, Leap Tide Capital Management, Inc. (“Leap Tide”) and 

Richard J. Yarro III, null and void.  In support of this Motion, the Trustee respectfully states as 

follows:  

I. 
PRELIMINARY STATEMENT 

During the evening of Thursday, April 28, 2011, the Chapter 11 Trustee received the 

First Wrongful Default Notice from counsel to three (3) lenders who are parties to the Credit 

Agreement – Steve Shin, Jan Loeb and Leap Tide (the “Non-Controlling Lenders”) – 

purportedly declaring a default by the Trustee under the Credit Agreement.  A true and correct 

copy of the First Wrongful Default Notice is attached as Exhibit “A” hereto.  The First 

Wrongful Default Notice was sent improperly by the Non-Controlling Lenders because they 

lacked authority, as of April 28th, to take action or even threaten to take action, on behalf of 

themselves or any of the other Lenders, with respect to rights and remedies under the Credit 

Agreement.  [See Collateral Agent Agreement, Section 4(e)]3.  Thereafter, by letter response 

dated May 3, 2011 (the “Trustee’s Response”), the Trustee, among other things, advised the 

Non-Controlling Lenders, they lacked authority to enforce rights and remedies under the Credit 

Agreement.  A true and correct copy of the Trustee’s Response is attached as Exhibit “B” 

hereto.   

After an exchange of emails between counsel for the Trustee and the Non-Controlling 

Lenders, and in an attempt to cure the authority defect in connection with the First Wrongful 

                                                 
3  Specifically, the Non-Controlling Lenders waived their right to enforce rights and remedies under the Credit 
Agreement by agreeing in the Collateral Agent Agreement “that none of [the Lenders] shall have, and each of them 
hereby waives, the right to take or threaten to take any action to enforce any term or provision in any of the Security 
Documents or to enforce any rights with respect to any or all of the Collateral, it being understood that the Collateral 
Agent alone shall have the right to seek and enforce any and all rights and remedies in the Collateral and under this 
Agreement.”  [Collateral Agent Agreement, Section 4(e)]. 
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Default Notice, counsel to the Non-Controlling Lenders sent the Second Wrongful Default 

Notice to the Trustee, which adds Richard J. Yarro III (as collateral agent) to the parties 

represented by counsel for the Non-Controlling Lenders (together with Yarro, the “Subset 

Lenders”).  True and correct copies of the exchange of emails by the respective counsel are 

attached as Exhibit “C” hereto; a true and correct copy of the Second Wrongful Default Notice 

is attached as Exhibit “D” hereto.  The Second Wrongful Default Notice does not indicate that 

counsel to the Subset Lenders has been retained by Seung Ni Capital Partners, L.L.C. (“SNCP”), 

the Collateral Agent. 

Notwithstanding the foregoing however, the Trustee submits that there is not an existing 

default under the Credit Agreement.  It is curious that at no time prior to sending the Wrongful 

Default Notices did the Subset Lenders or their counsel reach out to the Chapter 11 Trustee or 

his counsel to seek information regarding the status of the sale proceeds and/or the two alleged 

breaches of Section 5.10(b) of the Credit Agreement - the pivotal issues raised by the Subset 

Lenders: specifically, that after the closing of the sale to unXis, Inc., the Trustee did not (1) give 

“prior written notice to…Lender…[to] use fifty percent (50%) of the net proceeds..from any 

Core Asset Sale4”; nor (2) “pay the remaining fifty percent (50%) of such net sales or license 

proceeds toward retirement and payment of the amount due under the Note, other than payment 

of the Loan Fee.”  [Credit Agreement, Section 5.10(b)]. 

Those purported breaches of the Credit Agreement cannot be the basis for a proper 

default notice since (1) the proceeds from the sale to unXis, Inc. are still being held in escrow 

                                                 
4  “Core Asset Sale” means the sale, license, transfer or other disposition (by way of merger, casualty, condemnation 
or otherwise) by the Borrower to any Person (other than the Borrower) of any SCO assets other than Borrower’s 
rights in the Litigation and the Litigation Proceeds and other than SCO’s Non-Core Assets…”  [Credit Agreement, 
Section 1.01.]  “Non-Core Assets” means SCO’s excess equipment and other miscellaneous assets in storage (truck, 
forklifts and excess office equipment), the Java Patent, more particularly described and known as US Patent No. 
6,931,544, and assets related to SCO’s mobility business.  Id. 
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and have not been used or disbursed by the Trustee and (2) the Trustee’s financial advisors are 

still in the process of determining the net proceeds from the sale (for which there is no deadline 

by which such determination must be made under the terms of the Credit Agreement).  

Accordingly, the Chapter 11 Trustee respectfully submits that this Court should enter an order 

granting the relief requested herein.  

II. 
JURISDICTION AND VENUE 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334.  Venue 

is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core 

proceeding within the meaning of 28 U.S.C. § 157(b)(2).  The legal and statutory predicates for 

the relief sought herein are Article VII of the Credit Agreement and 11 U.S.C. §§ 105(a) and 

362(a)(3). 

III. 
BACKGROUND 

Chapter 11 Cases 

2. On September 14, 2007 (the “Petition Date”), the Debtors commenced their 

bankruptcy cases by filing voluntary petitions for relief under chapter 11 of title 11 of the United 

States Code (U.S.C. §§ 101 et seq., the “Bankruptcy Code”).  The Debtors’ chapter 11 cases are 

being jointly administered. 

3. On August 25, 2009 this Court approved the appointment of Edward N. Cahn, 

Esquire as chapter 11 trustee in these cases [Docket No. 900].  No official committee of 

unsecured creditors has been appointed to date.  The Trustee has been performing his duties and 

operating the Debtors as authorized by Bankruptcy Code sections 1106 and 1108. 
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Postpetition Financing 

4. On March 5, 2010, this Court entered the Order (I) Authorizing Debtors’ Estates 

to Obtain Postpetition Financing and to Grant Security Interests and Superpriority 

Administrative Expense Status and Use Cash Collateral Pursuant to 11 U.S.C. §§ 105, 363(c), 

364(c), 364(e) and 507(b); (II) Modifying the Automatic Stay Pursuant to 11 U.S.C. § 362; and 

(III) Granting Other Relief [D.I. 1084] (the “Financing Order”) authorizing the Debtors’ entry 

into the Credit Agreement. 

5. Section 5.10 of the Credit Agreement, in relevant part, provides for the Lenders’ 

consent to Core Asset Sales and the use of proceeds therefrom as follows: 

SECTION 5.10.  Use of Loan Proceeds/Sale of Core Assets/Use of 
Proceeds from Sale of Core Asset and Other Assets. 

(b) The Borrower may without the prior consent of, but with 
prior written notice to, Lender also retain and use fifty percent 
(50%) of the net proceeds (defined as gross proceeds from one or 
more Core Asset Sale(s), less the direct and reasonable closing fees 
and expenses of the sale or license transaction) from any Core 
Asset Sales and one hundred percent (100%) of the proceeds from 
the sale of all other SCO assets (excluding the sale of any rights in 
the Litigation and/or any portion of the Litigation proceeds), but 
the Borrower shall at the time of any such Core Assets Sale(s) pay 
the remaining fifty percent (50%) of such net sales or license 
proceeds toward retirement and payment of the amount due under 
the Note, other than the payment of the Loan Fee.  Such Note 
payments shall not be credited toward payment of the Loan Fee. 

(c) Borrower shall have the right to use cash collateral arising 
and existing from Borrower’s operation of SCO’s business in 
accordance with the Order, this Agreement and other Loan 
Documents. 

[Credit Agreement, Section 5.10(b),(c)]. 

6. Furthermore, Article VII of the Credit Agreement, in relevant part, provides for 

the following with respect to Events of Defaults: 

In case of the happening of any of the following events (each, an 
“Event of Default” and together, “Events of Default”)... 
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(d) default shall be made in the due observance of performance 
by the Borrower of any covenant, condition or agreement 
contained in…(ii) Sections 5.04, 5.06, 5.10 or Article VI, and such 
default shall remain unremedied for a period of ten (10) 
Business Days;… 

then, during the continuance of any Event of Default…subject 
solely to any requirement of the giving of notice by the terms of 
the Order, the Debtor shall have a period of five (5) business days 
in which to either cure the Default or obtain a scheduled court 
hearing with regard to the default.  In the event the Debtor fails to 
either cure the Default or obtain a scheduled court hearing with 
regard to the Default, the automatic stay provided in Section 362 of 
the Bankruptcy Code shall be deemed automatically vacated 
without further action or order of the Bankruptcy Court, and the 
Lender shall be entitled to exercise all of its respective rights and 
remedies under the Loan Documents, including all rights and 
remedies with respect to the Collateral…Notwithstanding the 
foregoing provisions, upon the occurrence of an Event of Default, 
the Borrower shall have the right to use any cash available at such 
time for the payment of its fees and administrative expenses. 

[Credit Agreement, Article VII]. 

7. The Lenders executed the Collateral Agent Agreement and appointed SNCP as 

the Collateral Agent.  The Collateral Agent Agreement provides for the appointment of the 

Collateral Agent and grants it sole authority to act on behalf of the Lenders as follows, in 

relevant part: 

Each of the Lenders acknowledges that it has read and entered into 
the Credit Agreement and the other Loan Documents.  Effective 
Immediately and by signing this Agreement, each of the Lenders 
hereby irrevocably and unconditionally appoints Collateral Agent 
to serve as collateral agent for all of the Lenders and irrevocably 
appoints and authorizes Collateral Agent to act as agent for all of 
the Lenders for the purpose of:…(b) enforcing the Lenders’ rights 
in the Collateral and the Borrower’s obligations under such 
versions of the Loan Documents and the Borrower’s obligations 
thereunder...  Further, Collateral Agent shall have the sole 
authority to exercise any and all remedies against Borrower under 
any and all of the Security Documents and to act in such capacity 
in accordance with the terms and conditions of this Agreement. 

[Collateral Agent Agreement, Section 3]. 
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8. With respect to any decisions and/or actions related to remedies under the Credit 

Agreement, the Collateral Agent Agreement provides for the following, in relevant part: 

(a) The Collateral Agent may take such actions and pursue 
such remedies with respect to the actions and authority set forth in 
Section 3 hereof as the Collateral Agent shall, in its discretion, 
deem appropriate or necessary under the circumstances hereunder 
and under any of the Security Documents with respect to the 
Collateral… 

(e) Except for the Lenders’ right to receive its share of the 
Loan Fee in accordance with the Credit Agreement, the Lenders 
only right hereunder and in the Collateral shall be the right to 
cast its vote with respect to any Majority Vote in accordance 
herewith.  Each of the Lenders hereby agrees that none of them 
shall have, and each of them hereby waives, the right to take or 
threaten to take any action to enforce any term or provision in any 
of the Security Documents or to enforce any rights with respect to 
any or all of the Collateral, it being understood that the Collateral 
Agent alone shall have the right to seek and enforce any and all 
rights and remedies in the Collateral and under this Agreement. 

[Collateral Agent Agreement, Section 4]. 

Core Asset Sale 

9. On August 9, 2010, the Chapter 11 Trustee filed the Motion of the Chapter 11 

Trustee for Order (1) Authorizing the Marketing, Auction and Sale of Substantially All of the 

Debtors’ Software Business Assets Consistent with Form Asset Purchase Agreement and Free 

and Clear of Liens, Claims and Encumbrances, (2) Authorizing Assumption, Assignment, and 

Sale of Certain Executory Contracts and Unexpired Leases, (3) Approving Bidding Procedures 

in Connection with Auction, (4) Establishing Sale Hearing Date and (5) Granting Related Relief 

[Docket No. 1141] (the “Sale Motion”) with the United States Bankruptcy Court for the District 

of Delaware (this “Court”). 

10. This Court held a hearing on the Sale Motion on March 2, 2011 (the “Sale 

Hearing”). 
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11. On March 7, 2011, the Bankruptcy Court entered the Order under 11 U.S.C. §§ 

105(a), 363 and 365 and Federal Rules of Bankruptcy Procedure 2002, 6004 and 9014 (A) 

Approving the Sale of Substantially All of the Debtors’ Software Product Business Assets Free 

and Clear of All Liens, Claims, Interests And Encumbrances Pursuant to 11 U.S.C. § 363, (B) 

Approving Assumption, Assignment and Sale of Certain Executory Contracts and Unexpired 

Leases Pursuant to 11 U.S.C. § 365 and (C) Granting Related Relief [Docket No. 1239] (the 

“Sale Order”).  The sale transaction approved by the Sale Order closed on April 11, 2011. 

IV. 
RELIEF REQUESTED 

12. By this Motion, the Trustee requests (1) an Article VII Hearing on the Wrongful 

Default Notices and (2) entry of an order (a) determining there is no default by the Trustee under 

the Loan Documents, (b) directing that the automatic stay remains in full force and effect, and (c) 

deeming the Wrongful Default Notices null and void.5 

V. 
BASIS FOR RELIEF REQUESTED 

13. Article VII of the Credit Agreement requires the Trustee, absent cure of any 

default within five (5) Business Days, to seek a hearing with regard to the default or have the 

automatic stay automatically vacated without further order of this Court.  Therefore, this Motion 

seeks an Article VII Hearing regarding the purported defaults identified by the Wrongful Default 

Notices.  Furthermore, because the Trustee believes there are no existing defaults to cure, the 

prudent course of action for the Trustee is to seek the relief requested herein.6 

                                                 
5  To the extent the Subset Lenders cannot show authority for causing the filing of this Motion in response to the 
Wrongful Default Notices, the Trustee reserves his right to pursue sanctions against the Subset Lenders as well as 
recovery for actual damages, including costs and attorneys’ fees, for their knowing and willful violation of the 
automatic stay. 
6  Based upon the identity of the Subset Lenders represented by counsel, the Trustee remains unsure whether the 
Subset Lenders even have authority to enforce the Lenders’ rights in the Collateral and the Obligations of the 
Debtors’ estates under to the Loan Documents.   
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14. As cited above, Article VII of the Credit Agreement provides that “during the 

continuance of any Event of Default…the Debtor shall have a period of five (5) business days in 

which to either cure the Default or obtain a scheduled court hearing with regard to the 

default.”  [Credit Agreement, Article VII].  Furthermore, Article VII of the Credit Agreement 

also provides that “[i]n the event the Debtor fails to either cure the Default or obtain a scheduled 

court hearing with regard to the Default, the automatic stay provided in Section 362 of the 

Bankruptcy Code shall be deemed automatically vacated without further action or order of the 

Bankruptcy Court, and the Lender shall be entitled to exercise all of its respective rights and 

remedies under the Loan Documents, including all rights and remedies with respect to the 

Collateral.”  Id.  Finally, and importantly, Article VII of the Credit Agreement provides that 

“[n]otwithstanding the foregoing provisions, upon the occurrence of an Event of Default, the 

Borrower shall have the right to use any cash available at such time for the payment of its fees 

and administrative expenses.”  Id.  Accordingly, the only means by which the Trustee can evade 

unilateral action by the Subset Lenders in respect of purported breaches of the Credit Agreement 

is to request an Article VII Hearing.  The Trustee believes this request for such a hearing to be in 

the best interests of the Debtors’ estates and its creditors. 

15. However, to be clear, the Trustee does not believe there are existing defaults to 

cure under the Credit Agreement.  The Wrongful Default Notices identify two alleged defaults - 

that after the closing of the Core Asset Sale, the Trustee did not (1) give written notice to the 

Subset Lenders as to the net proceeds therefrom and (2) did not pay the remaining 50% of net 

proceeds toward retirement and payment of amounts due under the Note.  Neither of these 

alleged defaults has occurred.  First, the proceeds from the sale to unXis, Inc. are still being held 

in escrow and have not been used or disbursed by the Trustee and, second, the Trustee’s financial 
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advisors are still in the process of determining the net proceeds from the sale (for which there is 

no deadline by which such determination must be made under the terms of the Credit 

Agreement).  Accordingly, the Trustee submits that there is no existing default under the Credit 

Agreement.  Had the Subset Lenders or their counsel contacted the Trustee or his counsel to 

inquire as to the facts, it would have been clear that no default had occurred.  Moreover, as the 

emails from Trustee’s counsel indicate, the Trustee offered a reasoned approach to resolve this 

matter without the need for burdening the Debtors’ estates with the additional expenses related to 

filing and prosecuting this motion or for burdening the Court with a matter more readily resolved 

by communication between the parties. 

16. Bankruptcy Code section 362(a)(3) operates as a stay of, among other things, 

“any act to obtain possession of property of the estate or of property from the estate or to 

exercise control over property of the estate.”  11 U.S.C. § 362(a)(3).  A violation of the stay is 

punishable as contempt of court.  See Jove Eng’g, Inc. v. IRS, 92 F.3d 1539 (11th Cir. 1996); 

Mountain Am. Credit Union v. Skinner (In re Skinner), 917 f.2d 444 (10th Cir. 1990) (stay 

violations may be punishable under this subsection, if applicable, or as contempt under 11 U.S.C. 

§ 105).  Most courts will impose contempt sanctions for a knowing and willful violation of a 

court order, and the automatic stay is considered as equivalent to a court order.  See, e.g., 

Hubbard v. Fleet Mortgage Co., 810 F.2d 778 (8th Cir. 1987); In re Xavier’s of Belville, 172 

B.R. 667 (Bankr. M.D. Fla. 1994).  If the conduct is willful, even if based on advice of counsel, 

contempt is an appropriate remedy.  See Fidelity Mortgage Investors v. Camelia Builders, Inc., 

550 F.2d 47 (2d Cir. 1976), cert. denied, 429 U.S. 1093, reh’g denied, 430 U.S. 976 (1977).   

17. The Subset Lenders have violated the automatic stay by (1) declaring a default 

when none has occurred and such facts could readily have been ascertained through inquiry of 
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the Trustee, (2) seeking to exercise and exercising control over estate assets by instructing the 

Trustee that “no monies or assets leave the estate until further notice,” and (3) sending the 

Wrongful Default Notices without authority to act in place of the Collateral Agent.  The Credit 

Agreement specifically provides that “[n]otwithstanding the [default provisions of Article VII], 

upon the occurrence of an Event of Default, the Debtors shall have the right to use any cash 

available at such time for the payment of its fees and administrative expenses.”  [Credit 

Agreement, Article VII].  As a result of the foregoing violations, the Trustee reserves his right to 

seek sanctions for the knowing and willful violation of the automatic stay by the Subset Lenders. 

18. No previous request for the relief sought herein has been made by the Trustee to 

this or any other Court. 

VI. 
NOTICE 

19. Notice of this Motion has been provided to:  (a) the Office of the United States 

Trustee; (b) any party filing a request for notice pursuant to Bankruptcy Rule 2002, and (c) 

counsel to the Subset Lenders.  In light of the nature of the relief requested herein, the Trustee 

submits that no other or further notice is necessary or required. 
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WHEREFORE, the Trustee respectfully requests that this Court enter an order 

determining there is no default by the Trustee under the Loan Documents, directing that the 

automatic stay remains in full force and effect, deeming the Wrongful Default Notices null and 

void and granting related relief as this Court shall deem just, proper and necessary. 

Dated:  May 5, 2011 
 Wilmington, Delaware 

 Respectfully submitted,     
 

BLANK ROME LLP 
 
/s/ Bonnie Glantz Fatell 
Bonnie Glantz Fatell (No. 3809) 
Stanley B. Tarr (No. 5535) 
1201 Market Street, Suite 800 
Wilmington, DE 19801 
Telephone:  (302) 425-6400 
Facsimile:  (302) 425-6464 
 
Counsel for Edward N. Cahn, Chapter 11 Trustee 
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