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OBJECTION DEADLINE: February 7, 2011at 4:00 p.m. (Eastern Standard Time)  
HEARING DATE AND TIME: February 16, 2011 at 4:00 p.m. (Eastern Standard Time) 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
   
In re : Chapter 11 
 :  
The SCO GROUP, INC., et al., 1 : Case No. 07-11337 (KG) 
 : (Jointly Administered) 
  Debtors. 
 

: 
: 

 
Re: Docket No. 1141 

 

NOTICE OF FILING OF (I) EXECUTED ASSET PURCHASE AGREEMENT 
AND (II) PROPOSED SALE ORDER IN CONNECTION THEREWITH 

 
PLEASE TAKE NOTICE OF THE FOLLOWING: 

1. On August 23, 2010, the United States Bankruptcy Court for the District of 
Delaware (the “Court”) entered an order (the “Bidding Procedures Order” see D.I. 1161) 
authorizing and approving, among other things, the (i) marketing, auction and sale of 
substantially all of the software business assets (the “Assets”) of The SCO Group, Inc. and SCO 
Operations, Inc. (collectively, the “Debtors”), consistent with a form asset purchase agreement, 
free and clear of liens, claims and encumbrances; (ii) conduct of a bid and auction process for the 
Assets; (iii) selection of a successful bidder for the Assets (the “Successful Bidder”) following 
the bid and auction process; and (iv) assumption and assignment of certain executory contracts 
(the “Contracts”) and unexpired leases (the “Leases”) to the Successful Bidder in connection 
with the sale of the Assets. 

2. Pursuant to the Bidding Procedures Order, the Chapter 11 Trustee has selected 
unXis, Inc. (“unXis”), a Delaware corporation, as the Successful Bidder. 

3. A hearing shall be held on February 16, 2011 at 4:00 p.m. (Eastern Standard 
Time) at the United States Bankruptcy Court for the District of Delaware, 824 North Market 
Street, 6th Floor, Courtroom #3, Wilmington, Delaware 19801, before The Honorable Kevin 
Gross, United States Bankruptcy Judge, to consider approval of (i) the sale of the Assets to 
unXis pursuant to the terms and conditions of that certain Asset Purchase Agreement by and 
between The SCO Group, Inc. and SCO Operations, Inc. and unXis, Inc. (the “Agreement”), and 
(ii) the assumption by the Debtors’ estates and assignment to unXis of the Contracts and Leases 
constituting the Assumed Contracts, including, without limitation, the Material Customer 

                                                 
1  The Debtors and the last four digits of each of the Debtors’ federal tax identification numbers are as follows:  (a) 
The SCO Group, Inc., a Delaware corporation, Fed. Tax Id. #2823; and (b) SCO Operations, Inc., a Delaware 
corporation, Fed. Tax Id. #7393. 
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Contracts, the Material Open Service Contracts (Schedule 1.47) and Material Vendor Contracts 
(Schedule 1.48) (each as defined in the Agreement). 

4. A copy of the Agreement, together with the proposed sale order (the 
“Sale Order”), attached hereto as Exhibit “1,” was filed on the Court’s docket earlier 
today, Monday, January 24, 2011.  Copies of the Agreement can be obtained through 
the Court’s website (https://ecf.deb.uscourts.gov) or through the court-appointed 
claim agent’s website (http://www.epiqsystems.com/Chapter11.aspx?id=210). 

5. Pursuant to 11 U.S.C. § 365, the Chapter 11 Trustee believes that unXis 
has the wherewithal, financial and otherwise, to perform its obligations under the 
Agreement, and has provided adequate assurance of its future performance under the Assumed 
Contracts.  In addition to putting the full purchase price on deposit in an escrow account prior to 
the auction, unXis has announced that it will retain all sales, support and technology 
professionals in order to maintain continuity with customers and strategic partners. 

6. Responses and objections, if any, by counterparties to the Assumed Contracts 
(solely on the grounds that they have not received adequate assurance of future performance) or 
by parties in interest to the sale of the Assets must (a) be in writing; (b) state the name and 
address of the objecting or responding party and the nature of the claim or interest of such party; 
(c) state with particularity the basis and nature of any objection or response; (d) be filed, together 
with proof of service, with the Court and served upon the following parties such that the Court 
and the following parties actually receive the responses and objections (and the Court receives 
the proof of service) on or before 4:00 p.m., prevailing Eastern time on February 7, 2011: (i) 
counsel to the Trustee, Blank Rome LLP, 1201 Market Street, Suite 800, Wilmington, DE 
19801, Attn: Bonnie Glantz Fatell, Esquire; and (ii) the Office of the United States Trustee, J. 
Caleb Boggs Federal Building, 844 N. King Street, Suite 2207, Lock Box 35, Wilmington, 
Delaware 19801, Attn: Juliet Sarkessian, Esquire.  

Dated:  January 24, 2011 
Wilmington, Delaware 

 
BLANK ROME LLP 
 
__/s/ Stanley B. Tarr______ 
Bonnie G. Fatell (No. 3809) 
Stanley B. Tarr (No. 5535) 
1201 N. Market Street 
Suite 800 
Wilmington, DE 19801 
Telephone: (302) 425-6400 
Facsimile: (302) 425-6464 
 
Counsel for Edward N. Cahn, Chapter 11 Trustee 

 


	SCO - Notice of APA and Sale Order Filing
	EXHIBIT 1
	SCO APA - Execution Version (FILED)
	1. Defined Terms.
	1.1 “Acquired Assets” has the meaning specified in Section 2.1(a).
	1.2 “Additional Deposit” has the meaning specified in Section 3.2.
	1.3 “Affiliate” means, with respect to a particular Party, any Person or entity controlling, controlled by or under common control with that Party, and any majority-owned entity of that Party and of its other Affiliates.  For the purposes of the foregoing, “control” shall mean the ownership, directly or indirectly, of fifty percent (50%) of the voting stock or other equity interest.
	1.4 “Agreement” has the meaning specified in the Preamble.
	1.5 “Allocation Statement” has the meaning specified in Section 8.
	1.6 “Assumed Contracts” means the Contracts assumed by Seller and assigned to Buyer pursuant to an order of the Bankruptcy Court in conjunction with approval of this Agreement and pursuant to 11 U.S.C. § 365, including the Material Open Service Contracts, all of which Contracts are listed on Schedule 2.1(a) hereto and other Contracts that have been made available to Buyer pursuant to Section 6.4, but excluding Non-Assumed Obligations (as defined in Section 2.3 hereof).  
	1.7 “Assumed Obligations” has the meaning specified in Section 2.2.
	1.8 “Bankruptcy Code” means 11 U.S.C. sections 101 et seq.
	1.9 “Bankruptcy Court” means the United States Bankruptcy Court for the District of Delaware where the Chapter 11 cases of Seller are pending, Case No. 07-11337(KG).
	1.10 “Bill of Sale” has the meaning specified in Section 7.2(h).
	1.11 “Business” has the meaning specified in the Recitals.
	1.12 “Business Contract” has the meaning specified in Section 4.5.
	1.13 “Business Day” means any day, excluding Saturday, Sunday and any other day on which commercial banks in Wilmington, Delaware, are authorized or required by Law to close.
	1.14 “Buyer” has the meaning specified in the Preamble.
	1.15 “Closing” has the meaning specified in Section 7.1.
	1.16 “Closing Date” has the meaning specified in Section 7.1. 
	1.17 “Code” means the Internal Revenue Code of 1986, as amended.
	1.18 “Consent” means any consent, approval, order or authorization of, or any declaration, filing or registration with, or any application, notice or report to, or any waiver by, or any other action (whether similar or dissimilar to any of the foregoing) of, by or with, any Person which is necessary in order to take a specified action or actions in a specified manner and/or to achieve a specified result.  
	1.19 “Contract” means any contract, agreement, instrument, order, arrangement, commitment or understanding of any nature including sales orders, purchase orders, leases, subleases, data processing agreements, maintenance agreements, end user agreements, license agreements, sublicense agreements, loan agreements, promissory notes, security agreements, pledge agreements, deeds, mortgages, guaranties, indemnities, warranties, employment agreements, independent contractor agreements, consulting agreements, collective bargaining agreements, sales representative agreements, joint venture agreements, buy-sell agreements, options or warrants.
	1.20 “Contract Rights” means any right, power or remedy of any nature under any Contract including rights to receive property or services or otherwise derive benefits from the payment, satisfaction or performance of another party’s Obligations, rights to demand that another party accept property or services or take any other actions, and rights to pursue or exercise remedies or options.
	1.21 “Cure Costs” means the amounts that must be paid by the Buyer to be able to assign the Assumed Contracts to Buyer pursuant to Section 365 of the Bankruptcy Code, including without limitation, all amounts needed to discharge any monetary defaults under the Assumed Contracts, other than amounts necessary to cure the Novell Inc. Unit SVRX Royalty Agreement; provided that the maximum amount of the Cure Costs that the Buyer shall be responsible for shall not exceed fifty thousand dollars ($50,000) (the “Cure Limit”).  
	1.22 “Default” means (a) a breach, default or violation, (b) the occurrence of an event that with or without the passage of time or the giving of notice, or both, would constitute a breach, default or violation or cause an Encumbrance to arise, or (c) with respect to any Contract, the occurrence of an event that with or without the passage of time or the giving of notice, or both, would give rise to a right of termination, cancellation, amendment, modification, renegotiation or acceleration or a right to receive damages or a payment of penalties or the loss of any benefit or right of indemnification.
	1.23 “Deposit” has the meaning specified in Section 9.1(b).
	1.24 “Disputes” has the meaning specified in Section 10.14.
	1.25 “Closing Date” has the meaning specified in Section 7.1.
	1.26 “Employee Benefit Plan” means any employee benefit plan as defined in Section 3(3) of ERISA, any “voluntary employees’ beneficiary association” within the meaning of Section 501(c)(9) of the Code, “welfare benefit fund” within the meaning of Section 419 of the Code, or “qualified asset account” within the meaning of Section 419A of the Code, and any other plan, program, policy or arrangement for or regarding bonuses, commissions, incentive compensation, severance, vacation, deferred compensation, pensions, profit sharing, retirement, payroll savings, medical/dental expense payment or reimbursement, disability income or protection, sick pay, group insurance, self-insurance, death benefits, employee welfare or fringe benefits of any nature, including those benefiting retirees or former employees.
	1.27 “Encumbrance” means any interest, consensual or otherwise, in property securing a monetary obligation owed to, or a claim by, a Person other than the owners of the subject property, whether such interest is based on the common law, statute or Contract, or any lien, security interest, pledge, right of first refusal, mortgage, easement, covenant, restriction, reservation, conditional sale, prior assignment, or other encumbrance, claim, burden or charge of any nature.  
	1.28 “Entity” means any corporation (including any non-profit corporation), general partnership, limited partnership, limited liability partnership, joint venture, estate, trust, company (including any company limited by shares, limited liability company or joint stock company), firm, society or other enterprise, association, organization or entity.
	1.29 “Excluded Assets” has the meaning specified in Section 2.1(c).
	1.30 “Governmental Body” means any: (a) nation, principality, republic, state, commonwealth, province, territory, county, municipality, district or other jurisdiction of any nature; (b) federal, state, local, municipal, foreign or other government; (c) governmental or quasigovernmental authority of any nature (including any governmental division, subdivision, department, agency, bureau, branch, office, commission, council, board, instrumentality, officer, official, representative, organization, unit, body or Entity and any court or other tribunal); (d) multinational organization or body; or (e) individual, Entity or body exercising, or entitled to exercise, any executive, legislative, judicial, administrative, regulatory, police, military or taxing authority or power of any nature.  
	1.31 “Hired Employee” means any individual listed on Exhibit E, who is hired by Buyer as of the Closing Date.
	1.32 “Initial Deposit” has the meaning specified in Section 3.1.
	1.33 “Intellectual Property Assignments” has the meaning specified in Section 7.2(a).
	1.34 “Intellectual Property” means all patents, patent applications, patent disclosures and inventions (whether or not patentable and whether or not reduced to practice), registered and unregistered trademarks, service marks, trade names, and copyrights, internet uniform resource locators, domain names, know-how, trade secrets, improvements, proprietary information, technology, original works of authorship (including computer software) and similar rights to any of the foregoing anywhere in the world, all applications for any of the foregoing, and the right to prosecute, enforce, obtain damages relating to, settle or release any past, present, or future infringement thereof.
	1.35 “Judgment” means any order, writ, injunction, citation, award, decree or other judgment of any nature of any Governmental Body.  
	1.36 “knowledge” or “to the knowledge of” and similar phrases mean (a) in the case of an individual, a particular fact or matter actually known or which could be expected to be known after reasonable inquiry in the ordinary and usual course of the performance of his or her professional responsibilities, and (b) in the case of an Entity, if any individual who is serving as an executive officer or manager has, or at any time had, actual knowledge or could have been expected to know after reasonable inquiry in the ordinary and usual course of the performance of his or her professional responsibilities, of such fact or other matter.  
	1.37 “Law” means any provision of any foreign, federal, state or local law, statute, ordinance, constitution, treaty, code, rule, regulation or guideline.
	1.38 “Lease Assignment” means an assignment and assumption of lease for each of the facilities included in the Acquired Assets, in form and substance mutually acceptable to Seller and Buyer, and “Lease Assignments” means all of them.
	1.39 “Leased Real Property” has the meaning specified in Section 4.2.
	1.40 “Licensed Properties” means all copyrights and other Intellectual Property used by Seller in the Business as currently conducted that Seller does not own, including the copyrights owned by Novell, Inc., as determined in the Memorandum Decision and Order Denying SCO’s Renewed Motion for Judgment as a Matter of Law, or in the Alternative, for a New Trial and by the Findings of Fact and Conclusions of Law of the United States District Court of Utah on June 10, 2010.   
	1.41 “Listed Receivables” has the meaning specified in Section 6.3.
	1.42 “Loss” or “Losses” means any loss (including diminution in value), Obligation or other cost, settlement payment, Judgment, fine, penalty, damages, assessment, expense, tax deficiency or other charge, including Expenses.
	1.43 “Material Acquired Assets” means the Acquired Assets, excluding those Assumed Contracts that are not Material Assumed Contracts.
	1.44 “Material Adverse Effect” means a material adverse effect on the Business, taken as a whole, other than matters: (a) relating to acts of war or terrorism (or escalation thereof), generally applicable economic conditions, or conditions affecting the Business’ industry in general, but only to the extent the Business is not affected disproportionately by any such matters (as compared to similarly situated companies in the industry); (b) resulting from the announcement by the Seller of its intention to sell the Business; (c) resulting from the execution and delivery of this Agreement or the consummation of the transactions contemplated hereby; or (d) relating to any changes in law or applicable accounting regulations or principles after the Closing Date.
	1.45 “Material Assumed Contracts” means the Material Vendor Contracts and Material Customer Contracts.
	1.46 “Material Customer Contracts” means those contracts pursuant to which the Seller received more than $10,000 in adjusted revenue during the 2010 fiscal year, listed in Schedule 1.46 hereto.
	1.47 “Material Open Service Contracts” means those contracts pursuant to which the Seller currently has outstanding service obligations as of December 31, 2010, listed in Schedule 1.47 hereto.
	1.48 “Material Vendor Contracts” means those contracts with vendors that are material to the Business, listed in Schedule 1.48 hereto.
	1.49 “Non-Assignable Contract(s)” has the meaning specified in Section 2.1(a)(iii).
	1.50 “Obligation” means any debt, liability or obligation of any nature, whether secured, unsecured, recourse, nonrecourse, liquidated, unliquidated, accrued, absolute, fixed, contingent, ascertained, unascertained, known, unknown or otherwise.
	1.51 “Party(ies)” has the meaning specified in the Recitals.
	1.52 “Permit” means any permit, approval, waiver, order, consent, authorization, franchise, right or privilege of any nature, granted, issued, approved or allowed by any Governmental Body.
	1.53 “Purchased Subsidiaries” means (a) SCO Global, Inc.; (b) SCO Software (UK) Limited., a United Kingdom corporation, (c) SCO Group SARL, a French corporation; (d) The SCO Group GmbH, a German corporation, (e) SCO Japan, Ltd., a Japanese corporation, and (f) SCO Software (India) Private Ltd., an Indian corporation, each of which is wholly owned by The SCO Group, Inc., and “Purchased Subsidiary” means any of them.  
	1.54 “Person” means any individual, Entity or Governmental Body.  
	1.55 “Proceeding” means any demand, claim, suit, action, litigation, audit, investigation, arbitration, administrative hearing or other proceeding of any nature.  
	1.56 “Real Property Leases” has the meaning specified in Section 4.2.
	1.57 “Receivables” has the meaning set forth in Section 6.3.
	1.58 “Sale Order” means an order by the Bankruptcy Court in form and substance substantially similar to that contained in Schedule 1.57 hereof, which: (a) approves the sale of all of the Acquired Assets to Buyer and the assumption and assignment of all Assumed Contracts free and clear of all Encumbrances pursuant to Sections 363(b) and 363(f) of the United States Bankruptcy Code; and (b) contains findings of fact and rulings that Buyer is a good faith purchaser entitled to the protections of Section 363(m) of the United States Bankruptcy Code and is not the subject of an appeal that has been stayed by court order.  For clarification, if the Sale Order is subject to an appeal, unless the appellant has obtained a court ordered stay of the appeal, this Agreement shall be binding on the parties hereto upon entry of the Sale Order by the Bankruptcy Court.
	1.59 “Santa Cruz-Novell APA” means the Asset Purchase Agreement between The Santa Cruz Operation, Inc., and Novell, Inc., dated September 19, 1995.
	1.60 “Seller” has the meaning specified in the Preamble.
	1.61 “Sublicense Agreement” has the meaning specified in Section 7.2(e).
	1.62 “Tangible Property” means any furniture, fixtures, leasehold improvements, vehicles, office equipment, computer equipment, other equipment, inventories of raw materials and supplies, manufactured and purchased goods, parts, works-in-process and finished goods, machinery, tools, forms, supplies or other tangible personal property of any nature.  
	1.63 “Taxes” means all taxes, levies, charges or fees including income, corporation, advance corporation, gross receipts, transfer, excise, property, sales, use, license, payroll, withholding, social security and franchise or other governmental taxes or charges, imposed by the United States or any state, county, local or foreign government, and such term shall include any interest, penalties or additions to tax attributable to such taxes.
	1.64 “Tax Return” means any report, return or statement required to be supplied to a taxing authority in connection with Taxes, including any amendments thereto.
	1.65 “Transaction Documents” means this Agreement and all other documents executed in connection herewith or therewith, including all Exhibits and Schedules hereto and thereto.
	1.66 “Trustee” means Edward Cahn solely in his capacity as the Bankruptcy Court appointed Chapter 11 Trustee in the Chapter 11 cases of The SCO Group Inc. et al, Case No. 07-11337(KG).

	2. The Transaction.
	2.1 Sale and Purchase of Acquired Assets.
	(a) Pursuant to the Sale Order, and subject to the terms and conditions of this Agreement, Seller shall sell, transfer, assign and convey to Buyer, free and clear of any and all Encumbrances and Retained Obligations, and Buyer shall, as of the Closing Date, acquire and purchase, free and clear of any and all Encumbrances and Retained Obligations, all of Seller’s right, title and interest in and to all of the assets of the Business, except for the Excluded Assets set forth in Schedule 2.1(c) hereof (the “Acquired Assets”), including but not limited to, the following:  
	(i) All of Seller’s assets (tangible or intangible), including those assets set forth on Schedule 2.1(a), all Intellectual Property, including all copyrights developed after 1995, customer lists, purchase orders, customer reference manuals, databases and goodwill related thereto;
	(ii) The Assumed Contracts, whether or not listed on Schedule 2.1(a);
	(iii) Seller’s Contract Rights under the Assumed Contracts and all end user license agreements and maintenance contracts between Seller and customers relating to the Acquired Assets, excluding Contract Rights under (A) this Agreement and any other Contracts entered into by Seller with Buyer in connection with the transactions contemplated by this Agreement; (B) any Assumed Contracts requiring a Consent that is not obtained on or before the Closing Date or is not otherwise assigned to Buyer pursuant to the Sale Order (“Non-Assignable Contract(s)”) and (C) any and all employment agreements, labor contracts, stock option plans, retirement plans, Seller’s 401(k) plan, pension plans, agreements relating to the voting of shares in the company, agreements with employees, officers and/or shareholders and any and all other agreements relating to or otherwise concerning the foregoing. 
	(iv) Seller’s computer media, sales, advertising and marketing materials, catalogues and manuals, billing records, correspondence, data (only to the extent that such data that contains personally identifiable information that may be lawfully transferred), test software, software tools, product documentation, internal documentation, work in progress relating to the software products listed on Schedule 2.1(a), and files relating to the Acquired Assets (only to the extent that any such materials or files exist), excluding (A) Seller’s minute books, membership interest books and related organizational documents and (B) Seller’s files, books and records relating to the Excluded Assets or to Seller’s Obligations not included in the Assumed Obligations;
	(v) All assignable and transferable Permits possessed by Seller necessary for the lawful ownership and operation of the Acquired Assets; 
	(vi) All rights and claims of Seller against any third parties, directly arising from or directly related to the Acquired Assets (which, for the avoidance of doubt, shall not include any rights and claims of Seller against any third parties, directly arising from or directly related to the Excluded Assets, any rights and claims by Seller against Buyer relating to this Agreement or any agreement entered into pursuant hereto, or any rights, claims or causes of action related to Novell, Inc., International Business Machines Corporation, Red Hat, Inc. and SUSE Linux GmbH or other similar claims); and
	(vii) Subject to Section 6.4, all rights and interests of Seller in each of the Purchased Subsidiaries, provided that any intercompany receivables due from Seller to the Purchased Subsidiaries listed on Schedule 2.1(a)(vii) shall be waived at Closing.

	(b) Transfer and Preparation Costs.  In accordance with Section 6.1, Buyer shall be responsible for all packaging, freight, services, insurance and other fees and expenses associated with the preparation and transfer of the Acquired Assets.
	(c) Excluded Assets.  Notwithstanding anything to the contrary contained in Section 2.1(a) or elsewhere in this Agreement, the assets of Seller set forth in Schedule 2.1(c) (collectively, the “Excluded Assets”) are not part of the transactions contemplated hereunder, are excluded from the Acquired Assets and shall remain the property of Seller after the Closing.

	2.2 Grant of Sublicense.  Pursuant to the Sublicense Agreement described in Section 7.2 of this Agreement, Seller shall grant to Buyer a perpetual, non-exclusive, royalty-free sublicense to use the Licensed Properties as provided in the Sublicense Agreement.  Buyer hereby grants to Seller a perpetual, non-exclusive, royalty-free license to use the Intellectual Property transferred under this Agreement solely in connection with the exercise of its rights and performance of its obligations with respect to the Excluded Assets, including the claims set forth in Section (vi)(B) and (vi)(C) of Schedule 2.1(c).
	2.3 Assumed Obligations of Seller.  Subject to the terms and conditions of this Agreement, Buyer shall, from and after the Closing Date, assume and agree to pay, discharge or perform, as appropriate, when due and without recourse to Seller, all of the Obligations of Seller arising out of or related to the Business, including: (i) all Obligations in respect of those Contracts related to the Business but only to the extent such Obligations are incurred or required to be performed after the Closing Date, (ii) all Obligations to file tax returns for the 2010 fiscal year for the Purchased Subsidiaries (provided that the Seller shall be responsible for preparation costs and unpaid taxes applicable to the Purchased Subsidiaries through the end of fiscal 2010), and Obligations related to unpaid Taxes for periods after fiscal 2010 related to the Purchased Subsidiaries (collectively, the “Assumed Obligations”), and (iii) Obligations relating to Employee Benefit Plans as further described in Section 6.8.  The Assumed Obligations of Seller shall not include the Obligations of Seller (A) under this Agreement or any other Contracts entered into by Seller with Buyer in connection with the transactions contemplated by this Agreement; (B) associated with or related to the Excluded Assets; or (C) associated with Seller’s Obligations under loan agreements, promissory notes, credit agreements, security agreements, pledge agreements, deeds, mortgages, guaranties, indemnities, warranties, employment agreements except for agreements with the Hired Employees, independent contractor agreements, consulting agreements, collective bargaining agreements, sales representative agreements, joint venture agreements, buy-sell agreements, and options or warrants incurred or required to be performed after the Closing Date.
	2.4 No Other Obligations.  Notwithstanding any other provisions of this Agreement, Buyer shall not acquire the Acquired Assets subject to, and Buyer shall not in any manner assume or be liable or responsible for, any Obligations of Seller other than the Assumed Obligations, and all Obligations of Seller, other than the Assumed Obligations, shall remain the sole responsibility of Seller.    

	3. Purchase Price.
	3.1 Buyer shall deposit cash in the amount of ONE HUNDRED THOUSAND DOLLARS ($100,000.00) with the Escrow Agent on or before January 14, 2011 (the “Initial Deposit”).  The Initial Deposit represents an earnest money deposit for Buyer’s purchase of the Acquired Assets, and shall apply to the Purchase Price, but remain fully refundable to Buyer unless Buyer’s offer is selected as the highest and best bidder following the auction on January 19, 2011 (the “Sales Auction”).  If Buyer is selected as the highest and best bidder, the Initial Deposit shall be immediately released and passed through Escrow to Seller, but shall be refundable to Buyer in the event Escrow fails to close due to actions of Seller or if one of the closing conditions set forth in Section 7.2 herein are not fulfilled or waived by Buyer, including without limitation, U.S. Bankruptcy Court approval and issuance of the Sale Order.
	3.2 Buyer shall deposit additional cash in the amount of FIVE HUNDRED THOUSAND DOLLARS ($500,000.00) with the Escrow Agent on or before January 18, 2011 (the “Additional Deposit”).  The Additional Deposit shall be applied to the Purchase Price and released to Seller upon closing of the Escrow.  Like the Initial Deposit, the Additional Deposit shall be refundable to Buyer in the event Escrow fails to close due to actions of Seller or if one of the closing conditions set forth in Section 7.2 herein are not fulfilled or waived by Buyer, including without limitation, U.S. Bankruptcy Court approval and issuance of the Sale Order.

	4. Representations and Warranties of Seller.  
	4.1 Organization and Authority.  Seller is a Delaware corporation, duly organized, validly existing and in good standing under the laws of Delaware.  Subject to the Trustee’s authorization, Seller possesses the corporate power and authority to own, lease and operate its assets, conduct its business as and where such business is presently conducted, and enter into and execute this Agreement and the other Transaction Documents to which it is a party and to perform its Obligations and consummate the transaction contemplated hereunder and thereunder, subject to the entry of the Sale Order by the Bankruptcy Court.
	4.2 Leased Real Property.  The Seller does not own any real property.  Schedule 4.2 sets forth a list of each leasehold interest in real property leased, subleased by, licensed or with respect to which a right to use or occupy has been granted to or by any Seller or Purchased Subsidiary (such leased real property, the “Leased Real Property”), and specifies the lessor(s) of such leased property, the Seller or Purchased Subsidiary occupying such leased property, and identifies each lease or any other Contract under which such property is leased (the “Real Property Leases”).  Except as described on Schedule 4.2 there are no written or oral subleases, licenses, concessions, occupancy agreements or other Contracts granting to any other Person the right of use or occupancy of the Leased Real Property and there is no Person (other than any Seller or any Purchased Subsidiary and any lessor(s) of Leased Real Property) in possession of the Leased Real Property.  
	4.3 Enforceability.  Subject to the entry of the Sale Order, this Agreement constitutes the valid and legally binding agreement of Seller, enforceable against Seller in accordance with its terms, except as limited by the Bankruptcy Code and Laws relating to the availability of specific performance, injunctive relief or other equitable remedies.
	4.4 Brokers and Finders.  Except for the obligations to Ocean Park Advisors, LLC (“OPA”), pursuant to the Bankruptcy Court Order approving their retention, neither the Seller nor its officers and agents has incurred any Obligation for brokerage or finders’ fees or agents’ commissions or other similar payments in connection with this Agreement.  Seller hereby agrees to pay any and all brokerage or finders’ fees or agents’ commissions or other similar payments owing to OPA arising out of or in connection with this Agreement.
	4.5 Litigation.  As of the date of this Agreement, and except as set forth on Schedule 4.5, there are no Claims, actions, suits, proceedings or investigations pending or, to Sellers’ Knowledge, threatened, before any court, arbitrator or Governmental Body brought by or against or otherwise involving Sellers or the Material Acquired Assets that, if adversely determined, would reasonably be expected to have a Material Adverse Effect or materially impair the ability of Sellers to consummate the transactions contemplated by this Agreement. 
	4.6 Compliance with Applicable Law.  Except as set forth in Schedule 4.6, to the knowledge of Seller, Seller has not violated and is not in violation of any Law applicable to the Material Acquired Assets, and no Seller is in default with respect to any Judgment applicable to the Material Acquired Assets other than violations or Defaults the consequences of which would not reasonably be expected to have a Material Adverse Effect.
	4.7 Insurance.  Schedule 4.7 sets forth the insurance policies maintained by or for the benefit of the Seller for the Business.  Such policies are in full force on the date of this Agreement, and the Seller has not been notified of any cancellation with respect to any such insurance policies. 
	4.8 Permits.  Seller possesses the material Permits, all of which are set forth in Schedule 4.8.  Except as set forth in Schedule 4.8, all of such material Permits are freely assignable and transferable to Buyer at the Closing, or Seller will use commercially reasonable efforts to obtain all necessary consents for the assignment and transfer of such Permits prior to Closing and such Permits will continue to be in full force and effect after such transfer.
	4.9 Intellectual Property.  Except as set forth in Schedule 4.9, Seller owns, or has the right to use, all Intellectual Property used in the conduct of the Business as currently conducted that is material to Seller, taken as a whole.  Except as would not reasonably be expected to have a Material Adverse Effect, to the knowledge of Seller, Intellectual Property used in the conduct of its Business as currently conducted that is material to Seller (a) does not infringe on or otherwise violate the rights of any Person and (b) is in accordance with any applicable Contract pursuant to which Seller acquired the right to use any Intellectual Property. 
	4.10 Disclaimer.  THIS IS AN “AS IS, WHERE IS” SALE.  EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION 4, NONE OF SELLER NOR ANY OF ITS OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, REPRESENTATIVES OR THE TRUSTEE OR ITS AFFILIATES, AGENTS OR REPRESENTATIVES, MAKES OR HAS MADE ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WRITTEN OR ORAL, AT LAW OR IN EQUITY, IN RESPECT OF SELLER, THE ACQUIRED ASSETS OR THE BUSINESS.  SELLER DISCLAIMS ANY OTHER REPRESENTATIONS OR WARRANTIES OF ANY KIND OR NATURE, EXPRESS OR IMPLIED, INCLUDING AS TO THE CONDITION, VALUE OR QUALITY OF THE ACQUIRED ASSETS OR THE BUSINESS, MERCHANTABILITY, USAGE, TITLE, SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE.  EXCEPT AS SET FORTH IN THIS SECTION 4, THE CONDITION OF THE BUSINESS AND THE ACQUIRED ASSETS SHALL BE “AS IS” AND “WHERE IS”.  

	5. Representations and Warranties of Buyer.
	5.1 Organization and Authority.  
	(a) Buyer is a corporation, duly organized, validly existing and in good standing under the laws of the State of Delaware.  Buyer possesses the power and authority to own, lease and operate its assets, conduct its business as and where such business is presently conducted, and enter into this Agreement and the other Transaction Documents to which it is a party and to perform its Obligations hereunder and thereunder.
	(b) Buyer has the power and authority to execute and deliver this Agreement and consummate the transactions contemplated hereby.  The execution and delivery of this Agreement and the consummation of the transactions contemplated hereby have been duly and validly authorized by the Board of Directors of Buyer and no other company proceedings on the part of Buyer are necessary to authorize the execution, delivery and performance of this Agreement or the consummation of the transactions so contemplated.
	(c) This Agreement has been duly executed and delivered by Buyer and constitutes, and, when executed and delivered, each of the other agreements, documents and instruments to be executed and delivered by Buyer pursuant hereto will constitute (assuming in each case the valid authorization, execution and delivery of such agreements by Seller), a valid and binding agreement of Buyer, enforceable against Buyer in accordance with its terms, except that: (i) such enforcement may be subject to any bankruptcy, insolvency, reorganization, moratorium, fraudulent transfer or other laws, now or hereafter in effect, relating to or limiting creditors’ rights generally; and (ii) the remedy of specific performance and injunctive and other forms of equitable relief may be subject to equitable defenses and to the discretion of the court before which any proceeding therefore may be brought.

	5.2 Authorization; Compliance with Other Instruments and Laws; and Effect of Agreement and Other Transaction Documents.  Buyer’s execution, delivery and performance of this Agreement, and its consummation of the transactions contemplated by this Agreement, (a) do not require any filing with or the obtaining of any Permit, Consent or approval of any Governmental Body; (b) do not constitute a violation of, conflict with, give use to any right of termination under, or Default under its certificate of formation, operating agreement or other governing documents; (c) do not constitute a violation of or Default under any Contract to which Buyer is a party or by which Buyer is bound; and (d) do not constitute a violation of any Law or Judgment that is applicable to it or to its businesses or assets, or to the transactions contemplated by this Agreement.  Assuming the due authorization, execution and delivery hereof by Seller, this Agreement constitutes the valid and legally binding agreement of Buyer, enforceable against Buyer in accordance with its terms, except (a) as limited by applicable bankruptcy, insolvency, reorganization, moratorium and other Laws of general application affecting enforcement of creditors’ rights generally, and (b) as limited by Laws relating to the availability of specific performance, injunctive relief or other equitable remedies.
	5.3 Availability of Funds.  Buyer has sufficient funds on hand or available to it to permit Buyer to pay the Purchase Price in accordance with Section 3.
	5.4 Litigation.  To the best of Buyer’s knowledge, there is no Proceeding or governmental investigation pending or, to the best knowledge of Buyer, threatened against Buyer, by or before any Governmental Body or by any third party which challenges the validity of this Agreement.
	5.5 Brokers and Finders.  Buyer and its officers and agents have incurred no Obligation for brokerage or finders’ fees or agents’ commissions or other similar payments in connection with this Agreement.

	6. Covenants and Agreements.
	6.1 Buyer’s Access to Personnel, Properties and Records; Confidentiality.  Between the date hereof and the Closing Date, Seller shall afford to Buyer, and to the accountants, counsel, financial advisors and other authorized representatives of Buyer, reasonable access during normal business hours to all books and records of Seller relating to the Acquired Assets and the Assumed Liabilities.  The rights of access contained in this Section 6.1 are granted subject to, and on, the following terms and conditions:  (A) any such investigation will be conducted in a reasonable manner; and (B) during the period from the date hereof to the Closing Date, all information provided to Buyer or its agents or representatives by or on behalf of Seller or its agents or representatives (whether pursuant to this Section 6.1 or otherwise) will be governed and protected by the Confidentiality Agreement, dated as of September 4th, 2010, between Buyer and Seller (the “Confidentiality Agreement”).  
	6.2 Transition and Cooperation.  From and after the Closing Date, (a) Seller shall not take any action, alone or together with others, which obstructs or impairs the smooth transition by Buyer of the Acquired Assets; and (b) Seller shall promptly provide access to Buyer to all correspondence, papers, documents and other items and materials received by Seller found to be in its possession which pertain to the Acquired Assets.  In accordance with Section 2.1(b), Buyer shall be responsible for the transfer of all the Acquired Assets and shall pay any packaging, freight, services, insurance and other fees and expenses associated with the transfer of the Acquired Assets. For ninety (90) days after the Closing, each of the parties shall promptly execute and deliver all such further agreements, certificates, instruments and documents, deliver such other items and perform such further actions as a party may reasonably request, in order to fully consummate the transactions contemplated by this Agreement and fully carry out the purposes and intent of this Agreement.  
	6.3 Receivables.  Upon Closing, Seller shall provide a list of receivables and amounts (“Receivables”) that Buyer will collect on behalf of Seller, none of which shall be over one hundred and eighty (180) days past due (the “Listed Receivables”).  For a period of one hundred and twenty (120) days after the Closing, Buyer shall use its commercially reasonable efforts to collect for and deliver to Seller any and all Listed Receivables.  Buyer shall remit payments received on Listed Receivables promptly but not later than thirty (30) days after receipt thereof.  With respect to any Listed Receivable over Two Thousand Five Hundred Dollars ($2,500), after such one hundred and twenty (120) day period, Buyer shall provide Seller with written notice of its election to either (a) transfer such Listed Receivable to Seller or (b) continue using commercially reasonable best efforts to collect such Listed Receivable on behalf of Seller.  The parties agree that under no circumstance shall Buyer be obligated to file an action or otherwise pursue collection with a third party collection agency with regard to any accounts receivable outstanding at Closing.  For the avoidance of doubt, title to all Receivables shall not pass to Buyer at Closing.
	6.4 Further Agreement.  Except as provided herein, the parties agree that Seller shall be entitled to receive from Buyer an amount equal to the cash balances, net of uncleared disbursements, as adjusted into U.S. dollars, held by the Purchased Subsidiaries as of the Closing Date.  The amount of such cash balances shall be determined based on the closing balance sheet of each Purchased Subsidiary prepared by Seller, which closing balance sheets shall be provided to Buyer not later than ten (10) business days following the Closing Date.  Within fifteen (15) business days following the receipt of such closing balance sheet, Buyer shall remit to Seller the aggregate amount of cash held by all of the Purchased Subsidiaries as of the Closing Date converted into U.S. dollars.    
	6.5 Access to Assumed Contracts.  Not fewer than seven (7) Business Days prior to the Sale Hearing, Buyer shall have provided to Seller access to all of the Assumed Contracts to be acquired by Buyer in connection with the Closing, pending approval by the Bankruptcy Court.  Absent the prior written consent of Buyer, Seller shall not enter into any contract subsequent to the date hereof that by its terms will not be satisfied on or prior to the Closing Date.
	6.6 Further Assurances.  After the Closing Date, at Buyer’s request and expense, so long as Seller remains in business, Seller shall promptly execute and deliver all such further agreements, certificates, instruments and documents, and perform such further actions, as Buyer may reasonably request in order to fully consummate the transactions contemplated hereby and carry out the purposes and intent of this Agreement.
	6.7 Transfer Taxes.  The Buyer shall pay all sales, use, stamp, recording or other similar transfer taxes required to be paid in connection with the transfer of the Acquired Assets pursuant to this Agreement.  
	6.8 Employees & Independent Contractors. 
	(a) The Buyer shall offer employment as of the Closing Date to each of the Hired Employees (whether salaried or hourly, and full-time or part-time), whether or not actively employed on the date hereof,  e.g., including employees on vacation and leave of absence, including maternity, family, sick, military or disability leave, at the equivalent or higher base wage rates or base salary and bonus or commission levels, at a location no greater than 50 miles from the Hired Employee's location of employment with the Seller, and on such other terms and conditions (including benefit plan coverages) that are, in the aggregate, no less favorable than those in effect immediately prior to the date hereof.  Except as provided in Section 6.8(e) hereof, Seller acknowledges and understands that Buyer is not assuming or agreeing to be liable for any of Seller’s obligations or liabilities related to employee claims, including but not limited to, any contractual obligations, penalties, interests, assessments, wages, employee claims, employee benefits, trade accounts payable, accrued benefits (including sick leave and holiday pay; uniform allowances; insurance; and 401(k), profit share or other retirement plan), bonuses or taxes.  
	(b) Except as provided in Section 6.8(c) hereof, Buyer shall have no responsibility or obligation to hire any employees, independent contractors or consultants of Seller, nor does Buyer assume any liability or responsibility for any compensation or taxes due prior to the Closing Date with respect to employees, independent contractors or consultants of Seller.  
	(c) At or prior to the Closing, subject to the provisions of Section 6.8(a) Buyer agrees to extend offers of employment or engagement to the Hired Employees on terms and conditions acceptable to Buyer in Buyer’s sole discretion.  Each Hired Employee who is actively employed immediately prior to the Closing Date shall be deemed to have accepted such offer and become an employee of the Buyer by reporting to work on the Closing Date, and each Hired Employee who is not actively employed immediately prior to the Closing Date shall be deemed to have accepted such offer and become an employee of Buyer as of the Closing Date unless he or she notifies the Buyer to the contrary.     
	(d) Notwithstanding Section 6.8(a) or anything to the contrary, the provisions of this Agreement are for the benefit of the parties hereto only.  Hired Employees are not third party beneficiaries of this Agreement.  No Hired Employee; employee, contractor or consultant of Seller or any other third party shall have any rights hereunder.  Nothing contained herein (expressed or implied) shall confer upon any Hired Employee, employee, contractor or consultant of the Seller or any other person any rights, remedies or causes of action, including a right to employment or continued employment for any specified period, except as provided in respective offers of employment extended to Hired Employees.  Additionally, nothing contained herein (expressed or implied) shall confer upon any Hired Employee, employee, contractor or consultant of the Seller or any other person, or right to receive any benefit, enhanced benefit or coverage under any employee benefit plan or arrangement nor shall it cause the employment status of any employee to be anything other than terminable at will.
	(e) At and as of the Closing Date, the Buyer will adopt and assume sponsorship of the Medical, Dental, Vision, Short-Term Disability, Long-Term Disability, Life Insurance and Supplemental Life Insurance plans that Seller maintains for its U.S. employees and all of the rights, duties, powers and obligations of the Seller under and with respect to such plans and any and each trust, insurance contract, funding arrangement, recordkeeping arrangement or other arrangements with respect to such plans.  With respect to the Hired Employees, Buyer shall take into account all expenditures from January 1, 2011 to the Closing Date for purposes of deductible limits under the plans.  Buyer shall be solely responsible for providing required COBRA coverage for any employee of Seller terminated before the Closing.

	6.9 Access to Information.  Following the Closing, the Buyer agrees to cooperate with Seller in providing reasonable access to documents and information reasonably requested by Seller to pursue the litigation matters listed in Schedule 4.5 hereto or referred to in Section 2.1(a)(vi) hereof, or any successor litigation matter for such period of time as such litigation is pursued by Seller.  This provision of this Agreement shall survive the Closing for such period of time as is necessary for the Seller to pursue all claims related to the litigation matters listed on Schedule 4.5 or referred to in Section 2.1(a)(vi) hereof.  For a period of twelve (12) months following the Closing, the Buyer further agrees to provide Seller with reasonable access to, and the ability to make copies of (at Seller’s sole cost and expense), all books, records, computers and computer systems, the QAD system, agreements, accounting systems, financial and other records, databases, contracts or other materials necessary for the Trustee to settle the Estate of Seller under the Bankruptcy Code, including termination of the Seller’s 401(k) plan and filing of reports with or responding to requests for information from governmental entities.
	6.10 Tax Returns.  The Seller agrees to prepare and the Buyer agrees to timely file all Tax Returns required to be filed by the Purchased Subsidiaries for the 2010 fiscal year that have not been filed by Seller as of the Closing Date.  The preparation and filing of Tax Returns for the Purchased Subsidiaries for any periods subsequent to fiscal 2010 shall be the sole responsibility of Buyer.  The Buyer agrees to cooperate with the Seller in connection with the preparation of such Tax Returns.  The Buyer agrees to provide the Seller with access to all accounting systems acquired by Buyer and access to and copies of all financial and accounting records and any other financial data in Buyer’s possession reasonably requested by Seller for the completion of such Tax Returns.  Seller shall have sole responsibility for the payment of any fiscal 2010 Taxes owed by the Purchased Subsidiaries and preparation costs as provided in Section 2.3.  Buyer shall be entitled to deduct from any amounts owed to Seller pursuant to Section 6.3 any amounts paid by Buyer and not reimbursed by the Seller for the 2010 Tax Obligations of the Purchased Subsidiaries, less any tax refund credits received by Buyer related to the Purchased Subsidiaries’ tax Obligations for fiscal 2010 or prior periods.
	6.11 Confidentiality.  All information provided by Buyer to Seller pursuant to this Section 6 shall be treated as confidential by Seller pursuant to the terms of the Confidentiality Agreement.

	7. Closing.
	7.1 Closing.  The closing of the sale of the Acquired Assets and assumption by Buyer of the Assumed Obligations (the “Closing”) shall take place as soon as practicable following the issuance of the Sale Order, but not later than March 31, 2011 or such other time mutually agreed to by Buyer and Seller (the “Closing Date”).  
	7.2 Closing Deliverables of Seller and Conditions Precedent.  The obligations of Buyer under this Agreement are subject to the following conditions being met by Seller and the delivery by Seller at the Closing of each of the following (any one or more of which may be waived in whole or in part by Buyer at its sole option and which conditions are set out herein for the exclusive benefit of Buyer):
	(b) Bankruptcy Court Order.  The Sale Order of the Bankruptcy Court in form substantially similar to that contained in Schedule 1.57.  
	(c) Lease Assignment.  A Lease Assignment, duly executed by the Seller in each such facility together with the written consent of each landlord thereto;
	(d) Assignment and Assumption Agreement.  An assignment and assumption agreement, in the form attached hereto as Exhibit “C” (the “Assumption Agreement”), duly executed by Seller;
	(e) Sublicense Agreement.  A sublicense agreement for the Licensed Properties, in the form attached hereto as Exhibit “D” (the “Sublicense Agreement”), duly executed by Seller; 
	(f) Novation and/or Change of Name Agreements.  To the extent required by any applicable Government Body, Novation and/or Change of Name Agreements as set forth in Federal Acquisition Regulation Part 42.12 related to any of the Assumed Contracts that are considered to be Government Contracts, or other evidence satisfactory to Buyer (in Buyer’s sole and complete discretion) that transfer and/or assignment of any Government Contract is acceptable to, and will not be opposed by, the United States Government; and
	(g) Bill of Sale.  Executed bills of sale, instruments of assignment, certificates of title and other conveyance documents, dated as of the Closing Date, transferring to Buyer all of Seller’s right, title and interest in and to the Acquired Assets, together with possession of the Acquired Assets, including the Bill of Sale substantially in the form attached hereto as Exhibit F (the “Bill of Sale”), duly executed by Seller;
	(h) Cure of Defaults.  Seller shall have cured or made arrangements to cure promptly, any defaults that are required to be cured under the Bankruptcy Code and that remain unpaid after Buyer’s payment of Cure Costs up to Buyer’s Cure Limit on executory contracts, licenses and leases assumed by Buyer at Closing.  
	(i) Other Documents.  Such other agreements, certificates, instruments and documents reasonably requested by Buyer in order to fully consummate the transactions contemplated by this Agreement and carry out the purposes and intent of this Agreement.
	(j) Conditions Precedent.
	(i) The respective obligations of Buyer to perform at the Closing are subject to the following conditions being met by Seller or waived by Buyer:
	(A) the accuracy on the date of this Agreement and on the Closing Date of the representations and warranties of the Seller contained herein;
	(B) all obligations, covenants and agreements of Seller required to be performed at or prior to the Closing Date shall have been performed; 
	(C) delivering to Buyer the written consent to the transfer of all transferable Permits by all applicable third parties to the extent obtained by Buyer prior to Closing; and
	(D) the delivery by Seller of the items set forth in this Section 7.2;



	7.3 Closing Deliverables of Buyer and Conditions Precedent.  The obligations of Seller to proceed with the Closing hereunder are subject to the following conditions being met by Buyer and the delivery by Buyer at the Closing of each of the following (any one or more or which may be waived in whole or in part by Seller at its sole option and which conditions are set out herein for the exclusive benefit of Seller): 
	(a) Purchase Price.  The Purchase Price to Seller;
	(b) Intellectual Property Assignments.  The Intellectual Property Assignments, duly executed by Buyer;
	(c) Officer’s Certificate.  A certificate of an officer of Buyer (A) certifying and attaching all requisite resolutions or actions of Buyer’s approving the execution and delivery of this Agreement and the consummation of the transactions contemplated hereby and (B) certifying to the incumbency and signatures of the officers of Buyer executing this Agreement and any other Transaction Document;  
	(d) Cure of Defaults.  Subject to Section 7.2(i), at or prior to the Closing, Buyer shall have paid, or made arrangements to promptly pay, any and all Cure Costs up to the Cure Limit required to be paid under the Bankruptcy Code, so that such Assumed Contracts may be assumed by Seller and assigned to Buyer in accordance with the provisions of Section 365 of the Bankruptcy Code without cost or liability to Seller.   
	(e) Assignment and Assumption Agreement.  The Assumption Agreement, duly executed by Buyer; 
	(f) Sublicense Agreement.  The Sublicense Agreement, duly executed by Buyer; 
	(g) Release.  A release by the Purchased Subsidiaries for any intercompany receivables due from or claims against Seller as of the Closing Date; and
	(h) Employment/Contractor Agreements.  Employment or independent contractor agreements in form and substance reasonably satisfactory to Buyer, duly executed and delivered by each of the Persons set forth in Part I of Exhibit E hereto and (ii) not less than the number, as set forth in Part II of Exhibit E, of Persons within each group identified in Part II of Exhibit E, pursuant to which each such Person shall be employed by Buyer effective as of the Closing Date;
	(i) Other Documents.  Such other agreements, certificates, instruments and documents reasonably requested by Seller in order to fully consummate the transactions contemplated by this Agreement and carry out the purposes and intent of this Agreement
	(j) Conditions Precedent.  
	(i) The obligations of Seller to perform at the Closing are subject to the following conditions being met by Buyer or waived by Seller:
	(A) the accuracy when made and on the Closing Date of the representations and warranties of the Buyer contained herein;
	(B) all obligations, covenants and agreements of Buyer required to be performed at or prior to the Closing Date shall have been performed; and
	(C) delivery by Buyer of all the items set forth in this Section 7.3.




	8. Allocation of Purchase Price.
	9. Termination & Default Remedies.  
	9.1 Termination.  
	(a) This Agreement may be terminated without liability of either Party to the other Party in any of the following ways: 
	(i) by the mutual written consent of Buyer and Seller at any time on or prior to the Closing Date; 
	(ii) by Buyer or Seller if the Bankruptcy Court has not entered the order approving the Sale Order by the Closing that:
	(A) is in form and substance substantially similar to that set forth in Schedule 1.57 hereof;
	(B) approves the sale of all of the Acquired Assets to Buyer and the assumption and assignment of all Assumed Contracts free and clear of all Encumbrances pursuant to Sections 363(b) and 363(f) of the United States Bankruptcy Code in the form and substance satisfactory to Buyer in its sole discretion. 
	(C) contains findings of fact and rulings that Buyer is a good faith purchaser entitled to the protections of Section 363(m) of the United States Bankruptcy Code.

	(iii) by Buyer or Seller if the Closing has not occurred by March 31, 2011 or such later date as may be determined by mutual written consent of Seller and Buyer because one or more conditions to a party's obligation to close have not been fulfilled, tendered or waived.

	(b) Either Party desiring to terminate this Agreement pursuant to Section 9.1 shall give prompt written notice of such termination to the other Party. Termination pursuant to this Section 9.1 shall not constitute a Default under this Agreement, and Buyer shall be entitled to a full refund of the Initial Deposit and Additional Deposit (collectively the “Deposit”) within ten (10) days after delivery of said notice.   

	9.2 Default.  
	(a) Buyer’s Default. In the event of Buyer’s Default, Seller shall be entitled to retain the Initial Deposit as its sole and exclusive remedy in settlement and payment of the Seller’s costs, expenses and damages (including consequential damages) resulting from such breach, default or failure of Buyer.  The parties agree that the exact amount of costs, expenses and damages incurred and suffered by Seller would be difficult to determine and that the amount of the Initial Deposit which shall then have been paid shall be a reasonable estimate of that amount.  In such case, Buyer shall be entitled to a refund of the Additional Deposit.  Seller shall promptly perform all acts and provide all written consents and instructions necessary to cause the Escrow Agent to disburse the Additional Deposit to Seller expeditiously.  
	(b) Seller’s Default.  In the event of Seller’s Default, Buyer shall be entitled to a refund of the entire Deposit as its sole and exclusive remedy; provided that Seller refunds the Deposit or causes the Escrow Agent to refund the Deposit within ten (10) days after receipt of a notice of default.  If Seller fails to refund or cause the refund of the entire Deposit within a timely manner, Buyer shall have all remedies provided at equity or law, including the right to specific performance.

	9.3 Effect of Termination.  If this Agreement is terminated pursuant to Section 9.1 or Section 9.2, each Party will return all documents, work papers and other materials of the other Party, including photocopies or other duplications thereof, relating to the transactions contemplated herein, whether obtained before or after the execution hereof, to the Party furnishing the same and each Party will destroy all analyses, studies, surveys, evaluations, reports and other internal documents used to evaluate or analyze the transactions contemplated herein, and shall certify to the other Party of such destruction, provided that the foregoing shall not (a) obligate any Party to return or destroy any of the foregoing to the extent maintained in any computerized archival system or to the extent maintained to comply with legal or regulatory requirements, or (b) prohibit any Party from retaining one copy of any such information for use only (1) in disputes arising out of or in any way relating to this Agreement, and (2) as required by judicial or governmental proceedings or by any internal or external examination or audit.

	10. Miscellaneous.
	10.1 Bankruptcy Process.  As Trustee to a debtor under the Bankruptcy Code, Seller is obligated to and shall consider any higher or better offers to purchase the Acquired Assets.  Nothing in this Agreement shall be deemed to preclude Seller and the Trustee’s professionals from continuing to market, promote and offer the Acquired Assets until the entry of the Sale Order, including advertising, execution of confidentiality agreements and participation in discussions, negotiations and agreements with third parties. If other interested potential purchasers are identified by the Trustee that may offer higher or better terms for the purchase of the Acquired Assets, the Trustee shall conduct an auction materially in accordance with the bidding procedures approved by order of the Bankruptcy Court.   In the event an alternative purchaser is identified that in the Trustee’s sole discretion may provide more value to the estate through an acquisition, merger or other transaction, the Trustee may withdraw the motion filed with the Bankruptcy Court seeking approval of this Agreement and such withdrawal shall not be a Default under this Agreement nor give rise to any claims by Buyer against the Trustee, his representatives or Seller, the estate, its officers or employees nor to any liability of Trustee, his representatives or Seller, the estate, its officers or employees, of any nature whatsoever except for return of Buyer’s good faith Deposit.  
	10.2 Limitation on Liability.  EXCEPT AS PROVIDED IN SECTION 9.2(B) HEREOF, NEITHER SELLER NOR BUYER SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY KIND HOWEVER CAUSED, WHETHER FOR BREACH OF WARRANTY, BREACH OR REPUDIATION OF CONTRACT, TORT, NEGLIGENCE, OR OTHERWISE, EVEN IF THE PARTY AGAINST WHOM DAMAGES ARE CLAIMED HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS.  IN NO EVENT SHALL SELLER OR BUYER BE LIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS OR GOODWILL, OR FOR LOSS OF DATA OR USE OF DATA UNLESS SELLER FAILS TO REFUND BUYER’S DEPOSIT PROMPTLY FOLLOWING SELLER’S DEFAULT IN ACCORDANCE WITH SECTION 9.2(b).  IN NO EVENT SHALL SELLER’S LIABILITY TO BUYER EXCEED THE CASH PURCHASE PRICE PAID TO SELLER PURSUANT TO SECTION 3 (EXCLUSIVE OF CURE COSTS PAID BY BUYER).
	10.3 Publicity.  Without the prior written consent of the other Party, neither Seller nor Buyer shall make any public announcement regarding the transactions contemplated by this Agreement, nor shall either Party in any manner disseminate any information regarding the other Party or the transactions contemplated by this Agreement.  
	10.4 Fees and Expenses.  Each of Buyer, on the one hand, and Seller, on the other hand, shall bear its own fees and expenses incurred in connection with the transactions contemplated hereby.  No fees, expenses or other costs will be reimbursed by either party in the event the transactions contemplated by the Agreement are not consummated.
	10.5 Notices.  All notices, consents or other communications required or permitted to be given under this Agreement shall be in writing and shall be deemed to have been duly given (a) when delivered personally; (b) one (1) Business Day after being sent by a nationally recognized overnight delivery service, postage or delivery charges prepaid; or (c) three (3) Business Days after being sent by registered or certified mail, return receipt requested, postage charges prepaid.  Notices also may be given by facsimile and shall be effective on the date transmitted if confirmed within forty-eight (48) hours thereafter by a signed original sent by one of the methods provided in the preceding sentence.  A Party may change its address for notice and the address to which copies must be sent by giving notice of the new addresses to the other parties in accordance with this Section 10.5; provided that any such change of address notice shall not be effective unless and until received.  Notices shall be sent to the addresses set forth below:  
	10.6 Entire Understanding.  This Agreement, together with the Exhibits and Schedules hereto and the other Transaction Documents, states the entire understanding between the Parties with respect to the subject matter hereof, and supersedes all prior and contemporaneous oral and written communications and agreements, with respect to the subject matter hereof, including all confidentiality letter agreements and letters of intent previously entered into by the Parties.  No amendment or modification of this Agreement shall be effective unless in writing and signed by the Party against whom enforcement is sought.  
	10.7 Assignment.  This Agreement shall bind, benefit, and be enforceable by and against Buyer and Seller and their respective successors and permitted assigns.  Neither Party shall in any manner assign any of its rights or obligations under this Agreement without the express prior written consent of the other Party.  
	10.8 Waivers.  Except as otherwise expressly provided herein, no waiver with respect to this Agreement shall be enforceable unless in writing and signed by the Party against whom enforcement is sought.  Except as otherwise expressly provided herein, no failure to exercise, delay in exercising, or single or partial exercise of any right, power or remedy by any Party, and no course of dealing between or among any of the Parties, shall constitute a waiver of, or shall preclude any other or further exercise of, any right, power or remedy.
	10.9 Severability.  If any provision of this Agreement is construed to be invalid, illegal or unenforceable, then the remaining provisions hereof shall not be affected thereby and shall be enforceable without regard thereto. If any term or other provision of this Agreement is held by a court of competent jurisdiction to be invalid, illegal or incapable of being enforced under any applicable Law in any particular respect or under any particular circumstances, then, so long as the economic or legal substance of the transactions contemplated hereby is not affected in any manner materially adverse to any Party, (a) such term or provision shall nevertheless remain in full force and effect in all other respects and under all other circumstances, and (b) all other terms, conditions and provisions of this Agreement shall remain in full force and effect.  Upon such determination that any term or other provision is invalid, illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable manner so that the transactions contemplated hereby are fulfilled to the fullest extent possible.
	10.10 Counterparts.  This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be an original hereof, and it shall not be necessary in making proof of this Agreement to produce or account for more than one counterpart hereof.
	10.11 Section Headings.  Section and subsection headings in this Agreement are for convenience of reference only, do not constitute a part of this Agreement, and shall not affect its construction or interpretation.
	10.12 References.  All words used in this Agreement shall be construed to be of such number and gender as the context requires or permits.  The word “including” when used herein shall be deemed followed by the words “without limitation.”
	10.13 Controlling Law.  THIS AGREEMENT IS MADE UNDER, AND SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE (REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF CONFLICTS OF LAWS THEREOF) AS TO ALL MATTERS, INCLUDING, BUT NOT LIMITED TO, MATTERS OF VALIDITY, CONSTRUCTION, EFFECT, PERFORMANCE AND REMEDIES.
	10.14 Jurisdiction and Process.  The Bankruptcy Court in Delaware has exclusive jurisdiction to hear and decide any Proceeding, and to settle any Disputes, which may arise out of or in connection with this Agreement (“Disputes”), and, for these purposes, each Party irrevocably submits to the jurisdiction of the Bankruptcy Court and  irrevocably waives any objection which it might at any time have to the Bankruptcy Court being nominated as the forum to hear and decide any Proceedings and to settle any Disputes and agrees not to claim that such Court is not a convenient or appropriate forum.  Process by which any Proceedings are begun in the Bankruptcy Court may be served on any of the Parties by being delivered to such Party’s address set forth in Section 10.5.  Nothing contained in this Section 10.14 shall affect the right to serve process in another manner permitted by law.  
	10.15 Waiver of Jury Trial.  EACH PARTY HERETO IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING (WHETHER BASED IN CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO OR CONTEMPLATED UNDER THIS AGREEMENT, OR THE ACTS IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE OR ENFORCEMENT HEREOF.
	10.16 Third-Party Beneficiaries.  No provision of this Agreement is intended to or shall be construed to grant or confer any right, express or implied, to enforce this Agreement, or any remedy for Default under this Agreement, to or upon any Person other than the Parties hereto and their respective successors and permitted assigns.
	10.17 Delivery by Facsimile or Electronic Means.  This Agreement and each other Transaction Document, and each other agreement or instrument entered into in connection herewith or therewith or contemplated hereby or thereby, and any amendments hereto or thereto, to the extent signed and delivered by means of a facsimile machine or other mutually agreed upon electronic means of delivery, shall be treated in all manner and respect as an original agreement or instrument and shall be considered to have the same binding legal effect as if it were the original signed version thereof delivered in person.  No Party hereto or to any such agreement or instrument contemplated hereby shall raise the use of a facsimile machine or other mutually agreed upon electronic means to deliver a signature or the fact that any signature or agreement or instrument was transmitted or communicated through the use of a facsimile machine or other mutually agreed upon means of electronic transmittal as a defense to the formation or enforceability of a Contract and each such Party forever waives any such defense.
	10.18 Interpretation of Agreement.  The Parties hereto acknowledge and agree that this Agreement has been negotiated at arm’s-length and among Parties equally sophisticated and knowledgeable in the matters dealt with in this Agreement.  Accordingly, any rule of law or legal decision that would require interpretation of any ambiguities in this Agreement against the Party that has drafted it is not applicable and is waived.  The provisions of this Agreement shall be interpreted in a reasonable manner to effect the intent of the Parties as set forth in this Agreement.
	10.19 No Survival of Representations and Warranties.  None of the representations or warranties of the parties hereto set forth in this Agreement shall survive the Closing except that the covenants and agreements set forth in Section 6 that, by their terms, are to have effect or be performed after the Closing Date shall survive in accordance with their terms.
	10.20 Schedule.  Seller has delivered to Buyer the Disclosure Schedule (the “Disclosure Schedule”), which discloses certain information called for in Article IV hereof.  The Disclosure Schedule is subject to the following terms and conditions:
	(a) Unless the context otherwise requires, any terms used in the Disclosure Schedule but not defined therein shall have the meanings ascribed thereto in this Agreement;
	(b) The Disclosure Schedule section numbers used in the Disclosure Schedule correspond to the section numbers of this Agreement; provided, however, that the disclosure set forth in a particular section of the Disclosure Schedule shall also be deemed to be disclosed on any of the other section(s) of the Disclosure Schedule, to the extent that it would be reasonably apparent that the disclosure would be applicable to such other section(s).
	(c) No disclosure of any matter contained therein shall create an implication that such matter meets any standard of materiality.  Matters reflected in the Disclosure Schedule are not necessarily limited to matters required by this Agreement to be reflected in the Disclosure Schedule.  Such additional matters are set forth for informational purposes only and do not necessarily include other matters of a similar nature, nor shall the inclusion of any item be construed as implying that any such item is “material” for any purpose; and
	(d) Headings and introductory language have been inserted on the sections of the Disclosure Schedule for convenience of reference only and shall to no extent have the effect of amending or changing the express description of the Sections as set forth in this Agreement.

	10.21 Neutral Construction.  In view of the fact that each of the parties hereto have been represented by their own counsel and this Agreement has been fully negotiated by all parties, the legal principle that ambiguities in a document are construed against the draftsperson of that document shall not apply to this Agreement. 
	10.22 Currency.  All dollar amounts stated in this Agreement are stated in United States currency, and all payments required under this Agreement shall be paid in United States currency.
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