
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

) 
IN R E  MICROSOFT CORP. ) 
ANTITRUST LITIGATION ) 

) MDL Docket No. 1332 
This Document Relates to: ) Hon. J. Frederick Motz 
Novell, Inc. v. Microsoft Corporation, ) 
Civil Action No. JFM-05- 1087 1 

AFFIDAVIT OF STEPHEN J. HILL 

STATE OF UTAH ) 
SS.: 

COUNTY OF SALT LAKE ) 

STEPHEN J. HILL, being duly sworn, deposes, and says: 

1. I am an active member of the Bar of the State of Utah and an inactive member of the Bar 

of the State of Washington. I am a Shareholder in the law firm of Parr Brown Gee & Loveless in 

Salt Lake City, Utah. I was previously a Shareholder in the law firm of Snow Christensen & 

Martineau in Salt Lake City, Utah. 

2. I have reviewed Microsoft's cross-motion for summary judgment in the above-captioned 

case. I submit this Affidavit to clarify a Declaration I submitted in Novell, Inc. v. Canopy Group, 

Inc. on May 2,2002, which was attached as Exhibit 8 to the Affidavit of Steven L. Holley in 

Support of Microsoft's Cross-Motion for Summary Judgment ("Holley Affidavit"), and to 

provide additional information to the Court about the issues raised in Microsoft's cross-motion, 

including the sale of Novell's DR DOS business and associated claims to Caldera and Caldera's 

prosecution of those claims. 
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3.  I was retained by Novell, Inc., to analyze Novell's potential antitrust claims against 

Microsoft as they related to Novell's DR DOS business. My retention stemmed from 

conversations I had with Novell's General Counsel, David Bradford, beginning in 1993, about 

the FTC's investigation of Microsoft. Novel1 had provided the FTC information concerning 

Microsoft's conduct relative to DR DOS. When the FTC deadlocked on whether to bring claims 

against Microsoft, the DOJ took over the investigation. The DOJ ultimately entered into a 

consent decree with Microsoft in 1994. 

4. In or about March or April of 1995, Mr. Bradford asked me to draft a complaint for 

Novell based on its antitrust claims against Microsoft for harm to Novell's DR-DOS business. I 

had been given a prior draft complaint that the law firm of Wilson, Sonsini, Goodrich & Rosati 

prepared on behalf of Novell, which I substantially revised, with the assistance of lawyers from 

Heller Ehrman White & McAuliffe. 

5. As part of analyzing Novell's antitrust claims against Microsoft for harm to the DR DOS 

business, I prepared an estimate of the potential amount of damages Novell had suffered as a 

result of Microsoft's predatory practices. I did not estimate the potential amount of damages for 

injury to Novell's applications business. 

6. My discussions with Mr. Bradford about antitrust claims against Microsoft related only to 

Novell's DR DOS claims. I had no discussions with Mr. Bradford about Novell's potential 

antitrust claims against Microsoft for harm to Novell's applications business. 

7. I have reviewed the draft complaint from April 1995 that was attached as Holley 

Affidavit Exhibit 10. I believe that I prepared this draft for presentation to the Novell Board of 

Directors. It is possible I may have prepared one or more subsequent drafts prior to the Board 
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meeting, but I do not believe I did so at that time and have no such drafts in my possession. If 

they exist, they would be in the possession of my former law firm, Snow Christensen & 

Martineau. 

8. I do not recall any discussions with Mr. Bradford regarding claims based on injury either 

to Novell's applications business or its NetWare business, but because Novell was in both of 

those businesses at the time we prepared the April 1995 draft, we included language regarding 

both businesses as a basis for requesting information regarding APIs as one of the requested 

remedies. Ultimately, we did not include the discussion of Novell's NetWare and applications 

businesses in the Caldera complaint because Caldera did not own those businesses or claims 

associated with them. As explained below, however, DR DOS's viability depended on 

supporting MS-DOS APIs and for that reason we requested information regarding APIs as a 

remedy on behalf of the DR DOS business in the Caldera complaint. 

9. Mr. Bradford invited me to attend a meeting of Novell's Board of Directors that I believe 

took place in late April 1995. He asked me to discuss Novell's potential antitrust claims against 

Microsoft for injury to DR DOS. There was no discussion at the meeting of any of Novell's 

potential antitrust claims against Microsoft relating to Novell's applications or its NetWare 

business. There was, however, a presentation and extensive discussion of possible intellectual 

property claims relating to Novell's NetWare business. 

10. At the Board meeting, there was discussion about how much money a DR DOS lawsuit 

against Microsoft would cost. I recall that Novell's CEO, Robert Frankenberg, expressed 

concern that bringing an antitrust action against Microsoft could harm Novell in the marketplace 

and have an adverse effect on the price of Novell's stock. He stated that a lawsuit could result in 
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a decline in Novell's market cap that could exceed the amount it could recover in the proposed 

antitrust case. The Board voted not to proceed with the DR DOS lawsuit at that time. 

11. In August 1995, the district court entered judgment on the DOJ's consent decree with 

Microsoft, meaning that, under the relevant tolling provision, Novell had just one year to file its 

DR DOS claims against Microsoft, or risk the time-bar concerning some of Microsoft's most 

damaging conduct against DR-DOS. 

12. In about January of 1996, while I was traveling in Germany, I received a phone call from 

Steve Bentley, an executive at Novell, asking me to explain Novell's potential antitrust claims 

against Microsoft for harm to Novell's DR DOS business, which I did. I recall he told me that 

Novell was contemplating the sale of the DR DOS business and related claims. 

13. In about May of 1996, Mr. Bradford called and asked me if I knew of anyone who might 

be interested in buying the DR DOS business and DR DOS claims from Novell. Shortly 

thereafter, together with Ralph Palumbo of Heller Ehrman White & McAuliffe and Stephen 

Susman of Susman Godfrey, I met with Mr. Bradford regarding Novell's antitrust case against 

Microsoft for harm to Novell's DR DOS business. Even though Mr. Bradford had indicated that 

Novell had decided to sell the DR DOS business and related claims, we still hoped Novell might 

pursue the claims and proposed to Mr. Bradford that we would represent Novell in the litigation 

on a contingent fee basis. I understood that the litigation was to concern the injuries that 

Microsoft caused to the DR DOS business. Mr. Susman, Mr. Palumbo and I gave no 

consideration, and made no proposal, to pursue claims or damages to injuries that Microsoft may 

have caused to Novell's applications (or NetWare) business. 
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14. Not long after that meeting, Mr. Bradford advised me that Novell intended to sell the DR 

DOS business and related antitrust claims to Caldera, Inc., the principal shareholder of which 

was Ray Nooda's company, The Canopy Group, and suggested that the three law firms contact 

Caldera. Ryan Tibbitts, also of Snow Christensen, and I met with Bryan Sparks, Caldera's CEO, 

and also with Ray Noorda and Ralph Yarro of Canopy, proposing to represent Caldera on a 

contingent fee basis if it bought and pursued the claims. Mr. Sparks was interested in acquring 

the DR DOS business both because he believed Caldera could still make money selling DR DOS 

and also because he had interest in pursuing claims against Microsoft for harm to the DR DOS 

business. During our meetings with Mr. Noorda, Mr. Yarro and Mr. Sparks, we had no 

discussion of any claims Novell might have had for injuries to its applications business. 

15. On July 18, 1996, the three law firms - Snow Christensen, Heller Ehrman and Susman 

Godfrey - signed a contingent fee agreement to represent Caldera in the DR DOS-related 

antitrust lawsuit against Microsoft. The retainer agreement with Caldera was contingent on the 

completion of an agreement between Novel1 and Caldera for the sale of Novell's DR DOS 

business to Caldera. At the time we signed the agreement, Novell and Caldera were still 

negotiating the terms of an agreement regarding the sale of the DR DOS business. 

16. After we signed the contingent fee agreement, I worked with lawyers from Heller 

Ehrman and Susman Godfrey to revise the draft Novell complaint to state the same DR DOS 

claims that Novell had, but to state them on behalf of our client, Caldera. In my prior 

Declaration, when I stated in Paragraph 5 that "we revised the Complaint we had prepared for 

Novell to state the same claims on behalf of Caldera," I was referring only to claims based on 

injury to DR DOS. I understand that Microsoft contends that the prayer for injunctive relief 

requiring disclosure of APIs indicates Caldera acquired claims relating to Novell applications. 
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That is incorrect. As stated above, we asked for that relief because DR DOS had to support the 

same APIs as MS-DOS in order to be competitive. 

17. At no time did we ever discuss bringing claims relating to Novell's applications business. 

We understood that the Asset Purchase Agreement conveyed an interest only in claims for injury 

to DR DOS. I recall discussing that it was very important for Caldera to acquire and operate the 

DR DOS business, and not just the DR DOS claims, in order for our case to be persuasive to a 

jury. If we believed Caldera had acquired Novell's claims for injury to its applications business, 

we likely would have pursued those claims. But the subject never came up because Caldera had 

not acquired Novell's applications business and there was never a suggestion from anyone that 

the claims Caldera had acquired included anything but claims for injury to DR DOS. 

18. We encouraged Caldera to close its purchase of Novell's DR DOS assets, including the 

product itself and claims for injuries caused to it, so we could file the lawsuit immediately. We 

wanted to make sure we filed before the end of the limitations period; we also wanted to make 

sure we filed before word of the acquisition leaked out. On July 23, 1996, the final day of 

negotiations between Novell and Caldera, I was standing by in my office to file the Complaint. 

Bryan Sparks called me as soon as the parties signed the Asset Purchase Agreement. I then 

immediately walked across the street to the Federal Courthouse and filed the Complaint. 

19. Because Novell was a current client of Snow Christensen, my law firm at the time, and 

because my firm also represented Caldera in the Microsoft case, Snow Christensen could not 

represent either party in connection with Caldera's purchase of the DR DOS business from 

Novell. I therefore was not involved in the negotiation and drafting of the terms and conditions 

of the agreement between Novell and Caldera. I do recall, however, being shown language of 
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assignment before the agreement was completed so that, as litigation counsel, we would know 

what claims Caldera purchased so we could include them in the complaint. 

20. At all times, I understood the claims Caldera purchased to be for harm to Novell's, and 

thus Caldera's, DR DOS business, not for harm to Novell's business applications. No one at 

Caldera ever told me Caldera had purchased Novell's antitrust claims for harm to Novell's 

business applications, and no one at Novell ever told me Novell had an interest in selling those 

claims to Caldera. Ow job was to assert all claims that Caldera purchased, and we did exactly 

that when we pursued all claims relating to DR DOS. 

2 1. It is not true, as Microsoft speculates on page 34, footnote 7 of its cross-motion, that 

Caldera "may have thought that [bringing the applications claims]. . .was illogical or meritless, 

or.. .factually unsupportable." We did not bring the applications claims because, based on our 

discussions with officers of both Novell and Caldera and our understanding of the Asset 

Purchase Agreement, they were not transferred to Caldera. Based on Microsoft's logic, we could 

just as easily have asserted claims for injury to NetWare as claims for injury to Novell 

applications but we never discussed and never understood that Caldera acquired either of such 

claims. 

22. I was the main point of contact for Caldera for issues or dealings with Novell during 

Caldera's litigation with Microsoft. After I filed the Caldera complaint, I had discussions with 

Mr. Bradford relating to Novell's delivery of documents to Caldera concerning the DR DOS 

business and some discussions regarding potential witnesses. I recall no discussions with Mr. 

Bradford or anyone else at Novell regarding litigation strategy or tactics. Novell cooperated with 

us by providing access to its employees and to its warehouses in Utah and England for DR DOS- 

related documents. But Novell's own counsel represented it regarding its response to 
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Microsoft's subpoena, not Caldera's counsel. I was concerned at times that Novell's aggressive 

posture toward Microsoft could potentially delay our case. 

23. I recall having some discussions with Mr. Bradford in 1998 relating to Novell's motion to 

intervene in the litigation to assert work product protection and attorney client privilege to the 

DR DOS documents it conveyed to Caldera as part of the Asset Purchase Agreement. That 

motion was denied after Magistrate Judge Boyce determined that Novell had sold its interest in 

DR DOS and its residual "royalty" interest in the outcome of the Microsoft litigation was 

insufficient to give it the status of a party or real party in interest entitled to protection under 

either the attorney-client privilege or the work product doctrine. 

24. Even though Novell maintained a financial interest in the outcome of the lawsuit against 

Microsoft, Novell never even attempted to direct Caldera's litigation strategy or tactics. I was 

not Novell's representative in bringing the litigation on behalf of Caldera. Caldera was my 

client, and I answered only to Caldera. 

25. During the fall of 1999 I had several face-to-face settlement negotiations with 

Microsoft's in-house counsel, Tom Burt. I was also involved in the final mediation between 

Caldera and Microsoft at which the parties reached a settlement agreement. I did not consult 

with or receive direction from anyone at Novell regarding my negotiations with Mr. Burt, nor 

was anyone from Novell present at, or consulted about, the final mediation. I personally called 

Mr. Bradford after Caldera and Microsoft reached a settlement agreement to inform him of the 

settlement. Novell had no input or control over Caldera's settlement with Microsoft. Mr. 

Bradford did not even know the settlement amount until I told him, and that was after the 

settlement was finalized. 
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M DATED and SIGNED this day of December, 2009. 
A 

Stephen J. Hill 

SUBSCRIBED AND SWORN to before r y a p  this 5 day of December, 2009. 

Notary ~ubli/c 
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