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United States District Court, 
D. Utah, Central Division. 
SLICEX, INC., Plaintiff, 

v. 
AEROFLEX COLORADO SPRINGS, INC. f/k/a 

Aeroflex UTMC Microelectronic Systems, Inc., De-
fendant. 

No. 2:04-CV-615 TS. 
 

July 14, 2006. 
 

MEMORANDUM DECISION AND ORDER DE-
NYING DEFENDANT'S MOTION IN LIMINE TO 
EXCLUDE THE REPORT AND TESTIMONY OF 

RICHARD S. HOFFMAN 
 
STEWART, J. 
 
*1 Defendant has filed a Motion in Limine which 
seeks to exclude the report and testimony of Plain-
tiff's damages expert Richard S. Hoffman. Defendant 
argues that the report and testimony are unreliable 
and should be excluded under Rule 702. For the rea-
sons discussed below, the Court will deny Defen-
dant's Motion. 
 

I. INTRODUCTION 
 
Defendant seeks to exclude the report and testimony 
of Plaintiff's damages expert Hoffman. Defendant 
alleges that Hoffman's report and testimony are based 
on faulty assumptions which are not supported by the 
evidence. Specifically, Defendant attacks the follow-
ing assumptions which it argues Hoffman relies 
upon: (1) that Levy, Rosky, and Grundy were irre-
placeable; (2) that SliceX had sufficient work to keep 
these three employees fully employed; and (3) that 
neither Levy, Rosky, nor Grundy would have termi-
nated their employment for three years. 
 
Plaintiff disputes Defendant's argument and states 
that Defendant has misstated two of the three as-
sumptions that it has attributed to Hoffman. Plaintiff 
argues that Hoffman did not state that Levy, Rosky, 
and Grundy were irreplaceable. Hoffman states that 

he specifically did not assume that the three employ-
ees were irreplaceable.FN1 Nor did he, according to 
Plaintiff, assume that Levy, Rosky, and Grundy 
would have remained with SliceX. Rather, Hoffman 
states that his calculations are not dependent on the 
people being Levy, Rosky, and Grundy, but are rather 
based on the assumption that SliceX would have 
three people working on Aeroflex work.FN2 Hoffman 
admits that he did assume there would be sufficient 
work for these employees FN3 and SliceX argues that 
there is sufficient evidence in the record to support 
this assumption. 
 

FN1. Docket No. 90, ¶ 5. 
 

FN2.Id. at ¶¶ 8-9. 
 

FN3.Id. at ¶ 10. 
 

II. DISCUSSION 
 
Fed.R.Evid. 702 provides: 
 
If scientific, technical, or other specialized knowl-

edge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experi-
ence, training, or education, may testify thereto in 
the form of an opinion or otherwise, if (1) the tes-
timony is based upon sufficient facts or data, (2) 
the testimony is the product of reliable principles 
and methods, and (3) the witness has applied the 
principles and methods reliably to the facts of the 
case. 

 
“Under Daubert v. Merrell Dow Pharmaceuticals, 
Inc., ... the district court must make a pretrial evalua-
tion on the admissibility of scientific expert opinions. 
An expert opinion must be based on facts that enable 
the expert ‘to express a reasonably accurate conclu-
sion as opposed to conjecture or speculation [but] 
absolute certainty is not required.” ’ FN4 The Tenth 
Circuit has stated that when an expert's opinion has 
some basis in fact, a fact finder can determine 
whether the testimony is helpful.FN5 The Tenth Cir-
cuit has emphasized that “ ‘[t]he burden is on oppos-
ing counsel through cross-examination to explore and 
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expose any weakness in the underpinnings of the 
expert's opinion.” ’ FN6 
 

FN4.Kieffer v. Weston Land, Inc., 90 F.3d 
1496, 1499 (10th Cir.1996) (quoting Jones 
v. Otis Elevator Co., 861 F.2d 655, 662 
(11th Cir.1998) (citations omitted)). 

 
FN5.Robinson v. Missouri Pac. R.R. Co., 16 
F.3d 1-83, 1089-90 (10th Cir.1994). 

 
FN6.Id. at 1090 (quoting Int'l Adhesive 
Coating Co. v. Bolton Emerson Int'l Inc., 
851 F.3d 540, 544 (1st Cir.1988)). 

 
*2 The Court finds that the arguments raised by De-
fendant in its Motion in Limine go more to the 
weight to be given to Hoffman's report and testi-
mony, rather than its admissibility. Defendant has the 
obligation to address those portions of Hoffman's 
report and testimony which it deems to be faulty dur-
ing cross-examination. Moreover, Defendant has re-
tained its own expert specifically for the purpose of 
rebutting Hoffman's report and testimony. Thus, the 
Court will deny Defendant's Motion in Limine to 
Exclude the Report and Testimony of Richard S. 
Hoffman. 
 

III. CONCLUSION 
 
It is therefore 
 
ORDERED that Defendant's Motion in Limine to 
Exclude the Report and Testimony of Richard S. 
Hoffman (Docket No. 75) is DENIED. 
 
D.Utah,2006. 
Slicex, Inc. v. Aeroflex Colorado Springs, Inc. 
Not Reported in F.Supp.2d, 2006 WL 1993782 
(D.Utah) 
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United States District Court, 
D. Utah, 

Central Division. 
UNITED STATES of America, Plaintiff, 

v. 
James Edward ALLUMS, Defendant. 

No. 2:08-CR-30 TS. 
 

March 24, 2009. 
 
Cy H. Castle, U.S. Attorney's Office, Salt Lake City, 
UT, for Plaintiff. 
 
Vanessa M. Ramos, Utah Federal Defender Office, 
Salt Lake City, UT, for Defendant. 
 

MEMORANDUM DECISION AND ORDER DE-
NYING DEFENDANT'S DAUBERT MOTION TO 

EXCLUDE TESIMONY 
 
TED STEWART, District Judge. 
 
*1 This matter is before the Court on Defendant's 
Motion to Exclude Testimony of William Shute, filed 
on November 3, 2008.FN1 Defendant is charged with 
violations of federal law related to three robberies 
allegedly committed by Defendant. The government 
proposes to call William Shute as an expert witness 
to testify regarding a technique whereby phone calls 
allegedly made from Defendant's cell phone around 
the time of the robberies can be used to determine the 
approximate location of Defendant when making the 
calls. Shute testified at a DaubertFN2 hearing regard-
ing the methodology used in arriving at his conclu-
sions. The Court finds the proposed testimony by 
Shute to be both reliable and relevant for the reasons 
set forth below and will deny Defendant's Motion in 
Limine. 
 

FN1. Docket No. 65. 
 

FN2.Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 509 U.S. 579 (1993). 

 

I. STANDARD OF REVIEW 
 
The United States Supreme Court has stated that 
Fed.R.Evid. 702 requires district courts to act as 
gatekeepers in order to assure that all expert testi-
mony is both reliable and relevant,FN3 and has ex-
tended that gatekeeping role beyond scientific evi-
dence to all expert testimony.FN4 Expert testimony is 
to be admitted when the Court has determined that 
“the expert's proposed testimony is [specialized] 
knowledge, and ... the evidence ‘fits' the current issue 
and will assist the jury.” FN5 The Court must make a 
determination of reliability by inquiring “whether the 
reasoning or methodology underlying the testimony 
is scientifically valid.” FN6 The Court must also make 
a determination of relevance by inquiring “whether 
proposed testimony is sufficiently relevant to the task 
at hand.” FN7 Because Defendant makes no claims 
regarding the relevance of Shute's testimony, the 
Court will deal only with the reliability of the pro-
posed testimony. 
 

FN3.Daubert, 509 U.S. at 589. 
 

FN4.Kumho Tire Co., Ltd. v. Carmichael, 
526 U.S. 137, 150 (1999); United States v. 
Gabaldon, 389 F.3d 1090, 1098 (10th Cir 
.2004). 

 
FN5.Daubert, 509 U.S. at 592. 

 
FN6.Norris v. Baxter Healthcare Corp., 397 
F.3d 878, 884 (10th Cir.2005). 

 
FN7.Id. 

 
II. BACKGROUND 

 
Defendant, in the Superceding Indictment, is charged 
with: (1) a Hobbs Act Robbery, in violation of 18 
U.S.C. § 1951(a), for allegedly robbing a Salt Lake 
County K-Mart Store; (2) Armed Bank Robbery, in 
violation of 18 U.S.C. § 2113(a) and (d), for alleg-
edly robbing a branch of the Salt Lake City School 
Credit Union; and (3) Attempted Armed Bank Rob-
bery, in violation of 18 U.S.C. § 2113(a) and (d), for 
allegedly attempting to rob a Salt Lake County 
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branch of Home Savings Bank. 
 
The government has obtained what it alleges are the 
phone records for Defendant's cell phone, and has 
data regarding phone calls made from that cell phone 
on the days of the robberies. In addition, the govern-
ment has obtained data from the cell phone service 
provider, which contains information regarding the 
cell tower to which the cell phone initially connected 
in placing the phone calls. 
 
At the February 24, 2009, hearing, Shute testified that 
he identified the originating cell tower for each of the 
calls in question. Shute testified that he purchased a 
cell phone from the same service provider as the De-
fendant and placed the phone into “engineering 
mode,” where the phone display showed the cell 
tower to which it was currently connected. Using that 
phone and another device called a Stingray, which 
also tracked which cell tower was the strongest at any 
geographical position, Shute drove for some time 
around the neighborhoods surrounding the cell tow-
ers in question and determined an approximate range 
for each cell tower. Specifically, Shute testified that 
he was able to determine the approximate distance 
from the originating cell tower where the cell phone 
and Stingray switched from the originating cell tower 
to another cell tower. Shute testified that this method 
allows him to determine, with a reasonable degree of 
certainty, a fairly narrow geographical location where 
an individual is located while a cell call is being 
placed. 
 
*2 Shute testfied that he has been a special agent with 
the FBI for nine years, and that his specific expertise 
is in tracking people using cell tower records. He 
testified that he has undergone two official FBI train-
ing courses on how cell technology and cell networks 
function, as well as five additional training courses 
on radio frequency theory and the equipment needed 
for tracking and analyzing cell calls. He also testified 
that he is currently working on a Masters degree in 
geospatial technology at Pennsylvania State Univer-
sity. 
 
Regarding the method utilized in this case, Shute 
testified that he has used it three hundred times, and 
that he has provided cell phone analysis similar to 
this in thirty-five cases, testifying as an expert eight 
times in five different courts. He testified that he 
functions as an instructor for the FBI in cell technol-

ogy tracking, instructing other agents on how to util-
ize the methodology. He has taught a three-day 
course five times, and those he has trained have used 
the methodology over five hundred times. 
 

III. DISCUSSION 
 
The Supreme Court, in Daubert, laid out four general 
criteria for determining the validity of an expert's 
methodology: (1) whether the theory has been or can 
be tested or falsified; (2) whether the theory or tech-
nique has been subject to peer review and publica-
tion; (3) whether there are known or potential rates of 
error with regard to specific techniques; and (4) 
whether the theory or approach has general accep-
tance.FN8 
 

FN8.Daubert, 509 U.S. at 593-94. 
 
The Court finds that the methodology utilized by 
Shute is reliable. The methodology has been utilized 
in hundreds of prior investigations, allowing the FBI 
to use cell tower data to successfully track and appre-
hend fugitives. The methodology has therefore been 
tested, and has general acceptance in the area of law 
enforcement. While Shute was not able to identify 
any peer-review process that the methodology has 
undergone, nor the rates of error, the Court finds that 
the success achieved by Shute and others in catching 
fugitives while using this methodology is sufficient to 
establish the methodology's reliability. 
 
Defendant argues that tracking fugitives is not the 
same as analyzing historical data, but Shute testified 
that once a cell call has been placed, it becomes his-
torical data, so the available data is precisely the 
same, and that the analysis is also the same. 
 
Defendant argues that Shute did not account, in his 
analysis, for weather conditions or the possibility of 
high call volumes on the days that Defendant alleg-
edly placed the calls. Defendant also argues that the 
nature of cell tower signals is such that a cell tower at 
a much longer distance from the cell caller could be 
the originating cell tower if a number of plausible 
circumstances were in play. Defendant also points 
out that one of the cell towers allegedly utilized by 
Defendant's cell phone was torn down prior to Shute's 
2008 analysis, and that Shute had previously stated 
that he needed to be able to physically inspect the cell 
tower in order to complete his analysis. These argu-
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ments, and others that might cast doubt on Shute's 
conclusions in this specific case, are legitimate ques-
tions that would be appropriately raised on cross-
examination of Shute, at trial. However, they do not 
override the Court's finding that Shute's methodology 
is reliable under Daubert. 
 
*3 Defendant raises questions regarding whether 
Shute should be qualified as an expert, arguing that 
Shute's training has been limited to “a grand total of 
seven weeks and four hours of training” and that 
Shute has not provided evidence of: (1) accreditation 
or certification of the training classes; (2) Shute's 
own accreditation or certification in the area of al-
leged expertise; or (3) the textbooks used in the train-
ing classes.FN9 In short, Defendant argues that Shute's 
experience does not rise to the level of specialized 
skill, required to qualify him to offer expert testi-
mony. The Court disagrees. The evidence shows that 
Shute has been trained by law enforcement agencies 
and other related entities on the methods used daily 
by those agencies. The evidence also shows that 
Shute has successfully used the methodology which 
is the subject of the proposed expert testimony in 
over three hundred cases, and that law enforcement 
personnel trained by Shute have successfully used the 
methodology in over five hundred cases. The Court 
finds that Shute has sufficient specialized skill to be 
qualified as an expert for the purposes of his pro-
posed testimony. 
 

FN9. Docket No. 130 at 5. 
 

IV. CONCLUSION 
 
It is therefore 
 
ORDERED that Defendant's Motion to Exclude Tes-
timony of William Shute (Docket No. 65) is DE-
NIED. 
 
D.Utah,2009. 
U.S. v. Allums 
Slip Copy, 2009 WL 806748 (D.Utah) 
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