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COMPLAINT TO AVOID FRAUDULENT TRANSFERS
AND FOR DECLARATORY JUDGMENT

Andrew J. Maxwell, in his capacity as the chapter 7 trustee (the “Trustee”) for the
Estate of marchFIRST, Inc., and its affiliated debtors (“marchFIRST”), by and through his
undersigned counsel, pursuant to Sections 548 and 550 of Title 11 of the United States Code
(the “Bankruptcy Code”), and Rules 6009, 7001 and 7003 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules™), alleges the following as his complaint against Robert F.
Bernard (“Bernard”), Robert Clarkson (“Clarkson™), Edward F. Szofer (“Szofer”) and Bert B.

-

Young (“Young”) (collectively, the “Insider Directors”).



INTRODUCTION

1. While the Insider Directors were managing marchFIRST, they engaged in a
variety of conduct designed to create the impression that marchFIRST was enjoying success in
the marketplace when, in reality, the company was in profound financial trouble. From the
beginning, the Insider Directors engaged in inappropriate investments, improper revenue
recognition, over-hiring, excessive real estate spending, and other improper waste of corporate
assets, all of which combined to put marchFIRST in serious financial trouble in the company’s
infancy and to deepen marchFIRST’s insolvency. The Insider Defendants continued to
engaged in breaches of their fiduciary duty while marchFIRST was in the vicinity of
insolvency, and even after it passed the point of insolvency. The Trustee brought an adversary
action against the Insider Directors for their breaches of fiduciary duties based on these abuses,
which is pending in this Court as Adversary No. 02 A 00194.

2. After the Insider Directors had caused marchFIRST’s financial decline through
their breaches of their fiduciary duties, they colluded to attempt to deprive marchFIRST of
legal recourse against them. Upon leaving their employment with marchFIRST, Defendants
Clarkson and Young entered imo Separation Agreements with marchFIRST, in which
marchFIRST purported to release both Clarkson and Young from causes of action arising out
of their employment with marchFIRST. Defendant Szofer, one of their cohorts in the
fiduciary breaches that doomed marchFIRST, signed the Separation Agreements on behalf of
marchFIRST.

3. The Insider Directors have raised the releases contained in the Separation

Agreements as a defense to the adversary action against them for breaches of their fiduciary
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duties. They have represented that Young and Clarkson Agreements are the only agreements

in which marchFIRST has purported to release any of the Insider Defendants. Signiﬁcantly,

Bernard and Szofer claim that the releases in the Young and Clarkson Agreements also serve to

releasc the Trustee’s claims against them for their breaches of their fiduciary duties, even

though they are not signatories to nor named in these agreements. This adversary complaint is

to avoid those releases as to all of the Insider Defendants under federal and Illinois law.
PARTIES

4, On July 16, 2001, the United States Trustee appointed Mr. Maxwell, a citizen
of the State of Illinois, as the chapter 7 trustee for the marchFIRST bankruptcy estates.

5. Mr. Maxwell remains the duly appointed, qualified and acting trustee in the
above-captioned chapter 7 liquidation proceedings involving marchFIRST and he brings this
complaint solely in his capacity as Trustee and not individually.

6. On information and belief, Robert F. Bernard is a resident of the State of
Ilinois. Bernard held various positions with marchFIRST and its predecessor, Whittman-Hart,
Inc., inchuding being President, Chief Executive Officer, and a member of the Board of
Directors from March 1, 2000 until his resignation on March 12, 2001.

7. On information and belief, Robert Clarkson is a resident of the State of
California. Clarkson was the Chief Operating Officer of marchFIRST from March 1, 2000
until his resignation on October 14, 2000.

8. On information and belief, Edward F. Szofer is a resident of the State of
Illinois. Szofer held various positions at marchFIRST, including being Chief Development

Officer from March 1, 2000 until April 2, 2001 and a member of the Board of Directors from
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March 1, 2000 until May 14, 2001.

9. On information and belief, Bert B. Young is a resident of the State of Utah.
Young held various positions at marchFIRST, including Chief Financial Officer and Treasurer
from March 1, 2000 until October 31, 2000.

JURISDICTION AND VENUE

10.  This is a civil proceeding arising under the Bankruptcy Code or arising in or
related to a case under the Bankruptcy Code. 'I“his Court has jurisdiction over this complaint
pursuant to 28 U.S.C. § 1334(b) and (d) and § 157(a) and (b), and Internal Operating
Procedure 15(a) of the Federal District Court for the Northern District of Illinois.

I1.  Venue in this district is proper pursuant to 28 U.S.C. § 1409 (a), (c) and (d).
This action is a core proceeding pursuant to 28 U.S.C. §§ 157(b)}(2)(A), (E), (F) and (H).

FACTS

12.  The facts underlying the history of the Insider Directors’ employment with
marchFIRST are set forth more fully in the Trustee’s Amended Complaint against them in the
Adversary Action against the Insider Directors, alleging breaches of their fiduciary duties
(Adversary Number (2 A 00194), and those allegations are hereby incorporated by reference.
For the purposes of this complaint, the Trustee will highlight only the relevant facts.

13.  Young entered into a Separation Agreement with marchFIRST dated September
29, 2000 (“Young Agreement”), a copy of which is attached hereto as Exhibit A. Szofer
signed the Young Agreement on behalf of marchFIRST as its Chief Development Officer.

14.  The Young Agreement provided that Young’s position and employment as Chief

Financial Officer would terminate voluntarily as of October 31, 2000 (the “Separation Date”).
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15.  The Young Agreement accelerated the vesting of Young’s stock options, and
allowed the options to remain exercisable for six months following the Separation Date.
16.  The Young Agreement also purported to provide mutual releases:

Young, on behalf of himself, his heirs, executors, attorneys,
administrators, successors and assigns, hereby fully and forever, to the full
extent permitted by law, releases and discharges [marchFIRST] and each of
[marchFIRST’s] affiliated entities and their directors, officers, employees,
accountants, agents and attorneys, past, present and future, and all predecessors,
successors and assigns thereof (collectively “Released Parties™) from any and all
claims, demands, agreements, actions, suits, causes of action, damages,
injunctions, restraints and liabilities, of whatever kind or nature, in law, equity
or otherwise, whether now known or unknown, or which have ever existed or
may now exist...

[marchFIRST], for itself and its subsidiaries, officers, directors, agents,
successors and assigns, hereby forever and fully remises, releases, acquits and
discharges Young and his heirs, executors, administrators, personal
representatives, agents, affiliates, successors and assigns, of and from any and
all actions, causes of action, suits, debts, sums of money, accounts, covenants,
contracts, agreements, arrangements, promises, obligations, warranties,
trespasses, torts, injuries, losses, damages, claims, demands, or other liability
or relief of any nature whatsoever, whether known or unknown, foreseen or
unforeseen, resulting or to result, whether in law or in equity, or before
administrative agencies or departments that [marchFIRST] ever had, now has or
hereafter can, shall or may have, by reason of or arising out of Young’s
employment with [marchFIRST] ...

17.  The mutual releases were to become effective as of October 31, 2000, Young’s
Separation Date.

18, Clarkson entered into a Separation Agreement with marchFIRST dated October
13, 2000 (“Clarkson Agreement”), a copy of which is attached hereto as Exhibit B. Szofer
signed the Clarkson Agreement on behalf of marchFIRST as its Chief Development Officer.

19.  The Clarkson Agreement provided that Clarkson’s last day of employment with
marchFIRST was October 14, 2000 (the “Separation Date™).

20. In consideration of the Clarkson Agreement, marchFIRST agreed to provide
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Clarkson with severance benefits, including payments at Clarkson’s final regular rate of pay
($19,230.76 biweekly) at regular payroll intervals for six months after the Separation Date.
The Clarkson Agreement also provided for the acceleration of the vesting of any stock options,
to be exercised within nine months of the Separation Date.

21.  The Clarkson Agreement, like the Young Agreement, also purported to provide
fnutual releases:

In consideration for the consideration from [marchFIRST] ... [Clarkson],
on behalf of [Clarkson] and [Clarkson’s] agents, representatives, attorneys,
assigns, heirs, executors and administrators, fully releases [marchFIRST] from
any and all liability, claims, demands, actions, causes of action, suits,
grievances, debts, sums of money, agreements, promises, damages, back and
front pay, costs, expenses, attorneys’ fees, and remedies of any type, directly or
indirectly regarding any act or Agreement, including, without limitation, all
claims arising or that arose, or may have arisen out of or in connection with
[Clarkson’s] employment ...

[marchFIRST], for itself and its subsidiaries, officers, directors, agents,
successors, assigns and the Released Parties, hereby forever and fully releases
[Clarkson] and his heirs, executors, administrators, personal representatives,
agents, affiliates, successors and assigns, of and from any and all actions, causes
of action, suits, debts, sums of money, accounts, covemants, contracts,
agreements, arrangements, promises, obligations, warranties, trespasses, torts,
injuries, losses, damages, claims, demands or other liability or relief of any
nature whatsoever, whether known or unknown, foreseen or unforeseen,
resulting or to result, whether in law or in equity, or before administrative
agencies or departments that [marchFIRST] ever had, now has, or hereafter can,
shall or may have by reason or arising out of [Clarkson’s] employment with
[marchFIRST] ...

22.  Both the Young and the Clarkson Agreements provided that Illinois law would

govern.

23. At all relevant times, the Insiders Directors were “insiders” of marchFIRST.
Insiders of a debtor include its directors and officers. See 11 U.S.C. § 101{31)(B)(i) and (ii).

24. By at least the time the Young and Clarkson Agreements were executed,
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marchFIRST was insolvent, as defined by 11 U.S.C. § 101(32)(A): “financial condition such
that the sum of such entity’s debts is greater than all of such entity’s property, at fair

valuation...”

COUNT I
(Against Young and Clarkson to Aveid Agreements
Pursuant to 11 U.S.C. §§ 548 and 550)

25.  Plaintiff realleges and incorporates by reference paragraphs 1 though 24 above
as paragraph 25 of this Complaint.
26.  On information and belief, the Agreements with Young and Clarkson were
made:
(a) with actual intent to hinder, delay or defraud its creditors; or

(b) without receiving a reasomably equivalent value in exchange for the
Agreements at a time when:

(D marchFIRST was insolvent, or became insolvent as a result of the
Agreements; or

(2) marchFIRST was engaged or was about to engage in a business
or a transaction for which its remaining assets were an
unreasonably small capital in relation to such business or

transaction; or

(3) marchFIRST intended to incur or believed that it would incur
debts beyond its ability to pay as they came due.

27.  The purported release in the Young and Clarkson Agreements, if enforced,
wbuld constitute a release of claims against Clarkson and Young worth at least tens of millions
of dollars, in exchange for which marchFIRST received from Clarkson and Young only a |
release of Clarkson and Young’s claim against marchFIRST, which claims have no value.

28.  The Agreements constitute fraudulent transfers within the meaning of § 548(a)

of Title 11 U.S.C. and should be avoided.

171657_3.DOC 7



29.  Pursuant to §550(a) of the Bankruptcy Code, Trustee is entitled to recover the
present value of the amount of the transfers from the Defendant.
WHEREFORE, the Trustee requests the following relief:
(a) The entry of an order avoiding the Young and Clarkson Agreements;
(b) The entry of an order allowing the Trustee to recover from
Young and Clarkson, for the benefit the Estate, the value of
property or rights transferred under the Young and Clarkson
Agreements, to the extent such transfers exceed the value of
property or rights received by marchFIRST; and
(c) The entry of an order awarding the Trustee his costs and such
other and further relief as the court deems just and proper.

COUNT 11
(Declaratory Judgment Against Clarkson and Young)

30.  Plaintiff realleges and incorporates by reference paragraphs 1 though 24 above
as paragraph 30 of this Complaint.

31. Even if the Young and Clarkson Agreements are not avoidable as fraudulent
transfers, they are still void and unenforceable.

32. The Young and Clarkson Agreements are unenforceable and voidable because
Clarkson, Young and Szofer breached their fiduciary duties of loyalty, which as officers and
directors they owed to marchFIRST, by entering into the Young and Clarkson Agreements.

33. The highly unfavorable terms of the Separation Agreements injured
marchFIRST. marchFIRST gained only a release of claims, none of which actually existed, by

Young and Clarkson, while in return provided them with vesting of stock options, and release
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of liability for their numerous and egregious breaches of fiduciary duties. Such a transaction
was not fair to marchFIRST, and could only have resulted from Insider Directors’ bad faith.

34,  The Separation Agreements served only the personal needs of the Insider
Directors, not those of marchFIRST.

35.  The minutes of the Board of Directors’ Meeting around the time the Separation
Agreements were executed do not reflect that the Separation Agreements were approved or
discussed by the Board of Directors.

36.  The Separation Agreements are also voidable because their formation is the
result of collusion between the Insider Directors, and was intended to deprive marchFIRST of
its rights to legal action against Young and Clarkson for their breaches of fiduciary duty. The
circumstances surrounding the Separation Agreements are contaminated by Insider Directors’
collusion and deceit.

37.  The Separation Agreements are further voidable because the circumstances
surrounding their formation caused the Separation Agreements to be so one-sided and

unfavorable to marchFIRST that the Separation Agreements are unconscionable.

38.  Clarkson and Young contend that the purported releases in the Young and
Clarkson Agreements bar the Trustee’s recovery against them.

39. An actual controversy exists between Trustee, on the one hand, and Clarkson

and Young, on the other hand.
WHEREFORE, the Trustee requests the following relief:

(a) The entry of an order declaring the Young and Clarkson Agreements

void and unenforceable; and
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(b) The entry of an order awarding the Trustee his costs and such
other and further relief as the Court deems just and proper.
COUNT III

(Against Bernard and Szofer to Avoid Agreements
Pursuant to 11 U.S.C. §§ 548 and 550)

40.  Plaintiff realleges and incorporates by reference paragraphs 1 though 24 above
as paragraph 40 of this Complaint.

41, Bernard and Szofer rely on the purported releases contained in the Young and
Clarkson Agreements as a basis to argue that the Trustee’s claims against them have been
released. On information and belief, the Agreements with Young and Clarkson were made:

(a) with actual intent to hinder, delay or defraud its creditors; or

(b)  without receiving a reasonably equivalent value in exchange for the
Agreements at a time when:

(1 marchFIRST was insolvent, or became insolvent as a result of the
Agreements; or '

(2) marchFIRST was engaged or was about to engage in a business
or a ftransaction for which its remaining assets were an
unreasonably small capital in relation to such business or

transaction; or

(3) marchFIRST intended to incur or believed that it would incur
debts beyond its ability to pay as they came due.

42,  The purported release in the Young and Clarkson Agreements, if applicable to
Bernard and Szofer, would constitute a release of claims against Bernard and Szofer worth at
least tens of millions of dollars, in exchange for which marchFIRST received nothing from
Bernard and Szofer.

43,  The Agreements constitute fraudulent transfers within the meaning of § 548(a)

of Title 11 U.S.C. and should be avoided.
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44.  Pursuant to §550(a) of the Bankruptcy Code, Trustee is entitled to recover the
present valué of the amount of the transfers from the Defendant.
WHEREFORE, the Trustee requests the following relief:

(a) The entry of an order avoiding the Young and Clarkson Agreements as
to Bernard and Szofer;

(b) The entry of an order allowing the Trustee to recover from
Bernard and Szofer, for the benefit the Estate, the value of
property or rights transferred to Bernard and Szofer under the
Young and Clarkson Agreements, to the extent such transfers
exceed the value of property or rights received by marchFIRST
from Bernard and Szofer under the Young and Clarkson
Agreements; and

(©) The entry of an order awarding the Trustee his costs and such

other and further relief as the court deems just and proper.

COUNT 1V
(Declaratory Judgment against Bernard and Szofer)

45.  Plaintiff realleges and incorporates by reference paragraphs 1 though 24 above
as paragraph 45 of this Complaint.

46.  Even if the Young and Clarkson Agreements are not avoidable against Bernard
and Szofer as fraudulent transfers, they are still void and unenforceable as to Bernard and
Szofer,

47.  The language of the purported releases in the Young and Clarkson Agreements
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does not identify Bernard and Szofer as intended released parties. Accordingly, the releases
contained in the Young and Clarkson Agreements do not release Bernard or Szofer.

48. Claims of breach of fiduciary duty are not torts under Illinois law.
Accordingly, the purported releases in the Young and Clarkson Agreements cannot operate to
release Bernard or Szofer as joint tortfeasors.

49.  Bernard and Szofer contend that the purported releases in the Young and
Clarkson Agreements bar the Trustee’s recovery against them,

50.  An actual controversy exists between Trustee, on the one hand, and Bernard and
Szofer, on the other hand.

WHEREFORE, the Trustee requests the following relief:

{a)  The entry of an order declaring that the Young and Clarkson Agreements
do not operate to release Bernard and Szofer; and
(b) The entry of an order awarding the Trustee his costs and such

other and further relief as the Court deems just and proper.

Dated: April 11, 2003 Respectfully submitted,

ANDREW J. MAXWELL, Chapter 7
Trustee for the Bankruptcy Estate of
marchFIRST, Inc. and its Subsidiaries

By: ’@’b};'h

One of his attorneys

S~

Ray G. Rezner
Wendi E. Sloane
W. Scott Porterfield
Steven J. Yatvin
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Annaliese F. Fleming

BARACK FERRAZZANO KIRSCHBAUM
PERLMAN & NAGELBERG LLC

333 West Wacker Drive

Suite 2700

Chicago, Tllinois 60606

(312) 984-3100
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SEP TION AGREEMENT AND RELEASE

marchFIRST, Inc., a Delaware corporation (“Employer™), and Bert B, Young, on
behalf of himself, his heirs and assigns (“*Young™), bereby enter into this Separation Agresment

and Release (“Agrezment™).

WHEREAS, Young's position and employment as Chief Financial Officer
("CFO™) and all other officer and director positions of any of Employer’s subsidiaries and
affiliates will terminate voluntarily by Young effective October 31, 2000 (the “Separation
Date™;

1. In consideration for and sub_)ect to ths undertakmgs dcscnbed in this
Agreement, Employer and Young agree as follows: : '

a. Young's coverage under all of Young’s benefit programs and plans
will cnd as of the Separation Date; provided, however, that Young shall not Jose his
rights, if any, to any vested benefits Young may have under any employee benefit
program or plan of Young. Pursuant 1o COBRA, &s of October 31, 2000, Young will
become eligible to elect continued coverage of Young's group health benefits. Employer
will provide Young with appropnatc forms and information so that Young may elect such

continued coverage.

b. Employer further agrees to accelerate in their entirety the vestmg
of the stock options (the “Accelerated Options™) set forth below in this paragraph:
Grant# Fof Shares Vested | % of Shares Total Strike Price -
as of 10/31/00 Accélerated Shares ,

95-2058 32,937 5,525 38,462 $13.00
95-4838 - 11,241 1,758 13,000 $14.875
95-5461 35,511 - 14,489 40,000 $20.00
95-3757 15,691 4,309 20,000 | $19.00

. 95-8955 2,506 310 3,416 $26.3438

et e TSRGRETE w1 [ 13,700 - [ S050areent T A B IR0 ity | RO AR et © W memn

§5-9416 14254 5,746 20,000 $23.6875
95-9839 - 12,260 6,870 - 115,130 {83430 ]
95-17686 o 200 200 $47.50 i

. c. Such Accelerated Options shall become fully vested on the
Separation Date. Such options shall be and remain exercisable for a period of six (6)
months following the Separation Date. The last date to exercise such options shall be
April 30, 2001. If unexercised, such options shall expire. Such optiops must be
exercised and traded through Donaldson, Lufkin & Jenrette. _

d.  This Agreement nullifies, supercedes and replaces all other grants
of unvested stock options provided previously by Employer to Young. Other than the
aptions specified in this Agresment, no other stock options given to Young by Employer
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will vest. This Agreement nulﬁfies,rsupcrcedes and replaces all other grants of unvested
stock options provided previously by Employer, whether known or unknown,

2. Young agrees that (except in connection with tax Teporting, or pursuant to
legal process or any legal action to enforce the terms of this Agreement), he shall ksep

confidential the terms of this Agreement. Young may disclose the terms of this Agreement to -

immediate family members, attorney(s), accountant(s), and staic and federal taxing -authorities

under condition of confidentiality, provided that he shall be responsible for any breach of such

confidentiality by them. In addition, Young shal] not (i) take any action intended to portray
Employer, its affiliated entities, or their directors, officers, employees, accountants, agents or
attomeys (past or present) in a negative light or (i} except as may be required by law or legal
process disclose to any one {without the prior written consent of Employer) any information
regarding Employer or its financial condition, clients, contractual arrangements, internal affairs,
. or governance which is non-public, confidential, or proprietary. Truthful testimony pursuant to

legal process shall not be considered a violation of clause (i). In the event that Young will be

required pursuant to law or legal process to disclose any information described in clause (ii),

Young shell provide Employer with notice within 48 hours of receipt of the order or process
compelling such disclosure and shall cooperate with Employer in any efforts it undertakes to

_seek a protective order or other lirnitations on such disclosure.

3. Young, on behalf of bimself, his heirs, executors, attorneys,
administrators, successors and assigns, hereby fully and forever, to the full extent permitted by
law, releases and discharges Employer and each of Employer’s affiliated entities and each of
their directors, officers, employees, accountants, agents and zttomeys, past, present and future,
end al} predecessors, successors and assigns thereof (collectively “Released Parties™) from any
and all claims, demands, agreements, actions, suits, causes of action, damages, injunctions,
restraints and liebilities, of whatever kind or nature, in law, equity or otherwise, whether now
known or unknown or which have ever existed or which may now exist (except w enforce the

" termns of this Agreement and vested retirement benefits), including, but not limited to, any and all
clairns, lizbilities, demands or causes of action relating to or arising out of Young’s employment
_or separation from Emploger including, without limitation, Title VII of the Civil Rights Act of
11964, a5 amended, 42 U.S.C. § 2000¢ &t 54, 42 U.STC. 51987 HE Civil Rights Act of 1991, the
Armericans with Disabilities Act, the Age Discrimination in Employment Act as amended by the
Older Workers Benefit Protection Act, the Family and Medical Leave Act, the Illinois Human
Rights Act, the anti-trust and restraint of trade statutes and common law, federal and state
(including, without limitation, Illinois) statutes or common law, ot claims for breach of contract,
for misrepresentation, for violation of anmy other federal, state or local statute, ordinance or
regulation or common law dealing in any respect with discrimination in employment or
otherwise, defamation, retaliatory or wrongful dischargs under the common law of any state,
infliction of emotional distress or any other tort under the common law of any state or for
attorney’s fees. Young acknowledges and agrees that this release and the covenant not to sus set
forth in Section 6 are essential end material terms of this Agreement and that without such
release and covenant not to sue no agreement would have been reached by the parties, Young

understands and acknowledges the mgm.ﬁcance and consequences of this releass and this
Agreement, :

50wy
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Young agrees at Employer’s request to participate in the public/analysts eamnings
. call to be held by Employer with respect to'third quarter earnings.

Young acknowledges that he may leam of circumstances bea.nng upon the things
and items released by this Section 0, but it is his intertion by doing so and doing the acts called
for by this Agreement, that this Agreement shall be effective 23 a full and final accord and
safisfaction and releass of each a.ud every thing and m:m released herein, whether known or

unknown.

Notwithstanding the foregoing, noﬂ:nng ‘herein shall be deemed to rel=ase the
Employer from any indemnification obligations It may bave under Delgware law or the -
Employer's certificate of incorporation or bylaws with respect to Young's role as an officer or
director of the Employer, nor any rights he may have with respect to any Employcr stock of
which he is the record owner (or may becomie the record owner on account of exercise of options

currently held by him which are vested).
The following provisions are Incorporated as part of this release:

' a Young does not waive or release any rights or c]alms which may
' arise aftcr the Scpardtlon Date. As aresult, any claim he might have based on separation
from employment has arisen prior to the date of this Agreement.

b. Young aclmowicdcres that he has received separate consideration
for this release, beyond that which Employee is entitled to under Employer policy or
apphcabie Iaw, including the employment and benefits rcfen'ed to in Section 1,

e, Employsr exprcssly advises Young to consu!t with an atiornegy of
his choosing before signing this Agreement.

d Young has 21 days to consider whether or not to sign this
Agreement. If Young signs this Agreement, he has seven days in which to revoke this
Agresment, in writing, by personal delivery, or by first class mml 'I'h:s Ag;reement is pot

i

- re-effective unti) the-endrof the revocation p:nod. LA e e AT A e b e eyt e e e Lo

4. Employer agn:cs not 1o take any action mtended o portray Young in a negauvc

].ight 5
' 5. Employer, for itself and its subsidiaries, officars, directors, agents, successors
and assigns, hereby forever and fully remises, releases, acquits and discharges Young and his heirs,
executors, administrators, personal representitives, agents, affiliates, successors and assigns, of and
from-any and all actons, causes of action, suits, debts, sums of money, accounts, covenants,
contracts, agreements, aoangements, promises, obligations, warrarties, trespasses, torts, injuries,
losses, damages, claims, demands or other Hiability or relief of any nature whatsoever, whether
known or ugknown, foreseen or unforasesn, resulting or w result, whether in law or in equity, or
before administrative agencies or depamnems that Employer ever had, now has or hereafter can,
shall or may have, by reason.of or arising out of Young’s employment with Employer, and for libel,
slander, breach of contract, breach of the implied covenant of good fajth and fair dealing, assault,
battery, intentional infliction of emotional d1$11'=ss tort or emy other theory under the common
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lavr of apny state. It is expressly agreed and understood by Employer that this is a general release
with respect 10 Young’s employment, however, this release shall not preclude claims agzinst Young
for those obligations or duties of Young which arise out of this Agreement or which otherwise azise

amorng the parties after the Separation Date.

8. To the maximum extent permitted by law, Young covenants not to sue or
to instiite or cause 1o be instituted any kind of claim or action (except to enforce this
Agreement) in any federal, state or Iocal agency or court against any of the Released Parties .
relating to the matters covered by the foregoing release. Should Young, or any administrative
agency acting on his behalf, file any claim or action, Young waives all right to recovery.

Should Young breach the terms of this covepant not to sue, he will be entitled to
no further employment, wages, or benefits under this Agreement and agrees 1o repay Empioyer
all amounts paid o him or on his behalf under this Agreement.

_ Young warrants and represents that he has neither made, will make, nor suffered
to be made any assignment or transfer of any right, claim, demand or cause of action covered by

" the above release or covenant not to sue, that Young is the sole and zbsolute owner of all thereof,
and that Young heas not filed or suffered to be filed on his behalf any claim, action, demand of
any kind covered by ths above release or covenant not to sue as of the date and time of the

execution of this Agreement.

7. Yomg ack,uowledg;:s ‘that neither this Agreement nor performance

hereunder constinmes any admission of any violation of any federal, state or local law,
regulation, common law, of any breach of any contract or any other wrongdoing of any tvpe.

8. In the event that any section or provision of this Agreement (except for
Sections 3 and 6 which are agreed to be essential provisions of this Agreement) shall be
determined to be contrary to governing law or otherwise unenforceable, all remaining portions of
this Agreement shall be enforced to the maximum extent permitted by law; the unenforceable
paragraph, subparagraph or provision shall first be construed or interpreted, if possible, to render
it enforceable and, if that is not possible, then the provision shall be severed-and disregarded, and
- the remainder of this Apretmént sHalt be anforced o the- tiakitnin sxtent permitted by law, -

Young shall continue o honor and be bound by all obligations of confidentiality and
assignment of inventions and nonsolicitation to which he is eurrently bound under Iilinois law or
under any confidentiality, nondisclosure or invention assignment agreement previounsiy executed

" by him in favor of Employer. In addition to the foregoing, Young agrees that until the expiration
of twenty-four months after the end of the Continued Employment Period, he shall pot solicit for
employment or hire any employee or independent contractor of Employer or any of its
subsidiaries until after the expiration of six months following termination of the employment or

contractor relationship of such individual with Employer or its subsidiaries.

9, Young agrees that any violation by him of any covenant in this Apreement
may cause such damage to Employer as will be serious and irreparabie and the exact armount of
- which will be difficult to ascertain, and for that resson, he zgrees that Employer shall be entitied

- to seek, as a matter of right, a temporary, prefiminary acd/or permanent injunction and/or other

C};l?g 3529807-2.039462.0010 . .
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injunctive relief, ex parte or otherwise, from any court of competent jurisdiction, Testraining any
further violations by him. Such injunctive relief shall be in addition to and in no way in
limitation of, any and all other remedies Employer may have in law or equity for the
enforcement of such covenants and provisions. Without limitation of the foregoing, Young
agrees that in event of such a violation all options held by Young shall be cancelled and void.

10.  This Agreement shall be governed by and construed in accordanes with
the internal substantive laws, but not the choice of law rules, of the state of Illinois.

1L Young acknowledges that he received this Agresment on September 26,
2000. Young represents that he has read and fully understands the provisions of this Agreement, -

and he is willfully and voluntarily entering into this Agreement.
marchFIRST, Inc.

LB BN

Bert B. Young qf_

N
¥
R
[
|
]
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SEPARATION AGREEMENT AND GENERAL RELEASE

Robert T. Clarkson (“Employee™) and marchFIRST, Inc., a Delaware corporation (“Fr oyery,
because they wish to settle and resolve all igjues arleing out of Employee’s employment vith ardd
separation from Employer without any disputes or proceedings on the terms describe ! be]ow
bave entered into this Separation Apreement and Ganenal Release (“Agreement™).

1. Separation Pate. Employee's last day of employment with Employer it Octobér
14, 2000 (“Separation Date™),

2. Eﬂ_ﬁﬁ_ti Except for Employee's proup health coverage (which will ontinue
through October 31, 2000) and any cogtinued coverage Employes may elect u der the
Comsohdated Ommbus Budget Reconciliaticn Act (COBRA), Employes’s coverage une x ali of

 Employer’s benefit programs and plans will end as of the Separation Date; provided, | swevet,
thar Employee shall not lose his/her rights, if amy, to any vested benefits Employee n 1v have
under anry employee benefit program or plan of Employer. Pursuant 1o COBRA, as of Dctober
31, 2000, Employee will become sligible to elect continued coverage of Ewployes ¢ group
health bencfits. Employer will provide Employee with appropriate forms and informatic so tha‘t
Employee may clect such continued coverage. .
3. Consideration. In oonsideration for Employee’s rclcmses, promis s, and
representations in this Agresment, Employer agrees to provide Employee with the & Iowin¢
(collectively “Severamce Benefits™) which Employec acknowledges is more than E iployes
would receive if Employe: chose not to sign 1hls Agreement:

a paymerns 2t Employee'’s final regular rate of pay ($19,230.7¢ bi- eckly),
paid « Employer's regular payroll intervals 2nd subject to nor =al i
withholding, for a period of six (6) months following the Separatic 1 Date]
provided, bowevey, thit Em;ployee will not eam or accrue any bonus.
vacation pay, sick pay, pension or retirement credit, or zuy other eneﬁtﬁ
during this period in which Employee is receiving such payments; :

b. paviment of Buployes’s premiums for continued coversge undes
Employér’s group health care plan for six (§) months follow 3 the
Separanou Date, if Employee elects, and to the extent Employet is and

- remains eligible for, such conunued coverage under COBRA;

<. with r‘espect to anry options granted by USWeb Corporzuon, the ve dng of‘
such options shall be accelerated by crediting an additional § mc ahs of
vesting 1o such options on the Separation Date (“Accelerated Optic rs") 2
set forth below:

IND 834849
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B Grant # # of Shares Vested # of Shures Total Strit : Price |
as of 10/14/00 Accelerated Shares :
| UW5318 0 28,333 28,833 $44.00 19 .
w5231 3,876 1,784 5660 §23.5::%
UWwWS5232 15,048 3,623 18,671 $235:9 |
JW94Q01 I 10,813 10,313 $33.05 5
UWX00025%4 75,688 21,624 197312 334,75 .

F

d such Accelersted Options shall become fully vested on the S saratidn
Date of this Agreement. Such options shell be and remain excrci able fér
2 period of 9 months following the Separation Date. The las date to
exercise such optiops shall be July 13, 2001, If unexercised, sucl options
shall expire. Such options must be exercised and traded through
Donsldson, Lufian & Jenrstts ("DLJ7), so long as DLJ prov des the
mechanism for 2 same day exercise and sale with a cashiess exerci & and:

e. any outstending options granted by CKS Group, Inc. as sct fon . below
may be exercised, to the extent they are exervisable on the S¢ waranohn

" Date, for g period of ) years from the Separation Date. The la¢ day to
exercise such options will be October 13, 2002:

# of Shares Strike Price
168,675 ‘ 5104528
9,566 ' $£10.4528

4, Personal Assets Retained bv Employee. Employer agrees that (a) cerun - tworks
persoral jtems and an executive chair currently residing in Employee's office in Employ r's 410
Townsend, San Francisco, Californla facility are the property of Employec and will be :tained
by Employee and (b) Employee will retain pessession of an IBM Thinkpad 600 assigned o l'm:ml
as weil a8 an HP calculator and a Palm VII PTA. :

5. Effoct of Emploves’s Subsequent Pmplovment Aoy smounts ear ed b{{

employee by a subsequent employer during the 6 months following the Separatiop Dats  zall be
offser against the Severance Benefits payable to Employes in aceordance with Section I of thig
Agreemsent.  Compensation for serving on a2 board of directors shall not constitute ¢ aotms
earnad, provided such compensation is consigtent with other board members’ compensazc « :

6. Released Parties. As used in thiz Agrecment, “Released Parties” shall oy m and |
include (a) Employer, (b) all of Employer’s parents, subsidiaries, and affiliates, and (¢) I past
and pregent officers, directors, agents, emplcyees, officials, employee benefit plans (ar | their:
sponsars, fiduciades and adm.lmstrﬂors), msurers, and attommeys. ' ;

7. Employee Relegss. In consideration for the comsideration from Er aloyer; '
described in paragraph 3 above, Employee, on behalf of Employee and Employee's genm.%

> o
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representatives, altomeys, assigns, heirs, eXecutors, and administrators, fully releases er h of the
Released Partics from amy and all liakility, claims, demands, actions, causes of acti a, suif&.
grievances, debts, sums of meney, agreements, promises, damages, back and front p v, costs,
expenses, atlomeys’ fees, and remedies of any type, directly or indirectly regarding a y act or
faflure to act thet occumred up to and ncluding the date on which Employee s ms this
Agreement, ipcluding, without limijtation, all claims arising or that arose or may have : isen ofit
of or in connection with Emploves’s employment or separarion of employment with E aployer,
and all claims for agy 2ot or failure to act that ocowrred up to the time that Employee ¢ gns this
Agreement, including but sot limited to cleims under: (1) Title VI of the Civil Righ + Act éf
1964, the Civil Rights Act of 1991, the Civil Rights Act of 1866 (42 U.S.C. §1! 31), the
Ameriosns With Disabilities Act, the Fair Labor Standards Act, the National Labor Relat »ns Adt,
the Employee Retirement [ncome Security Act the Family and Medical Leave o, the
California Fair Ernployment & Housing Act, the California Family Rights Act, the Llinods
Huwman Rights Act, The Age Discrimination In Employment Act and The Older Worker Benefit
Protection Act, (2) any claims or allegations brought under the Fair Labor Standards \ct, the
[lipois Wage Payment and Collection Act, the Ilinois Upemployment Insurance .ct, the
California Labar Code, the California Unemployment Insurance Act, and any other fede i, state
or local constitution. law, statute. ordinance, or regulation regarding cruployment, wages,
commissions, bonuses, compcusation, employee - benefits, twenninstion of employr =t, or
discrimipation in employment; or (3) libel, slander, breach of contract, breach of the mplied
covenant of good faith end fair dcahng, retalistory discharge, assault, battery, im ntonal
infliction of emotional distress, tort or any other theory under the common law of any stat - L

Employee’s relense of Employer set forth above shall not relieve Employer, CKf Gmu;i,
Inc., USWeb Corporation or the Mitahell Mad:son Group (the "Compames "} from any obli; ttion to
inderanify or defend Employee against liability 1o third parties anising out of any actions ¢ filurd
© act, alleged or actual, while an officer of Employer or the Companies, whethar such ol igation
arises from any provision of the charter or bylaws of any of the Companies, any applicabl statué
ot camnmon law, or aqry agreement or part of any agreement betweea Employee and Emp Over or
any of the Companies, i

8. Employee Waiver. Employee also expressly waives all other individua a.nd!on‘
collective rights, if any, whether or not set forth in this Agreement, notwithstanding secth 1 15421
of the California Civil Code, which section Employee has md and which section Py ployea
fully understands. Section 1542 provides as follows: :

A general releass does not extend to ¢laims which the creditor does not know or ;
suspect o exgst in creditor’s favor at the ime of oxecuting the raleass, which if '
known by creditor must have materially affected creditor’s settlement with the
debior,

This waiver is not a mere recita], bt is a kmown waiver of rights and bencfis. Ti s is aE
bargained-for providion of this Agreernemt aad is forther consideration for the covenx s snd

cqndmons contained herein. :
e
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9. Employss Acknowledpernent It is expressly understood and ap cd-azg

Empioyes that this Agreement is in full accord, satisfaction and discharge of disputed ¢la s and
that this Agreement has been executed with the express intention of effectuating tl ¢ legal
consequences provided for in section 1341 of the California Civil Code, Le., the extingui 1ing of
all obligatioris, known or unkaown. Employee has read section 1541 and 1t is fully une mrstooed
by him. Section 1541 provides as follows: :

An obligation is extinguished by a 1eleass thorefrom piven to the debtor by the
creditor, wpon a new consideration, or Iln writing, with or without new
consideration.

This agrecment is not a mere recital, but is a bargained-for provision of this Agreemer and i3
further consideration for the covenants and conditions contained herein.

10.  Emplovér Release.” Eraployw, for itself and its subsidiaries, officers, d -ectors,
agents, successars, assigns, and the Released Parties, hereby forever and fully releases E: -ployed
and his heirs, executors, administrators, personal representatives, ageats, affiliates, succes s and

" assigns, of and from any and all actions, causes of sction, suits, debts, surns of money, a >ounts,
covepants, conMTacts, AgToETNENts, ATANZETRENIS, promises, obligations, warranties, trespass s, torts,
injuries, losses, damages, claims, demands or other Lability or refief of any nature whi soever,
whether known or unknown, foresesn or un‘oreseen, resulting or 1o result, whetber in k& v or in
equity, or before administrative apgencies or deparmments that Employsr ever had, now has of
heresfter can, shall or may have, by rceson of or arising out of Employse's employm: & with
Employer, and for libel, slander, breach of contract, breach of the implied covenant of go 4 faith
and fair dealing, assault, battery, intentional infliction of cmotional diswess, tort or & s othe?
theory under the commeon law of any state. :

11.  Employer Whiver. Employe: also expresaly waives all other individua and/og
colkective tights, if any, whether or not set forth in this Agreement, notwithstanding secti 0 1543
of the California Civil Code. This waiver is not a mere recital, but is & known waiver ¢ “rightd
and benefits. This is 2 bargained-for provision of this Agreement and is further consider: ion fof
the covenants and conditions contained bereia. :

12.  Employer Acknowledgament. It is expressly understood and agreed by E ployex
that this Agreement is in full accord, satisfaction and discharge of ditputed claims and - .at this
Agreemen! has been executed with the express intention of effectunting the legal conse uences
provided for in seotion 1541 of the Calfornia Civil Code, ie, the extinguishing of all
obligations, known or unknown. This Agr:ement is not a mere recital, but is a barga 1ed-fod
provision of this Apreement and is firther consideration for the covensats and co ditions

contained herein.

13.  Acreexgent Not To Sue. Except for an action arising out of 2 breach of this
Agreement, Employee and Employer agree that neither party will bring (or cause to be t ought)
any claim, action or proceeding against cach other or any of the Released Partles (in the :ase of
Employee)} regarding anty act or failure to act that oceurred up 1o the time that Employ @ signd

@34852
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this Agreemest, including but not limited to any claim, action or proceeding rel ting to
Employee’s employment with any of the Companies or Employee’s separation from emy Jyment
by Employer. Employee end Employer ropresent that no such action was pendir ;| wheh
Employee and Employer signed this Agreement. If any such action is brought by Emplo 2e aftef
Employee signs this Agreement, Employee will immediately become ineligible for an® further
consideration from Employer under this Agresment and agrees to remum immedi tely t¢
Employer all consideration that Employee has then reccived from Employer un er thik
Agrecnient. ﬁ

14, No Reinstatement or Reamriovment. Employee waives any reinstate ient of
future employment with Employer, and agrees never to apply for employment or otherw se seek
to be hired, rehired, employed, reemployed, or reinstated by Employer. :

15.  Non-disparagement by Employee. Employee agrees not to do anything, wd not
to make any oral or writtén sfatement to any person (including without limitation any ex sloyes;
client, customer, supplier, or vendor of Employer), that disparages or places in a false or . sgetivé
light: (2) Employer, or (b) any past or present officer, employee, product, or service of Et ployer
Employee affirms that Employee has not dnne or said anything before signing this Ag 2ement

that would violate this paragraph. |
16.  Non-digparagement by Employer. Employer agrees not to do amything, ar | not td

make-any oral or written statement t emy person (including without limitation to any en loyee;
client, customer, supplier or vendor of Emplcycr) that disparages or places Employee i1 & falsd
or negaﬁve light.

17.  Non-admission. {(a) This Agreement decs not constitute an admission b any of
the Released Parties that any acion that any of them took or feiled to take with ra ject to
Employee was wrongful, valawful, in violation of any local, state, or federal constituti n, lavy
statute, or regulation, or susceptible of inflicting any damages or injury on Employ e, and
Employer specifically denies any such wrongdoing or violation.

d) This Agreement does not constitite an admission by Employes that am actior;
that Employee took or failed to take with respect to Employer or any of the Released Par es wag
wrongful, unlawful, in violation of amy focal, state, or federal comsttution, law, sta ite, of
regulation, or susceptible of inflicting any damages or injury on Employer or aay of the R {eased
Parties, and Employes specifically denies any such wrongdoing or violetion.

18, Agreement [nadmissible as Evidepce. Thxs Agreement, its executic v and

implementation may not be used a3 evidence, and shall not be admissible, in a sub aquent
proceeding of any kind, except ene which either party institutes claiming a violation Jf this
Agreement, or challenging the knowing and voluntary nature of Employee’s waiver o rightsi
under the ADEA in this Agresment. .

19.  Confidentiality. Except as mauy be specifically required by law or as has lrmdy;!
been disclosed in public filings, Employee will not disclose, after the date hereof, ) iblish,

7
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indicate, or in amy manner corumunicate any term of this Agreement {0 any other perso:
Eroployee’s current spouse (M any), Employee's accountmmt ¢r financial advisor o the
&xtent needed for that person to prepare Employee’s tax returns, or Employee’s attorney.
any such authenized disclosure, Employee will inform sach such person to whom disclos
be made that every term of this Agreement I3 confidential and secure the agreement of e
pesson to maimain the confidentiality of the entire Agreeraent.

20.  Non-Solicitation. Independent of any other obligation under this Agreemen
the term of Employee's employment and for a period of one (1) year follywing the Sepazati
Employee shall not, within a radivs of fifty (50) miles of any locatlon of a Emplover’
direetly or mdirectly on Employee’s own behalf or on behalf of any business which provide
serviess or products in competition with Employer, do any of the following: solicit, imerf
or endeavor 10 cudce away from Employer any clients or potential olfents of Emplove
Companics, provided, however, that this provision shall not preclude Employee from s
clients to provide goods or services that do rot compete with, or are provided by, Empl
“potential client™ is defined for purposes of this Apreement as amy party whom the Compar
madc a written proposal/solicitation for business during the twelve (12) momthe prio
Separstion Date and with whom the Companies have nol terminated negotiations concern
business.

Independent of any other obligation under this Agreement, during the term of Em
employment and for a period of one () year following the Separation Date for any
Employee shall not within 2 radius of 8fly (50) miles of any locadon of a Employer’
directly or indirectly on Employee’s own behalf, or oo bebalf of any business which pro
sells services or products in compettion with Employer, do any of the following: employ, ¢
endeavor 1o entice away from Employer any person who is then currently empl
Employer and who was employed with Employer during Employee's employment
provimon shall not epply to any person whouse employment with Employer has been te1
for more than 6§ months. -

21. Proprietary Information. Empioyer agress not disclose to any third party ¢
competition with Employer any of Emplayer’s proprietary confidential informetion or wrade
or that of its clients, as provided for under applicable law, including e not limited to: pu
$ETVice requirements, openitions, cquipment systems softwars, the names. buying ha
practices of the Companicy’ customers; the Companies” sales, marketing and related info
the Companies’ products, Jesigns, software, performance and financial requirements; infc
zbout the skills, expertise, axperience and cempensation of the Companies’ employees;
Companites’ business plans. - Employee agrees that on or prior fo the Separetion Date, E
shall turn over to Employer, or if Employsr agrees, certify thar he has deswoyed, :
documents, lists of clients and any other materials obtained fom Employer or developed dr
course of crployment except for the assets described in Section 4.

22.  Remedies. Employee agrees that it would be difficult 1o mersure any ¢
caused to Employer which might result from any breach by Employse of any prosmises :
in Paragraphs 20-21, and that in any event mongy damages would be an inadequate ren
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any such breach. Accordingly, Employee agrees that if Employee breaches or pro oses to
bresch any of Paragraphs 20-21, Employer shall be entided, in addition to all other reme les that
it may have, to injunction or other appropriats equitable relief to restrain any such breact withot

showing or provimg any acteal damage.
23.  Enwre Agreemenp/Govemning law. This Agreement contains the entire 2 sement

and understanding between Employes and Employer conceming Employee’s employmr nt with
and separation by Employer. This Agreement supersedes and replaces amy and all pric oral dr
written agreements, discussions, negotiations, understandings, or proposals of the partes
sonceming Employee's relationship with Epiployer. This Agreement may only be am aded in
writing signed by Employee and an authorized representative of Employer. This Ay eamedt
shall be governed by the laws of the state of IHinois, without regard to its conflict of lawr -ules, -

24.  Breach of Apreeqnept. In the 2vent that Employee is in breach of this Ag ement,
Employec shall pay Employer, as liquidated damages, and not as 2 penalty, the sum qual tp
-40% of the gross amount of the Severance Benefits provided o Employee herein. i E iployee
or Employer prevails in a legal action claimiag that the other party has breached this Ag ement,
the breaching party shall be liable for the reasonable attorneys’ fees and costs incure by the
other party in connection with such action.

25.  Sevembilitv. The provisions of this Agreement shall be severable nd the
invalidity of any provision shall not affect the validity of the other provisions; 1 oﬁdEd.
however, that upon a finding by a court of compstent jurisdiction that a release of ¢ uims dr
rights in paragraphs 7 and 10 above, or any agreement in paragraph 13 above, is illegal void dr
unenforceable, Employee agrees, at Employer’s option, to execute promptly a release wajvdr
and/or agreement that is legal and enforceable or, upon written notice from Ernployer, - 1 returh
promptly to Emplover that portion of the value of the consideration described in pan gaph 3
sbove deemed appropriate by Eroployer. §

26.  Revocatiog Pedod. Emaployee has the right to revoke this Agreement § r up th
seven (7) days after Employoee signs it. In order w revoke this Agreement, Employes & st sigh
and send a written notice of the decision W Go 8o, addressed to David Shelow, Vice Pre dem &
General Counsel, 311 South Wacker Drive, Suite 3500, Chicago, Ilinois 60606 and tha writteh
notice must be received by Employer no later than the cighth day afier Employee sig ed this
Agresment. If Employee revokes this Agreernent, the Emplayee will not be entitied to at v of the
copsideration from Employer described in paragraph 3 above other than such consi eratioh
Emplayee would be entitled to without this A greement. i

27.  Krnowing and Volyntary Waiver. Employee acknowledges that:

1. Employee has carefuliy read this Apreement and fully underst nds izfs
meaning '

b. Employee had the opportanity 1o take up w0 21 days after receis ng this
© Agreement ta review it befare signing below;

T

IND 834855
CONF | DENT I AL



0CT-13-2888 18:11 mz- “FIRST ’ P10

c. Employer advised Empsloyes in writing, upon presenung this Agree: ent (o'
Employex, to review thus Agreement with an artorney before signing it

d. Employee has full knowledge of the significance and effect f tus:

Agregmnent, and is entering into it knowingly, voluntarily, and with ut any
oocrcion or duress; anel .

e. the only consideration Employee has received for sipning this Agr cmcrrt'
is described herein, ard no other promises or represcntations of a » kond -
have been made by any person or entity t cause Employee to sign i

: ' marchFIRST, Inc.
/%MFT %‘:A‘)ﬂfr,/ By

Robert T. Clarksoy
: Te:_(hief Douelepment Offacer
Dated: |3 Ocddrr, Zeoo Lrated: Io{la- f:'zooo

TOTAL P. 12

IND 834856
CONF I DENT 1AL



