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LICENSE AND DISTRIBUTION AGREEMENT Comes v. Microsoft

(ISDN Accelerator Pack)

This License Agreement ("Agreement") is made and entered into this | ST day of M AL 1996
("Effective Date"), by and between MICROSOFT CORPORATION, a Washington corporation, One Microsoft
Way, Redmond, WA 98052-6399 ("MS"), and NETCOM ONLINE COMMUNICATION?'), a California )
corporation ("COMPANY™), N |

7# Sgicviugs  TNC

The parties agree as follows:

. DEFINITIONS

(3) “Licensed Software” sha} mean the software files in object code form listed on Exhibit A
(®) “Windows 95” shall mean current and future versions of the Microsoft operating system software.

(c) “COMPANY’s Product” shall mean the COMPANY products listed on Exhibit B which operate in
conjunction with Windows 95 and are used to access COMPANY's Service.

(d) “COMPANY’s Service” shall mean the COMPANY Internet services listed on Exhibit B.

(¢) “Product Release” shail mean a release of the Licensed Software which MS designates as a change in the
digit(s) to the left of the decimal point in the Licensed Software version number [(x).xx).

() “Update Release” shall mean a release of the Licensed Software which MS designates as a change in the
digit(s) to the right of the tenths digit in the Licensed Software version number [x.x(x)].

(8) “Version Release” shall mean a release of Licensed Software which MS designates as a change in the
tenths digit in the Licensed Software version number [x.(x)x].

2. LICENSE

(@ MS grants 10 COMPANY a nonexclusive, worldwide, royalty-free license to use, reproduce and
distribute the Licensed Software in conjunction with COMPANY’s Product(s) to COMPANY’s end user customers
or prospective end users for use with Windows 95. The Licensed Software may be distributed only inside the
COMPANY’s Product package and not as a "stand-alone"” product. A

(¢) The license granted in Section 2(a) and 2(b) shall extend to the Update Releases and Version Releases of
the Licensed Software identified on Exhibit A. If a new Update Release or Version Release is made available by
MS, then COMPANY must immediately cease distribution of any prior version of the Licensed Software and
distribute such new version. COMPANY may, however, continue to distribute existing inventory of COMPANY’s
Product containing a prior version of the Licensed Software for a period of three (3) months following MS’ release
of a new Update Release or Version Rejease. COMPANY?s license shall not extend to Product Releases.

(d) COMPANY shall require its distributors, dealers and others in its distribution channels to comply with the
terms of this Agreement. All rights not expressly granted herein are reserved by MS.

(¢) This Agreement does not include technical support by MS to COMPANY, its distributors, dealers or end
users.
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3. ALICENSE_RESTRICHONS._

- NOT APPLY.

_ (@ COMPANY may not reverse engineer, decompile, disassemble or otherwise modify the Licensed
Soﬂwm. PR T : . - R . . ) -
(b) COMPANY may not permit further redistribution of the Licensed Software by end user customers of
COMPANY s Product or COMPANY"s Servige,. - ... ' : :
T T

ol
R PPN

=7(c) COMPANY to display a copyright notice for COMPANY's Product and COMPANY's Service
font(10 protect MS' copyright in the Licensed Software d shall maintain all copyright and other protective
Rotices contained in the Licensed SoftwareY Lo IR

(d) COMPANY shall distribute and license the use of Licensed Software to end users only bursuant to its end
user license agreement ("EULA"). COMPANY's EULA may be a "break-the-seal” end user license agreement or a
signed end user license agreement. COMPANY's EULA shall convcim to the sample EULA attached as Exhibit D,
except that it may be adapted as commercially reasonable for any foreign jurisdiction in which COMPANY markets
or distributes the Licensed Software, -

(¢) COMPANY shall provide to its end user customers commercially reasonablé access topProduct technical
assistance and shail prominently display its customer support telephone number for such assistance in COMPANY’s
Product documentation.

4. PRICE AND PAYMENT

In consideration of the license rights granted in Section 2 of the Agreement, COMPANY shall comply with the
obligations described in Exhibit C.

5. ACCEPTANCE AND LIMITED WARRANTY
e A ARAANLY .
(@ The Licensed Software is deemed acceptgd by COMPANY.

© (b) Neither the COMPANY nor any of its employees shall have any ﬁght to méke any representation,
warranty, or promise on behalf of MS, , } _ .

(c) THE LICENSED SOFTWARE IS PROVIDED TO COMPANY AS IS WITHOUT WARRANTY
OF ANY KIND. THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE LICENSED

6. TERM OF AGREEMENT

The term of this Agreement shall commence as of the Effective Date and shall continue until the earjjer of either: (i)
two (2) years, or (ii) such time as MS makes a subsequent Product Release available, unless terminated carlier as
orovided herein. - . :
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.. 7.~ DEFAULT AND TERMINATION
T e e T

if any of the following eventsi/ﬁq occur: (i) if COMPANY

% (a) " 'This Agreement may terminate earlier
- materially fails to perform or comply with this Agreement or any provision hereof; (ii) if COMPANY fails to
-strictly comply with the provisions of Section 9 or makes or attempts to make an assignment in violation of Section
1(e); (iii) if COMPANY becomes insolvent or admits in writing its inability to pay its debts as they mature, or
- Makes an assignment for the benefit of creditors; (iv) if a petition under any foreign, state, or United States
. bankruptcy act, receivership statute, or the like, as they now exist, or as they may be amended, is filed by
. /COMPANY:; (v) if such a petition is filed by any third party, or an application for a receiver of COMPANY is made
" °_ by anyone and such petition or application is not resolved favorably to COMPANY within sixty (60) days; or (vi)

¥.-+'upon 30 days written notice by COMPANY. = - w®ei e Tiai S :

termination shall be effective thirty (30) days after notice of termination to COMPANY if COMPANY's defau!t;
. have not been cured. The rights and remedies of MS provided in this Section shall not be exciusive and are in
additioq to any other rights and remedies provided by law or this Agreement. :

(d) End user licenses validly granted prior to expiration or termination of this Agreement shall survive
termination or expiration of this Agreement.

(¢) Sections 3,5,7,9, 10 and 11 shall survive termination or exp-iration of this Agreement,

8. SUPPORT

(2) COMPANY shall be responsible for providing end-user support for customers of the Licensed Scftware, '
COMPANY's Product and COMPANY"s Service. — ' T

L (b) This Agreement does not include technical 'su'ppor-t from MS to COMPANY. Technical support may be o
available from MS or an MS subsidiary pursuant to a separate agreement. - o

.9 - NONDISCLOSURE AGREEMENT =~ - " *" * -

of this Agreement, andotier non-public information " -

COMPANY may disclose the terms and conditions of

ial consultants as required in the ordinary course of

e
et
DIAR3
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“NOTICES AND REQUESTS

-7

S : _ 1ection with Agreementshall be deemed Eiven on the day they
are () deposited in the U.S, mails, postage prepé‘id',“é'eni__ﬁed, o:regtstered, return receipt requested, or (u)sentby

charges prepaid, with a confirming fax: %nd addressed as follows:
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” NOTICES TOCOMPANY: "« .- .# -s L
. T T e 60 & 'R \Ces -

_ "NETC Moﬁline Communicationd. Inc.
S 303\ veek e < -

cw Y9512 %
Attn: o T o v
Telephone: e ~S&(C . e
Fax: : :

- 402.S5(.371. 50

NOTICESTOMS: - e D e
Notices: - ' "MICROSOFT CORPORATION ' - .
. -~ .One Microsoft Way -t .o
~ Redmond, WA 98052-6399
Attn: ‘ ' Senior Vice President, Systems i
Copyto: . . Law & Corporate Affairs .
Fax:- ‘ (206) 936-7329 _

(b) Neither this Agreement, nor any terms and conditions contained herein, shall be construed as Creating a
partnership, joint venture, agency relationship or as granting a franchise. .

(c)  This Agreement constinits the entire aMent between the parties with respect to the subject marter
hereof and supersedes all prior and contemporaneous agreements or communications. It shall not be modified
except by a written agreement dated subsequent to the date of this Agreement and signed on behalf of COMPANY

of the waiving party. B

. s ‘.i‘ O TR e Ry B
e L A (d) 1f any provision of this Agreem
- i!nengorsk‘gbl the remaini isi
< =L (€) |The rights and ob
- provided
of MS, =

- (f)' -Any Licensed SoﬁwarewhxchCOMPANdesmbutes or licénses to or on behalf of the United States of O
America, its agencies and/or instrumentalities (the "Government™), is provided to COMPANY with RESTRICTED o
RIGHTS. Use, duplication or disclosure by the Government is subject to restriction as set forth in'subparagraph

RESTRICTED RIGHTS protection, including without limitation, the placement of any restrictive legends on the
Tool documentation and any license agreement used in connection with the distribution thereof. Manufacturer is
Microsoft Corporation, One Microsoft Way, Redmond, Washington 98052-6399. Under no circumstances shall
Microsoft be obligated to comply with any Governmental requirements regarding cost and pricing data and cost
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- Software, it will not export or re-export them, directly or indirectly, either to (i) any countries that are subject to US
€xport restrictions (currently including, but pot necessarily limited to, Cuba, the Federal Republic of Yugoslavia
(Serbia and Montenegro), Iran, Iraq, Libya, North Korea, and Syria); (ii) any end user who COMPANY knows or
has reason to know will utilize them in the design, development or production of nuclear, chemical or biological
weapons; or (iii) any- end user who has been prohibited from participating in the US export transactions by any

- federal agency of the US govemment. COMPANY further acknowledges that the Licensed Software may include

' technical data subject to export and Fe-eXport restrictions imposed by US aw. A L

, (h) COMPANY shall, at its own cXpense, obtain and arrange for the maintenance in full force and effect of
all governmental approvals, consents, licenses, authorizations, declarations, filings, and registrations as may be
necessary for the performance of aij of the terms and conditions of the Agreement including, but not limited to,
foreign exchange approvals, import and offer agent licenses, fair trade approvals and all approvals which may be
required to realize the purposes of the Agreement. '

() If either MS or COMPANY employs attorneys to enforce any rights arising out of or relating to this
Agreement, the prevailing party shall be entitled to Fecover reasonable attorneys' fees and costs,

IN WITNESS WHEilEOF, the parties have executed this Agreement as of the date set forth above. All signed
copies of this Agreement shall be deemed originalsT S : .

- MICROSOFT CORPORATION
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Licensed Software

The Licensed Software consists of the following files from the ISDN Accelerator Pack for Windows 95, version 1.0
(Domestic English Language): ' o

ISDN Support:

isdn.hip
isdnui.dll
- ndis.vxd -
~ ndis2sup.vxd
ndishlp.sys
ndiswan.inf
ndiswan.vxd
ndswan16.dll
ndswan32.dll
., cfgwiz.dll
pppmac.vxd
protman.dos
protman.exe
" rasapi32.dil
secur32.dll
spap.vxd
svrapi.dli
telephon.cpi
vnetbios.vxd
wan.tsp
readme.txt
usreadme. txt

MS6 5000983
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A -
. COMPANY
NetCrui_ser and NetC'n'lisel; éccouns IR v "" .
NetComplete and NetComplete accounts AR
ISDN NetCruiser and ISDN NetCruiser accounts

R N
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© COMPANY OBLIGATIONS

L . COMPANY shall use the following wordiﬁg to describe the IéDN Accelerator Pack on any COMPANY Home
* Page(s) where the ISDN Accelerator Pack is avaﬂable for downloading under the license provided in Section 2

®) )
o ISDN Accelémtor Pack for-Windows'95 - RO )
.+ - Add-on software from Microsoft that integrates ISDN with Windows 95 for high speed access to the

Internet or a corporate LAN. SR
- 2. Include the Get ISDN for Microsoft Windows logo on COMPANY 's Internet Home Page for ISDN-related
Products and/or Services, along with a hot link to the Get ISDN for Microsoft Windows site on
WWw.microsoft.com on the face of the page. ' -

3. Pax:ticipate in a Microsoft press release announcing that COMPANy has licensed the ISDN Accelerator Pack.

" 4. Provide MS witha quaneriy volume distribution summary for COMPANY’s Product containing the ISDN
Accelerator Pack and a quarterly summary of downloads of the ISDN Accelerator Pack via COMPANY’s
Service. Such summary shall be provided to MS within forty five (45) days following the end of the quarter.

, - : MS6 5000985
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COMPANY LICENSE A
(ATTACH NETCOM END USER LICENSE AGREEMENT)

I “:
. - R ) )
- X ' . -
. . T . . -
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T s Software Licenss Agreement’
NETCOM NETCRUISERX LICENSE AGREEMENT =
" “Revislon 2.0, 11/20/95 - - e B

o,

SR Exhiblt D NETCOM'

RTANT: YOU.SHOULD CAREFULLY READ THE FOLLOWING TERMS
. CONDITIONS BEFORE USING THIS SOFTWARE IN ANY WAY. BY .
" +-USING THIS SOFTWARE IN ANY WAY YOU ACCEPT THESE TERMS
“ AND CONDITIONS. ~IF YOU DO NOT AGREE WITH THESE TERMS AND
.- CONDITIONS, ¥OU SHOULD 'PROMPTLY EXIT THE PROGRAM AND
" EITHER DESTROY-IT'OR RETURN IT TO YOUR SUPPLIER AND YOUR
PURCHASE PRICE, IF ANY, WILL BE REFUNDED. =~ =

IMPO
'AND

NETCOM On-Line Communication Services, Inc. ("NETCOM?"), the owner of the

" NetCruiser software program (the "Program™), grants to You a non-exclusive license to
use the Program and its related documentation (the "Documentation") under the
following terms and conditions. :

LICENSE

You may: A A ' 4
a. Copy the Program for backup purposes solely in support of your use of the Program
in accordance with this Agreement;and - : ~ 4
b. Copy and install the Program on more than one computer, or physically transfer the
Program from one computer to another, provided that the Program is used by you in

connection with only one computer at a time. Lo

You may not use the Program on a network server for access by more than one
- computer. YOU MAY NOT USE, COPY, MODIFY, OR TRANSFER THE
PROGRAM OR DOCUMENTATION,,,EXCEPT AS EXPRESSLY SET FORTH
- ..IN THIS AGREEMENT. “YOU MUST REPRODUCE AND INCLUDE THE
.. ..COPYRIGHT NOTICE ON ANY. COPY.OF THE PROGRAM OR RSN R
' "_,,DOCUMENTATIOME—?},@YOU_:;MAY‘._._NOT_,_ MODIFY, :TRANSLATE, : REVERSE ..
¢ENGlNEER,;f§,DEcpMPILE,'}%DISASSEMBLE (EXCEPT :TO THE -EXTENT /..
APPLICABLE LAWS ‘PROHIBIT SUCH RESTRICTION), OR CREATE =« -
DERIVATIVE WORKS BASED ON THE 'PROGRAM,-':NOR.MAY’fiYQU RENT, -
OR TRANSFER OR GRANT il

PROGRAM S
IN ANY WAY. ZANY ATTEMPT OTHERWISE -+ .- -~

R THIS AGREEMENT IS VOID. = . - ]

* o e N

, rminated. You may terminate it at any time by destroying
all copies of the Program and the Documentation. The ficense will also terminate
upon your failure to comply with any term or condition of this Agreement. Upon such
termination, you must destroy all copies of the Program and the Documentation.
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Y LMITED WARRANTY; ‘LIMITATIO

~ Should thgvﬁrbgiﬁfﬁ“p'rdqe:defectw' tivi ' 4
- Servicing, repair or correction. NETCOM does not'warrant that the functions contained "

‘I addiﬁbri;éff't‘he licensed Software is iden __ h oduct of
=¥ media or in the installation process, then except for export to Canada for use in

N OF REMEDIES * = noii

" THE PROGRAM AND DOCUMENTATION ARE PROVIDED "AS IS"
"WITHOUT WARRANTY OF ANY: KIND, EITHER EXPRESSED OR IMPLIED,
- INCLUDING, BUT NOT LIMITED TO, e

RESCECREE L - '-."v":{»:;"

. ou assume the entire cost of all necessary

" inthe Program will meet your requirements or that the operation of the Program will be
- uninterrupted or eror-free. - AT ae SRR

./ IN NO EVENT WILL NETCOM OR ITS SUPPLIERS OR RESELLERS OR

ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR ANY
CLAIM BY ANY OTHER PARTY. "IN NO EVENT SHALL NETCOM'S
LIABILITY ARISING FROM OR RELATING TO THIS LICENSE THE

'PROGRAM OR DOCUMENTATION EXCEED TWENTY DOLLARS ($20.00).

~ Some states do not allow the exclusion of implied waranties or the limitation or

- exclusion of liability for incidental or consequential damages, so the above exclusions -
. may not apply to you. Cee ST e T ‘ |

" GENERAL - -

dentified as a not-for-export product on the box, "

W

~* Canada by Canadian citizens; the Software and any underlying technology may not
- be exported outside the United States or to any foreign entity or foreign personas

defined by U.S. Government regulations, including without limitation, anyone who is
not a citizen, national or lawful permanent resident of the United States. By using the
Program in any way, you hereby agree to the foregoing and warrant and represent that

’ e

. e,
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*+¥you are not'a foreign person or under the control of a foreign person.

- .California 95128.

o Youruse in éﬁyiﬁa’y'ofiitiis‘ﬁrb;g';fa'.r‘hua'cknd\ivl“e:dg‘es that you have read this -
-+ 'Agreement, understand it and agree to be bound by its terms a

If any provision of this Agreement is held to be unenforceable for any reason, such

. result.

provision shall be reformed only to the extent Nécessary to effect the same economic

Choice of Law and Venue. This license will be governed by and construed in
accordance with the laws of the State of California, exciuding its conflict of laws

."Principles, and the parties consent to (a) exclusive personal jurisdiction of and venue

in the state courts located in and serving Santa Clara County, California. Each party

. Relatlonship of the Partlés. Tl:{e parties to this Agreement are independent

contractors. Neither party nor its employees has the authority to bind or commit the
other party in any way, or to incur any obligation on its behalf.

Asslgnmeni. You may not assign this license or assign any rights or delegate any
duties under this license without NETCOM:'s prior writtenconsent.

X

nd conditions. - .7

PRI I T R L LN TS (AR
You further aé?'ee that it is the complete and exclusive statement of the agreement

between us which supersedes any Proposal or prior agreement, oraf or written, and
any other communications between Us relating to the subject matter hereof.
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