PLAINTIFF’S
EXHIBIT

2499A A
Comes v. Microsoft Qﬁi“EU

AMENDMENT NUMBER EGB
Amendment Date: May 24, 1996 ~r o a “L

to MICROSOFT OEM LICENSE AGREEMENT FOR DESKTOP QPERATING SYSTEMS bet\_uveen MICROSOFT
CORPORATION, 3 Washington, U.S.A. Carporation snd GATEWAY 2000 INC.. 2 Cerporation of Delaware
Agreement EfTective Date: May 1, 1995 MS License # 4976-5198

Effective as of the Amendment Date indicated above, the below signed parties agree that the indicated poctians of the above

referenced license agreement (hereinafler the “Agreement”) are hereby amended by this mstrument (hercinafier the -

- Amendment”), as {ollows:

{. Notwithstanding wything @ the contrary in the Agreement (including Exhibiws), the {ollowing sh;,ll apply 0 Product

acquired from Authonzed Replicator(s).
(2) GATEWAY shall acquire all components of each uni of Product to be distributed with a Customer System (i.c.. APM,
Product end user documentation, and Product soffware on ex:ernal media. as applicable) from an Authonzed Replicator and
in a single package or stock keeping unit Provided, however, dus shall sot preciude GATEWAY from acquinng separate
units of Product from multipie Authorized Replicators. .
(b) All orders for Windows for Warkgroups, MSDOS, Windows '9S, Windows NT Workstation and their liceased
sucsessor placed with Authorized Replicators, and payments to the Authorized Replicators, shall be mads by GATEWAY or
GATEWAY Subsidiaries. Shipments by Authorized Replicators may be delivered only to locations owned or controlled by

* GATEWAY or GATEWAY Subsidiarics. GATEWAY hereby certifies thar all addresses to which GATEWAY or

GATEWAY Subsidiaries request Product delivered shall comply with the foregoing requirement.

2. The amached Addendum to Exhibir(s) C, C1, C2, C3 and C5 is heredy added to the Agreement, and GATEWAY hereby

Yy

agrees to comply with all terms and conditions thereof

All capitalized terms used but nct defined herein shall have the meanings ascribed to them in the Agreement  The terms of this
Amendment shall supersede any inconsistent terms contained in the Agreement.

NOTICE: .
For Product(s) specified ia Exhibit C as licensed under the “per system” royaity calculation provisions, piease nate the

following:
This is 8 Microsoft Per System License. Az a Customer, you may create a “New Systam”™ at smy time that does oot
require the paymest of a royalty to Microsoft gnless the Custamer and Micrasoft agree to add it to ihe License
Agreemeat .
Any New System created may be identicsl in every respect to 3 system a3 to which the Castomer pays s Per System
royalty to Microsoft provided that the New System bss s usique mode! number or mode| aame for internal and external
identification purposa which distinguishes it from amy systam the Customer sells that is included in 8 Per System
License. The requirement of external identification msy be satisfied by pl t of the unique model name or model °
number on the machine snd i container (if any), without more.
If the Customer does not intend to inciude s Micrusoft aperating system product with a New System, the Customer-does
not need to notify Micresoft at any time of the creation, nse or sale of any such New System, aer does it need to take any
particular staps to market or advertise the New System,
Uader Microsoft's Licsnss Agreement, there is no charge or peaalty if s Customer chooses at any time to creste 3 New
System incorparating s son-Microsoft operating system. If the Customer intends to include 2 Microsoft eperating system
product with the New System, the Customer must 50 notify MicrosoR, after which the parties may enter into arm's leagth
negotiation with respect to s licexse to apply to the New System.

-

INWH'NESSWHEREOF,MpmnveamMAmmHndupua:asafdndmﬁm-riwnbovc: All signed
Eapiscfmu,\ma\dn«uwlbedwnderi;m This Amendment is exccuted only in the English language.

(GATEWAY 2000)
By (Signawre)
__;;2#/3 Wl M. Elintt
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ADDENDUM TO EXHIBIT(S\C
- ADDITIONAL TERMS FOR DESKTOP OPERATING SYSTEM PRODUCTS

(a) Nonwithstanding anything to the contrary that may be coatained in the Agreement inclucing the above-referenced Exhibit(s)
C. the following shall apply to Windows 95 andvor Windows NT Workstation, if licensed under the Agresment:

(1) GATEWAY is not licensed 1o, and agress that it will not, modify, in any way, or delete any aspect of the-Product
software (including, without limitation, any features. shofcuts. icons, “wizards™, folders (including sub-(oiders) or programs
of Product software) as delivered by MS in the Product Deliverabies, except if and as specificaily permitted below or in the
OPK User's Guide (“OPK™) provided in the Product Deliverabies. [n particular, and without limitafian, this means that
GATEWAY is not licensed to and agrees that it will not:

(A) Modify or obscure, in any way, the sequence Of appearance of any screens displayed by the Product software as
delivered by MS from the ume the C System pletes BIOS processing after being switched on by the end
user and transfers conuol to the Product software loaded from the hard disk ("Ead User Boot™) until the ume what the
“Wejcome to {Product name]” program has been run and closed by the ead user and the Customer System displays the
Praduct saftware “desktop” screen defined in the OPK {“Deskiop Screen”).

(B) Except as provided in (C), display any content (including visual dispiays or sound) from End Usecr Boot through and
including the time that the Customer System has displayed the Deskiop Sereen.

(C) Moadify or obscure, in any way, the appearance of the Desktop Screen (inciuding without limiation, the addition or
modification of background wallpaper bitmaps dispisycd upon End User Boot); provided. however, that GATEWAY
may add icons or fotders to the Desktop Screen provided that any such icons are the same size and substanually similar
shape as icons included on the Desitop Screen as deliversd by MS and that any such (olders are the same suze, shape
and sppearance as folders included on the Desktop Screen as delivered by MS.

(D) Use any portion of Product software to enable any programs or other CORtant (o Tun or appear prior to End User Boot

(€) Configure any programs (inciuding without limication any “shells”, “screen svers™ or “wekcome™ scripts), “wizards” ot
other content 10 be enabled, run or initwlized sutomatically (i.e. without requiring a deliberate ac: of the end user) from
anicnnotfo\defonmeDampSamorhmdn‘Snn“MmomeakaSmwcm By way of .~
example only, and without limiting the generality of the foregoing, GATEWAY agrees that it shall net (1) populate
with any programs or other coownt the Product softwsre “San-qp”  directory (i.e., “Windows\Sart
Menu\Programs\StanUp”™ folder for Windows 95, or “s,windirfe\profiles\<usen(s}>\Start Menu\Programs\Starp™
folder for Windows NT Worknation) or (2) populaze the bootini, config.sys. sunoexee.bat, win.ini, Sysem.ini,
svstem.dat or user.dat files'in any manner which wil| cuse any program or content to run or load automatically upoa
End User Boot except far device drivers necessary o suppont peeinstalled or preconfigured hardware devices (¢..,
network cards, printers, €1s.).

(F) Modify or add contemt to any directories insulled by the Product software, except as permitted in the OPK far
preinstalation of appiications by GATEWAY. )

(2) GATEWAY agrees that it will preiascal] and begin shipment of the most current licensed release of Product {i.e., Product
Release, Version Release, Update Release or Supplement) on all Customer Sysiem models firn distributed oa or after the
ninetdiezh (90th) day (or an carlier date. &8 GATEWAY™s aption) following MS* shipment of the corresponding OPK or OPK
supplement for such relcass; provided that if shipment of the OPK or OPK supplement from MS ocsurs berween Scptember
|5t and October 315t of a given calendar year, GATEWAY agrees that it wifl begin shipment of most current licensed rcicase
of Product no later than February I of the following year.

(b) Notwithstanding anything o the contrary conmained in the Agreement (including Exhibits), the following shall spply to all
Producss licensed under the above referenced Exhibixs) C: . -
(1) GATEWAY may distribute Produc(s) only with Customer Systems which are marketed and distributed exclusively
under GATEWAY's or GATEWAY Subsidiaries’ brand names, trade names and madermarks.  The Producy(s) may aot be
diswributed with Customer Systems which are marketed or distribured under any mame which includes any third party brand
names, trade names or trademarks.
(2) If, a1 any time, MS becomes aware of any distribution of Product in violation of the Agreement, then without limiting its

- remedies, MS may charge GATEWAY for each such Customer System or unit of Product, &3 applicabie, an additionat

royalty equal to thirty percent (30%) af the highes toyalty for the Produst(s). GATEWAY shall pay such additional royaity

> within thirty (30) days of receips of MS® invoice. -
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