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 1                      PROCEEDINGS

 2           (The following record commenced on

 3 April 17, 2006, at 9:00 a.m.)

 4           THE COURT:  This matter before the Court is

 5 Joe Comes and Riley Paint, Inc., et al, Petitioners,

 6 vs. Microsoft Corporation, Defendant.  This is a

 7 matter that has been remanded by the Iowa Supreme

 8 Court pursuant to the decision entered on January 27,

 9 2006, at 709 N.W.2d 114.

10           According to the remand, the Court is to,

11 apparently, relitigate the motions regarding the

12 collateral estoppel issues.  Both sides have

13 presented briefs to the Court.  The Court set this

14 date and time for hearing on the matter.

15           Are the parties ready to proceed?

16           MR. HAGSTROM:  Yes, Your Honor.

17           MR. ROSENFELD:  Yes, we are.

18           THE COURT:  Are you taking the lead,

19 Mr. Hagstrom, for petitioner?

20           MR. HAGSTROM:  Actually, we're going to

21 split the argument a little bit, Your Honor, if

22 that's permissible.

23           THE COURT:  Sure.

24           MR. HAGSTROM:  I will begin and then

25 Michael Jacobs, who is also admitted pro hac, will
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 1 continue.  And I would like to introduce Your Honor

 2 to Elizabeth Kniffen.  She's an attorney with our

 3 firm as well.

 4           THE COURT:  Okay.  Mr. Green is here.

 5           MR. GREEN:  Yes, Your Honor.  It's good to

 6 see you.

 7           THE COURT:  Nice to see you.

 8           MR. GREEN:  For Microsoft we're going to

 9 have Mr. Bob Rosenfeld.

10           MR. ROSENFELD:  Good morning, Your Honor.

11           MR. GREEN:  He's with the Heller Ehrman

12 Firm in San Francisco and has been dealing with this

13 issue for over five years.  And in spite of his

14 hairdo, he's not Bill Kutmus.  And I also have

15 Mr. Chuck Curtis, who is with the Heller Ehrman Firm

16 in Madison.

17           MR. CURTIS:  Good morning.

18           MR. GREEN:  He's told me he's not an avid

19 Badger fan, so we will tolerate his appearance.  Both

20 these attorneys have been admitted pro hac vice.  And

21 I think, however, Mr. Rosenfeld will be conducting

22 the argument, but if somebody has to do something,

23 which I doubt, I'm sure the Court will give us some

24 levity on that.

25           THE COURT:  Thank you.  Mr. Remsburg is
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 1 back there too.

 2           MR. REMSBURG:  Good morning, Judge.

 3           THE COURT:  Hello, Ed.

 4           THE COURT:  Very well.  Mr. Hagstrom.

 5           MR. HAGSTROM:  Your Honor, I would like to

 6 sort of make a proposal here on how to proceed.  Our

 7 plan is to talk to the Court about the Iowa Supreme

 8 Court decision and some of the background and so

 9 forth of this particular motion.  Then our plan is go

10 into the particular findings that are the subject of

11 our motion for collateral estoppel, and to do that,

12 if we went straight through, you know, dealing with

13 the preliminary matters, the law and so forth and

14 then go through all the findings, I'm suspecting that

15 is going to take a few hours.

16           What I would propose is that I would begin

17 talking about the law and basically the parameters

18 before we actually hit the findings themselves.

19 Microsoft can respond to that.  Then we can get into

20 the findings and basically proceed by issue; for

21 instance, address the relevant market and address

22 monopoly power, address entry barriers, and things

23 like that.  Microsoft can, in turn, respond.

24           And we have a notebook that contains each

25 of our proposed findings that we are proposing be
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 1 subject to collateral estoppel, and that way Your

 2 Honor can make notes on there.  We provided a copy of

 3 that notebook to Microsoft counsel and, in fact,

 4 we've actually got little notes there that if you

 5 want to accept Judge Jackson's finding or accept our

 6 slightly modified version of it, if that happens to

 7 be the case, or reject it, it gives Your Honor an

 8 opportunity to keep track as we proceed through,

 9 since, you know, this is sort of a voluminous issue.

10           THE COURT:  Okay.  Mr. Rosenfeld, you

11 wanted to say something?

12           MR. ROSENFELD:  Yeah.  In principle I don't

13 object, but I think our presentations may not

14 dovetail.  We think there's a lot to be said about

15 the Iowa Supreme Court decision and a lot to be said

16 about some of the later decisions, including U.S. v.

17 Microsoft.

18           So it might make the most sense for

19 Mr. Hagstrom to proceed through at least the legal

20 portion of his presentation, and then we would

21 provide a presentation that might extend beyond that.

22 Then we can both go to the findings of fact, if that

23 makes sense to Your Honor.

24           THE COURT:  Any objection?

25           MR. HAGSTROM:  That sounds fine.
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 1           THE COURT:  Okay.

 2           MR. HAGSTROM:  We may have to just work it

 3 a little bit as we go.

 4           THE COURT:  That's fine.

 5           MR. HAGSTROM:  I'm sure we can work it out.

 6           As Your Honor is aware, the issues

 7 before -- the issues have been before the District of

 8 Columbia District Court and the D.C. Circuit and this

 9 litigation, U.S. v. Microsoft and the States

10 litigation v. Microsoft spanned quite a period of

11 time.  There was a 70-plus day trial.  There was

12 voluminous evidence submitted.  Each of the parties

13 submitted, you know, well over 1,000 proposed

14 findings each, ultimately resulting in 412 findings

15 of fact issued by Judge Jackson.  He then issued

16 conclusions of law.  Microsoft appealed the issue.

17 It went up to the D.C. Circuit.

18           The D.C. Circuit, of course, as Your Honor

19 is aware, made some modifications to the conclusions

20 of law made by Judge Jackson.  Ultimately, however,

21 it affirmed the monopolization judgment.  There was

22 some other causes of action, such as a tying claim in

23 an attempt to monopolize a browser market claim.  The

24 latter was reversed for insufficient findings.  The

25 tying claim was remanded.
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 1           So one of the issue that Microsoft, of

 2 course, raised is with regard to the fact that there

 3 was some modifications by the D.C. Circuit.  It is,

 4 well, we just should be throwing out a majority of

 5 these 412 findings issued by Judge Jackson, and our

 6 point, of course, is that is not the case.  In fact,

 7 when you look at the D.C. Circuit decision, which

 8 affirmed, Your Honor, the monopolization of -- the

 9 monopolization judgment of the operating systems

10 market, the D.C. Circuit noted that it was operating

11 under a clearly erroneous standard, and, in fact,

12 Microsoft failed to challenge many of the findings.

13 But nevertheless, because Microsoft raised some

14 issues about the alleged bias of Judge Jackson, the

15 D.C. Circuit took, quote, "painstaking care," close

16 quote, to walk through the entire record and

17 determined that there were no findings that should be

18 overturned on a clearly erroneous standard.  And, in

19 fact, on remand Judge Kollar-Kotelly, as we've noted

20 in our brief, noted that each of these findings still

21 is binding.  There was no reversal of any particular

22 finding.

23           So with the situation we have here, we

24 brought this issue before Judge Reis in the fall of

25 2004, and in that motion we presented the conclusions
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 1 of law of the D.C. Circuit.  We presented 352

 2 findings of fact which we believed met the necessary

 3 and essential standard under Iowa law and that there

 4 should be collateral estoppel with regard to those

 5 352 findings.

 6           Judge Reis ultimately agreed with us, and

 7 in her decision dated December 17, 2004, her order --

 8 I think it was about two and a half pages -- went

 9 through and listed the conclusions of law for which

10 collateral estoppel was applicable and then she cited

11 and discussed the 352 findings.  Just for your

12 information, Your Honor, in the proceedings before

13 Judge Reis, Microsoft conceded the application of

14 collateral estoppel in this case.  So really the only

15 issue was the scope of the collateral estoppel; in

16 other words, you know, which findings were going to

17 be subject to collateral estoppel.

18           After that decision, Microsoft then sought

19 leave to take an interlocutory appeal of the issue

20 and the Iowa Supreme Court did accept the

21 interlocutory appeal.

22           And as part of that appeal then, Microsoft

23 conceded the application of collateral estoppel 216

24 findings of fact and those are identified in the

25 decision itself, but they are -- they are identified
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 1 in Footnote 1 of the Supreme Court's Comes decision.

 2           Microsoft also did not appeal the

 3 application of collateral estoppel to the conclusions

 4 of law and the Iowa Supreme Court so noted that; and

 5 so for purposes of this proceeding, the conclusions

 6 of law set forth in Judge Reis' decision are the law

 7 of this case, as are the 16 findings of fact.

 8           So, ultimately, the Iowa Supreme Court then

 9 remanded for further consideration by this court

10 whether or not collateral estoppel should apply to

11 the 336 findings.

12           Now, the Iowa Supreme Court noted in its

13 decision the four criteria that are required for the

14 application of collateral estoppel.  And these four

15 criteria come from the Hunter v. City of Dubuque

16 decision.  And as the Iowa Supreme Court noted, the

17 parties basically had agreed, or there was no contest

18 with regard to the first three issues.  It was really

19 the fourth issue that determined whether the

20 determination made of the issue in the prior action

21 was necessary and essential to the resulting

22 judgment.

23           Now, the Iowa Supreme Court then noted -- I

24 guess it didn't say it in so many words, but it

25 basically was saying, "Well, what does this really
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 1 mean?  What does 'necessary and essential' really

 2 mean?"

 3           And after going through an analysis of

 4 actually some cases that were 150 years old which

 5 weren't collateral estoppel issues but really res

 6 judicata issues, and looking through decisional law

 7 and the Restatement coming forward in time, it

 8 compared the First Restatement of Judgments with the

 9 Second Restatement of Judgments, and that comparison

10 is very important for our analysis here.

11           It noted that under the First Restatement

12 there was essentially a test that would have required

13 that only ultimate facts from the prior proceeding

14 would be subject to collateral estoppel in the

15 subsequent proceeding.  And, in fact, the Court

16 noted, then, that obviously since the First

17 Restatement, the Second Restatement, specifically

18 Section 27 has been modified and the Court noted that

19 the proper inquiry then is whether the issue was

20 actually recognized by the parties as important and

21 by the trier as necessary.

22           Now, this particular chart just graphically

23 depicts 412 findings of fact.  And so what we did, we

24 still believed that collateral estoppel should apply

25 to the vast majority of these findings.  We went back
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 1 through the 352 findings and further assessed whether

 2 or not basically we could just cut those out of the

 3 352 and we cut the total back to 220.  Now, of

 4 course, within these 220 findings are 16 findings --

 5 are the 16 findings that Microsoft has conceded.

 6           Now, the one thing I would note, Your

 7 Honor, and perhaps we will hear from Mr. Rosenfeld on

 8 this issue, when we put together our Appendix C

 9 listing -- identifying the proposed findings, the

10 220, we also then put in citations to the government

11 record, so showing, you know, which proposed findings

12 of each party went to the particular finding of fact

13 issued by Judge Jackson.  We did that to show that

14 these were, in fact, actually litigated, hotly

15 contested and matters of importance to the parties.

16           So since they were matters of importance to

17 the parties, that's our way of showing that, in fact,

18 the first part of the important and necessary

19 analysis has been met.  And when Mr. Jacobs goes

20 through the findings, if we hear from

21 Mr. Rosenfeld -- as I think I read from their brief

22 that they agree -- yes, they were hotly contested,

23 these were important to the parties, then I think the

24 focus is really on whether or not these particular

25 findings, 220, are, in fact, necessary to the prior
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 1 judgment.

 2           I might also mention, too, with regard to

 3 the 220, we had attempted to simplify the process

 4 with Microsoft to try and see if there was some way

 5 to come to some agreement, but I guess that

 6 ultimately did not work out.

 7           Now, there was discussions in the briefs

 8 about whether or not Microsoft had conceded 266

 9 findings in prior litigation; and it's our view that,

10 yes, in fact, they did.

11           For instance, in the Minnesota litigation

12 included in the materials, Your Honor, a discussion

13 that took place at the hearing on oral argument

14 before Judge Peterson, and the Court asked

15 Mr. Tulchin:  "The fact that you have focused on the

16 111 that you say are not necessary and essential, I'm

17 not asking you to concede that their collateral

18 estoppel is appropriate for the other 266, whatever

19 it is, but should I assume that you do not challenge

20 that those 266 meet the necessary and essential

21 standard."

22           Skipping a couple of lines, Mr. Tulchin

23 says:  "Your Honor, the answer to that, and I don't

24 mean to hedge a little bit, but the answer here

25 really is this.  I think we're correct in saying
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 1 there ought not to be collateral estoppel at all."

 2           The Court responds:  "I understand that."

 3           Mr. Tulchin says:  "But if the Court

 4 disagrees with that, the findings other than those

 5 that we listed, the 111 or whatever -- I think it's

 6 111 -- yes, that on the assumption that the Court

 7 believes that collateral estoppel should be applied,

 8 we have not challenged those findings -- other than

 9 the ones we mentioned, 111 -- as long as we preserve

10 the right for later discussion about unfairness and

11 injustice in putting all this into context with the

12 jury so that we don't get the kind of distortion that

13 I think might happen.

14           Now, for purposes here, of course,

15 Mr. Tulchin was basically reserving his right, so to

16 speak, before Judge Peterson, "Well, we don't think

17 collateral estoppel should apply."  But, of course,

18 here in this litigation Microsoft has conceded that

19 the collateral estoppel should apply.  And the 111

20 mentioned in our motion in Minnesota we had sought

21 377, so 377 minus 111 equals the 266.

22           Then in addition, we included in the

23 materials Microsoft's briefing from the California

24 litigation.  At page 1 of that exhibit, which is

25 Microsoft's Memorandum Contesting 117 out of 383
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 1 Findings of Fact from which Plaintiffs Seek Offensive

 2 Nonmutual Collateral Estoppel.  So again, 383 minus

 3 117 equals 266.

 4           So on page 1 of that brief, I quote,

 5 "Microsoft has agreed subject to all of its ongoing

 6 objections that 266 findings were necessary to the

 7 legal conclusions specified by this court."

 8           The legal conclusions that have been

 9 specified by Judge Alvarado in the California

10 litigation were among those that -- among the legal

11 conclusions that Judge Reis adopted as collateral

12 estoppel for which collateral estoppel was

13 applicable.

14           In Footnote 1 on that same page Microsoft

15 wrote -- and interestingly it recites the Restatement

16 Second of Judgments, it's basically relying upon the

17 Restatement Second of Judgments' definition of

18 necessary, which is the same definition that the Iowa

19 Supreme Court used in its decision issued this

20 January.  So Microsoft was applying the same standard

21 in California for purposes of its concessions of the

22 266 that the Iowa Supreme Court has said applies

23 here.

24           And if Your Honor would like, I've got

25 extra copies of both the Minnesota pages and the
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 1 California brief if that would be helpful.

 2           THE COURT:  You can give it to me at the

 3 end if you want.

 4           MR. HAGSTROM:  At the end?

 5           THE COURT:  If you want to give it to me

 6 now, that's fine.

 7           Thank you.

 8           MR. HAGSTROM:  You're welcome.  Now, on

 9 this particular chart that is up on the screen, we

10 show in yellow, which are the 266 findings that have

11 been conceded -- excuse me, of the ones that we're

12 actually seeking, so there isn't 266 actually shown

13 because, for instance, 1 through 17 were conceded by

14 Microsoft in both California and Minnesota.  But

15 since for the most part those are definitional, we

16 simply left those -- left those out of our motion.

17           Your Honor, in order to understand which

18 findings were necessary to the trier of fact in the

19 prior proceeding, it's important to understand the

20 analytical framework of the prior proceeding.  And

21 the Iowa Supreme Court has adopted the approach that

22 you do take an analytical framework.  If you look at

23 cases like the DJI and Isaacson decisions, you will

24 note that the Court talks about looking at what were

25 the elements in the prior proceeding, what were the
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 1 elements of those causes of action.  So, obviously,

 2 by looking at the prior adjudication analytically,

 3 you have to look at, you know, what causes of action

 4 were successful, what were the elements for those

 5 causes of action, and then what was the proof

 6 necessary to those elements, and that's the

 7 analytical framework undertaken by Judge Jackson.

 8 It's the analytical framework undertaken by the D.C.

 9 Circuit.  It's the analytical framework that we have

10 set forth in our briefing, and it's also the

11 analytical framework under which Mr. Jacobs will take

12 us through the findings of fact a little bit later.

13           The offense of the monopolization claim has

14 two elements and they are broad elements and we will

15 get into the fact that there are actually some

16 subelements to these two broad elements.  But the two

17 broad elements are first the possession of monopoly

18 power in the relevant market; and, second, the

19 willful acquisition or maintenance of that power as a

20 consequence -- as distinguished from growth or

21 development as a consequence of a superior product

22 business acumen or historic accident.

23           Now, Your Honor, I mentioned that Judge

24 Jackson went through and analyzed the elements,

25 subparts and ultimately analyzed the conduct that was
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 1 necessary to each of the elements in proving a

 2 monopolization claim.  And I provided to Microsoft

 3 counsel just basically the table of contents of

 4 Judge Jackson's findings of fact.  I would like to

 5 hand that to Your Honor, if I may.

 6           THE COURT:  Thank you.

 7           MR. HAGSTROM:  You're welcome.

 8           So what this table of contents actually

 9 does is it lays out the elements, it looks at the

10 facts that were necessary to each of these elements;

11 and as I mentioned, Mr. Jacobs will be going through

12 this in greater detail in a short time.

13           Now, we saw that the -- one of the keys is

14 the relevant market, and the relevant market is the

15 market of products that are reasonably

16 interchangeable by consumers for the same purposes

17 because as the D.C. Circuit noted, the ability of

18 consumers to turn to other suppliers that restrains a

19 firm from raising prices above the competitive level.

20 So monopoly power in a relevant market is often

21 defined as a power to control prices or exclude

22 competition, and such power may be inferred from a

23 firm's possession of a dominant share of a relevant

24 market and if there are entry barriers present.

25           So monopolists must acquire or maintain or
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 1 attempt to acquire or maintain the monopoly by

 2 engaging in exclusionary conduct.  And in order to be

 3 exclusionary, the conduct must have an

 4 anticompetitive effect, harming the competitive

 5 process and thereby harming consumers.

 6           Now, there are three steps to determine

 7 whether or not that is exclusionary, and these three

 8 steps, as you'll note, we have a citation to the

 9 D.C. Circuit opinion.  This is precisely the analysis

10 that the D.C. Circuit went through.  So the first

11 step is the monopolist's acts must have

12 anticompetitive effect; that is, the conduct must

13 harm the competitive process and thereby harm

14 consumers.  The plaintiff must demonstrate that the

15 monopolist's conduct had the requisite effect on the

16 competitive process.

17           And the second step is that once the

18 plaintiff has met the first step, then the defendant

19 responds and may offer a procompetitive justification

20 for the conduct.

21           And then the third step if the

22 procompetitive justification is unrebutted, then the

23 plaintiff must demonstrate that the anticompetitive

24 effect or harm demonstrated from the first step

25 outweighs the procompetitive benefit from the second
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 1 step.  So the focus of this inquiry is on the effect

 2 of the conduct and evidence of intent may help to

 3 understand the likely effect.

 4           So despite what Microsoft says in its brief

 5 that details don't matter, in fact, this three-step

 6 analysis necessarily requires findings on who, what,

 7 where, when and why.  In fact, the D.C. Circuit noted

 8 with regard to the attempt to monopolize claim, that

 9 proof of these elements requires evidentiary and

10 theoretical vigor.  And, in fact, the D.C. Circuit,

11 as I mentioned earlier, reversed the district court's

12 finding on attempted monopolization of the browser

13 market, and because the district court failed to make

14 detailed findings defining a Web browser market and

15 possible substitutes.  In fact, the district court

16 had issued -- also issued a single finding about

17 entry barriers.  And the D.C. Circuit similarly

18 criticized the lack of detailed findings which were

19 necessary to the ultimate conclusion that entry

20 barriers existed to protect a Web browser market.

21 That was at page 83.

22           And the Court said -- went on to further

23 state, quote, "Absent more extensive and definitive

24 factual findings, the district court's legal

25 conclusions about entry barriers amount to nothing
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 1 more than speculation," close quote.  That was at

 2 page 84 -- excuse me, that was at page 83.

 3           Then at page 84, the D.C. Circuit made a

 4 similar remark about the finding concerning Network

 5 effects.  And the Court wrote, "Simply invoking the

 6 phrase 'network effects' without pointing to more

 7 evidence does not suffice to carry plaintiffs' burden

 8 in this respect."

 9           So these quotes establish that the evidence

10 was important and necessary to the judgment.  Thus,

11 certainly more than 16 findings of fact were

12 necessary to that prior judgment.  In our view at

13 least 220 findings were necessary to the prior

14 judgment.

15           Microsoft seems to dismiss the idea that

16 the prior judgment absolutely depended upon more than

17 16 findings as a straw-man argument.  They say in

18 their brief at page 28:  "Microsoft has never argued

19 that the monopoly maintenance judgment affirmed by

20 the D.C. Circuit could have withstood appellate

21 review only on the basis of 16 findings," close

22 quote.  So, in other words, Microsoft is admitting

23 that, number one, there are more than 16 findings

24 that were necessary, and, of course, we have the

25 prior admissions in California and Minnesota, the 266
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 1 were necessary and essential, but also is really

 2 saying that its standard of necessary as applied to

 3 the 16 is not the same as what is -- what has been

 4 stated by the Iowa Supreme Court.

 5           I think a fair reading of Microsoft's

 6 position is that it equates, quote, key issues as

 7 that term was used by the Iowa Supreme Court, with

 8 ultimate facts and that's a conclusion or position

 9 that was expressly rejected by the Iowa Supreme

10 Court, and the ultimate fact versus the evidentiary

11 fact issue was part of the First Restatement of

12 Judgments analysis that was specifically rejected by

13 the Court.

14           And the Court went on to state, quote,

15 "Rather than pigeonholing facts as evidentiary or

16 ultimate, the Court must determine whether the issue

17 was actually recognized by the parties as important

18 and by the adjudicator as necessary to the first

19 judgment."  That's at page 121.  And that, by the

20 way, Your Honor, is after discussing Restatement of

21 Second Judgment Section 27, one of the comments.  I

22 think it was J.

23           So what we have here, Microsoft's

24 definition of "necessary" really is driven by

25 litigation tactics rather than a true application of
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 1 the D.C. Circuit's decision.

 2           Now, Microsoft has also raised issues about

 3 potential juror confusion or prejudice to Microsoft,

 4 and Microsoft raised a whole host of arguments in its

 5 briefing and argument to the Iowa Supreme Court.  But

 6 what the Iowa Supreme Court did is it talked about

 7 the importance between distinguishing between those

 8 facts that were necessary to the prior judgment and

 9 those facts which might be considered innocuous or

10 subsidiary.  And the Supreme Court stated that a

11 lengthy list of subsidiary findings could result in

12 prejudice and a long list of isolated findings could

13 confuse or mislead the jury.  So what the Iowa

14 Supreme Court was saying, that if you have findings

15 that are included within collateral estoppel that

16 were not necessary, then prejudice or confusion could

17 be the result.

18           And with regard to innocuous finding, what

19 the Court was concerned about was some innocuous

20 finding in the first proceeding could be used as a

21 critical finding, critical fact in the second

22 proceeding.  You know, just as an example, if there's

23 a finding about Bill Gates meeting with Andy Grove of

24 Intel and there happened to be included in the

25 finding that Bill Gates was driving a red Volkswagen
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 1 Beetle at the time and there happened to be an

 2 accident, a hit-and-run accident, just outside

 3 Intel's offices, assuming they met at Intel, and

 4 somebody wanted to use that to say, "Oh, it must have

 5 been Bill Gates that was the hit-and-run driver," I

 6 mean, obviously, that's an innocuous fact and it

 7 would be something that was attempting to be used as

 8 a critical fact in the second proceeding.

 9           There are no such innocuous facts that are

10 attempted or would be attempted to be used here as a

11 critical fact in this proceeding.  We've been very

12 careful to go through these 220 findings, and we've

13 excluded other findings that arguably contain some

14 subsidiary fact or innocuous fact just to get these

15 cut down to those necessary findings.

16           THE COURT:  Did the Iowa Supreme Court set

17 forth a standard how lower courts are to determine

18 whether it's prejudicial or not?

19           MR. HAGSTROM:  Your Honor, I think the

20 answer is pretty clear from reading that if a fact is

21 necessary, then it's not innocuous and it cannot be

22 prejudicial as a matter of definition because if it

23 is necessary -- I mean, the whole policy behind

24 collateral estoppel is that you don't get to

25 relitigate twice.  I should say you don't get to

Pristine Unsigned Page  24



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 litigation twice.  You don't get to relitigate a

 2 finding in the second proceeding.

 3           So the concern, as I read the opinion, is

 4 that you have to be careful in not excluding -- or,

 5 excuse me, in not including a whole host of innocuous

 6 or subsidiary facts that could result in confusion.

 7 But that's not to mean then that allegations of

 8 confusion or prejudice becomes the trump card to

 9 avoid collateral estoppel because that would simply

10 trump the policy reasons behind collateral estoppel.

11           So we've gone through in our briefing,

12 demonstrated that each finding was seriously

13 contested.  We believe that there is no potential for

14 juror confusion here; but, nevertheless, Microsoft

15 asserts that jury confusion will result because of

16 several -- it cites several reasons.

17           The government action involved conduct

18 between 1995 and 1998.  The government action focused

19 on competition with Netscape and Sun Microsystems.

20 The government action was limited to unlawful

21 maintenance of an operating system monopoly.  The

22 government action involved a lower causation

23 standard.  The findings are written in the present

24 tense.  We don't agree with Microsoft's

25 characterizations, but these are the arguments of
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 1 Microsoft.

 2           And as I mentioned, all of these same

 3 arguments were made to the Iowa Supreme Court.  And

 4 it seems very logical to us that if the Iowa Supreme

 5 Court believed that those were valid bases for

 6 prejudice or juror confusion, it simply would have

 7 said so and would not have been sending this case

 8 back here for further consideration of additional

 9 findings.

10           Instead, rather than adopting these

11 particular arguments of Microsoft, as I've just

12 mentioned, what it did is it focused on the necessary

13 fact versus innocuous fact, a lengthy list of

14 innocuous facts.  In some of the -- for instance, the

15 1995 to 1998, those kinds of things, it's almost as

16 if Microsoft is arguing that there has to be identity

17 claims between the prior action and the current

18 action.  In other words, they have to be a perfect

19 overlay of each other.  But that's res judicata.

20 That's claims preclusion.  That's not issue

21 preclusion.  In fact, collateral estoppel always

22 involves a subset, and we believe that any of these

23 issues, where there needs clarification, they can be

24 resolved through the use of a cautionary jury

25 instruction.
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 1           One thing that we've noted, Your Honor, is

 2 that Microsoft really wants to sanitize the prior

 3 judgment.  For instance, Microsoft entered into an

 4 illegal agreement with Apple Computer in which

 5 Microsoft agreed to release new versions of Office

 6 for the Macintosh platform in return for Apple's

 7 agreement to preinstall IE -- that's Internet

 8 Explorer -- and make it the default browser on the

 9 Macintosh operating system.  Microsoft asserts that

10 only three findings of fact were necessary to this

11 conclusion, and these three findings just simply

12 describe the agreement.  And its -- Microsoft's

13 description basically is Apple and Microsoft entered

14 into an illegal agreement.

15           You know, if you take the word "illegal"

16 out of that sentence, it's just so sanitized that it

17 doesn't describe what happened and why, in fact, the

18 agreement was illegal and why there wasn't an

19 anticompetitive fact as a result of that agreement.

20 So Microsoft -- as is clear from actually the

21 D.C. Circuit opinion as well as Judge Jackson's

22 findings and conclusions of law, Microsoft recognized

23 that canceling Mac Office would be a death notice for

24 Apple.  In other words, Office -- Mac Office was a

25 major application for Apple Computer.  So Apple
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 1 Computer relied upon the fact that they had Mac

 2 Office available to sell with their products, with

 3 their Macintosh products.  So Microsoft recognized

 4 that it had this great, great leverage over Apple.

 5 And Microsoft wanted Apple to make Internet Explorer

 6 as opposed to Netscape Navigator, the default browser

 7 on the Apple Computers.

 8           So the D.C. Circuit noted that Gates asked

 9 whether Microsoft could conceal from Apple in the

10 coming month the fact that Microsoft was almost

11 finished developing Mac Office 97.  That's citing

12 Fact 354.

13           And then it goes on:  "I think Apple should

14 be using IE everywhere and if they don't do it, we

15 can use Office as a club."  This is Bill Gates

16 talking.  So the idea was we want to conceal from

17 Apple that we've got the new version of Mac Office

18 pretty much done, pretty much ready to go, but we

19 want to let Apple know that we want Apple's

20 cooperation to make Internet Explorer as opposed to

21 Netscape Navigator, the default browser.

22           So the conversations and findings and the

23 discussion in Judge Jackson's decision and the D.C.

24 Circuit put all of this in context and make it clear

25 the anticompetitive purpose, the anticompetitive
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 1 effect, and the details really do matter rather than

 2 a simple sanitized statement as proposed by Microsoft

 3 that Microsoft and Apple entered into an illegal

 4 agreement.

 5           Now, the reason that Microsoft wants these

 6 findings and the conclusions so sanitized is very

 7 obvious and was very interested -- it was very

 8 interesting that after the Minnesota trial, the

 9 Minnesota antitrust section in conjunction with the

10 ABA antitrust section put on a seminar on the case.

11 And, in fact, it was broadcast -- or, I should say,

12 anybody in the country could pay a fee, call in to a

13 telephone number and then listen to the presentation

14 by Judge Peterson and the discussions with the

15 jurors.  And Tom Sheran, who was the moderator,

16 asked:  "How did the collateral estoppel finding from

17 the earlier federal case influence your view of this

18 case?"  And this was asked to Juror Hagberg Miller.

19 And the response was:  "Well, we were directed that

20 it was not really relevant to this case."

21           Tom Sheran then asks another juror, Jill

22 Uecher, U-e-c-h-e-r:  "Do you have anything that you

23 have to add to that?"  The question, again, is:  "How

24 did the collateral estoppel finding from the earlier

25 federal case influence your view of this case?"
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 1 Juror Uecher:  "I just tried to put it out of my mind

 2 and not let it influence me."

 3           So Microsoft is very successful in

 4 sanitizing these prior findings, and that's what we

 5 have to be very careful of here.  Microsoft hotly

 6 litigated all of these findings.  It hotly litigated

 7 the legal issue, yet it was successful through this

 8 process to so limit the effects of the prior judgment

 9 that the jurors literally understood that, well,

10 okay, we've heard about this, but we're going to put

11 this out of our mind.

12           Now Judge Peterson, who was actually at

13 this presentation and also acted as sort of a

14 comoderator as well -- he, of course, had instructed

15 the jury on the 16 findings of fact and put in all of

16 these limitations that Microsoft requested.  The net

17 result was we have jurors actually being confused on

18 what collateral estoppel was all about.

19           So Microsoft is arguing here that, well, we

20 can't put in all these findings because the jurors

21 are going to be confused; but in fact, by so limiting

22 the findings as they were successful in doing in

23 Minnesota, the jurors simply didn't understand.  They

24 were confused.  So instead of prejudice to Microsoft,

25 there's a prejudice to the process and prejudice to
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 1 the plaintiffs with this type of approach.

 2           Now, another reason why it's very important

 3 that we have the detailed necessary findings in this

 4 litigation is because Microsoft will, indeed, seek to

 5 collaterally attack the liability determinations in

 6 the government action.  So what we did is we went

 7 through and just pulled an example.  There are

 8 actually multiple examples of this in the Kevin

 9 Murphy expert report submitted in Minnesota.  There

10 are dozens of other examples.  There are examples in

11 Mr. Tulchin's opening statement and so forth.

12           But here we have a situation where

13 Microsoft's expert on Netscape and Java, one of the

14 critical issues in the government case, and this

15 whole paragraph here is a quote right from

16 Mr. Murphy's report.  He says:  "The acts found

17 anticompetitive by the court of appeals in

18 U.S. v. Microsoft did not have a substantive impact

19 on competitive outcomes in the market for Intel-

20 compatible operating systems during the class period.

21 Here is a blatant statement that is absolutely in

22 opposite context to the D.C. Circuit decision.  So

23 Microsoft wants to come in and argue through its

24 experts, I'm sure through its lay witnesses as well,

25 that want to put in facts that contradict the very
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 1 detailed necessary findings which should be subject

 2 to collateral estoppel here.

 3           Now, Mr. Murphy went on:  "Other acts

 4 alleged to be illegal by plaintiffs' experts such as

 5 Microsoft's integration of Web browsing functions in

 6 Windows were procompetitive rather than

 7 anticompetitive."

 8           So the Murphy report completely contradicts

 9 the conclusions of law that were already subject to

10 collateral estoppel.  Here's conclusions quoting the

11 D.C. Circuit decision:  "Microsoft illegally bound

12 its Internet Explorer Web browser to Windows with

13 technological shackles.  Microsoft welded IE to

14 Windows by excluding IE from the "Add/Remove"

15 programs utility in Windows 98 and by commingling

16 code related to browsing and other codes in the same

17 files so that any attempt to delete files containing

18 IE would at the same time cripple the operating

19 system.  So that's at pages 664 to 665 of the D.C.

20 Circuit decision.

21           So this conduct deterred original equipment

22 manufacturers, OEMs, such as Dell and Gateway, from

23 installing a second browser such as Navigator; and,

24 thus, through something other than competition on the

25 merits, had the effect of significantly reducing
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 1 usage of rivals' products and hence protecting

 2 Microsoft's own operating system monopoly.  So

 3 clearly we have a situation where Kevin Murphy said:

 4 "Oh, there's no anticompetitive effect here."  The

 5 D.C. Circuit clearly said just the opposite.  Kevin

 6 Murphy says:  "Oh, binding IE with Windows, nothing

 7 wrong with that."  The D.C. Circuit specifically said

 8 just the opposite.

 9           Microsoft claims that it's self-evident

10 that the vast majority of Judge Jackson's findings

11 from 1999 were not necessary and essential to the

12 liability determinations upheld by the D.C. Circuit.

13 It's almost as if you take the four causes of action

14 that were addressed by the D.C. Circuit and -- you

15 know.  Okay.  We're just going to say this group of

16 findings goes to monopolization, this group of

17 findings goes to attempted monopolization of browser

18 market, this group of findings goes to the Section 1

19 tying claim or the exclusive dealing claim, you know,

20 et cetera.

21           That's just not how it works.  I mean, as

22 Your Honor is intimately familiar, you can take, you

23 know, a personal-injury type claim where there might

24 be claims of strict liability, negligence, breach of

25 contract, breach of implied warranty, breach of

Pristine Unsigned Page  33



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 expressed warranty.  There are a core set of facts

 2 that are necessary to all of those causes of action.

 3 But the plaintiff may fail in a particular finding,

 4 may fail in its burden on a particular element, say,

 5 of the strict liability claim or of the breach of

 6 expressed warranty claim, but it doesn't change the

 7 fact that there are core findings that are necessary

 8 to all of those causes of action.  So just because

 9 one cause of action may fail doesn't mean, okay, now

10 we've got to knock out 25 percent of the findings.

11 That's just not the case.  And, in fact, Microsoft's

12 own words to the federal district court directly

13 contradict this position.  It said, quote, "The

14 Section 2 claims are premised largely on the same

15 conduct said to violate Section 1."

16           So Microsoft, despite what it says in its

17 brief here, said in its brief in the federal case

18 that, "Yes, indeed, there are core facts that are

19 necessary to all of these different causes of

20 action."  And the D.C. Circuit similarly recognized

21 that the same conduct established multiple

22 violations.  For instance, at page 96 it wrote,

23 quote, "The two practices that plaintiffs have most

24 ardently claimed as tying violations are, indeed, a

25 basis for liability under plaintiffs' Section 2
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 1 monopoly maintenance claim."

 2           It went on:  "The fact that Microsoft's

 3 arrangements with various IAPs and other firms did

 4 not foreclose enough of the relevant market to

 5 constitute a Section 1 violation in no way detracts

 6 from the Court's assignment of liability for the same

 7 arrangements under Section 2.

 8           So the D.C. Circuit clearly recognized that

 9 there are core findings that are necessary to all of

10 these causes of action, and just because they were

11 necessary to an excluded cause of action does not

12 mean that something -- some particular findings are

13 not also necessary to the monopolization judgment.

14           And Judge Kollar-Kotelly, who handled the

15 case on remand, expressly recognized that the

16 findings of fact were binding on the parties stating

17 that those findings are still out there and still

18 binding.  In Microsoft's brief it attempts to

19 leverage inapplicable language from the

20 Kollar-Kotelly decision in its argument against

21 collateral estoppel; but when you look at the

22 language in the context of what Kollar-Kotelly was

23 talking about, she was talking about the remedies

24 phases.  For instance, the quote we have here:

25 "Certain findings standing alone and unconnected to
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 1 specific liability findings, cannot be used to

 2 justify specific remedial provisions."  That's at

 3 224 F.Supp. 2d at 138.

 4           So what Judge Kollar-Kotelly is saying in

 5 response to some of the arguments by the states was

 6 that the states wanted to take some particular

 7 findings and form a remedy around a particular

 8 finding.  But what she was saying, "No, for purposes

 9 of remedies, we're going to look at the

10 monopolization judgment itself and form a remedy to

11 deal with that judgment, not with specific findings."

12           Microsoft also asserts that Judge Jackson's

13 findings contain subsidiary facts, and so as I

14 explained earlier, what we have done is we've gone

15 through and in some cases redacted sentences out of

16 particular findings that could arguably be subsidiary

17 facts.  But what Microsoft attempts really is a

18 "heads-I-win, tails-you-lose" argument, because, on

19 the one hand, Microsoft said, "Well, there are

20 subsidiary facts so you can't have collateral

21 estoppel on these findings."

22           And then we say, "Okay.  Well, fine, we

23 will eliminate the subsidiary facts."

24           And Microsoft says, "Oh, no, no.  Now you

25 can't do it because you're changing the findings."
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 1 "Heads-I-win, tails-you-lose."  So from our

 2 standpoint, we're perfectly happy to take the

 3 entirety of the findings that we have included in our

 4 motion.

 5           Microsoft also made the argument that we

 6 changed the tense of findings and it's the same kind

 7 of thing.  Well, these findings were issued back in

 8 1999 so they were written in a present tense, so we

 9 changed the present tense to a past tense.  Totally

10 innocuous as, for instance, Finding 177.  Microsoft

11 could have easily "supplied" instead of "supply" a

12 version of Windows that "did not" rather than "does

13 not" provide the ability to browse the Web and to

14 which users could "add" which we changed to "have

15 added" the browser of their choice.

16           Now we have a notebook here for Your Honor

17 and it is actually one of Microsoft's exhibits

18 showing basically the redline of each of the 220

19 findings that we have.  We went through Microsoft's

20 exhibit and as far as we could tell, it was

21 absolutely correct, so I can give that to Your Honor

22 as well.

23           THE COURT:  Very well.

24           Thank you.

25           MR. HAGSTROM:  You're welcome.
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 1           As I mentioned, we're happy to keep the

 2 findings as they were, but in fairness to Microsoft's

 3 argument, we changed the verb tense.  We don't

 4 believe it changes the intent or the meaning of the

 5 findings.

 6           Microsoft was also very critical of us for

 7 making dozens of changes.  Well, in fact, the great

 8 majority of changes were to really help the reader

 9 because if Your Honor has spent some time taking a

10 look at the proposed findings of fact, you'll see

11 that there's probably a dozen acronyms.  And I will

12 tell you, even I, who have been working on this case

13 for several years, have to stop and think every once

14 in a while what a particular acronym means.  So what

15 we did where there was an acronym, we tried to put in

16 the full term.

17           THE COURT:  So is that in this same

18 notebook?

19           MR. HAGSTROM:  Yes.  So instead of "ICW"

20 that was in the original finding, we put in "Internet

21 Connection Wizard."  It's really to assist the

22 reader.

23           Now let's take a look then at what

24 Microsoft has done on the other hand.  Now, this is

25 an example of Microsoft's Finding 394.  The red is
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 1 what Microsoft struck and the black is what they left

 2 behind of the findings.  So we have the first

 3 sentence:  "In a further effort intended to increase

 4 the incompatibility between Java Applications written

 5 for its Windows JVM and other Windows JVMs and to

 6 increase the difficulty of porting Java Applications

 7 from the Windows environment to other platforms," so,

 8 in other words, this whole long, first clause sets

 9 forth the anticompetitive purpose, the

10 anticompetitive context here.  Instead what is left

11 is Microsoft designed its Java developer tools to

12 encourage developers to write their Java Applications

13 using certain keywords and compiler directives that

14 could only be executed properly by Microsoft's

15 version of the Java runtime environment for Windows.

16 So, in other words, what is left there is, you know,

17 a very pleasant positive statement instead of looking

18 at the -- you know, what is in the prior clause.

19           Then it goes on.  Microsoft left in:

20 Microsoft encouraged developers to use these

21 extensions by shipping its developer tools with the

22 extensions enabled by default and by failing to warn

23 developers that their use would result in

24 applications that might not run properly with any

25 runtime environment other than Microsoft's and that

Pristine Unsigned Page  39



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 would be difficult and perhaps impossible to port to

 2 JVMs running on other platforms."

 3           And then what is stricken here -- what is

 4 stricken here is:  "This action comported with the

 5 suggestion that Microsoft's Thomas Reardon made to

 6 his colleagues in November 1996:  We should just

 7 quietly grow J++ -- which was Microsoft's developer

 8 tools -- share -- in other words, market share -- and

 9 assume that people will take more advantage of our

10 classes without ever realizing they are building

11 WIN-32-only Java Apps."

12           The Court went on:  "Microsoft refused to

13 alter its developer tools until November 1998 when a

14 court ordered it to disable its keywords and compile

15 of directives by default and to warn developers that

16 using Microsoft's Java extensions would likely cause

17 incompatibilities with non-Microsoft runtime

18 environments.  Now, let me put this in context, Your

19 Honor.

20           Java was a language that was being

21 distributed with the Netscape Navigator and Java was

22 basically what was hoped to be a cross-platform tool

23 so that if successful it would substantially

24 undermine the applications barrier to entry that

25 protected the operating systems monopoly.  So what
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 1 Microsoft did is they realized Sun Microsoft -- or,

 2 excuse me, Sun Microsystems had its Java -- its JVM,

 3 its Java Virtual Machine.  It's not a machine.  Its

 4 really a code.  And so what it did, it basically

 5 pretended to engage the JVM concept, but what it did

 6 is it developed its own versions of JVM that as

 7 stated here is WIN-32-only Java Apps.

 8           In other words, it would not be

 9 cross-platform.  It would only be working with the

10 Microsoft Windows operating systems.  And the D.C.

11 Circuit said, you know, "If Microsoft wants to

12 develop its own JVM, fine," but what was illegal, as

13 is stated here by Mr. Thomas Reardon, is the

14 deception.  They were deceiving software developers

15 that Microsoft JVM would work just like Sun's.  Well,

16 it didn't, and that's what was anticompetitive about

17 all of this.  And so you see what is going on with

18 the sanitization by Microsoft.  They want to

19 eliminate what was really harmful here.  I mean, this

20 is replete throughout the findings, and that is why

21 these findings, the 220, are absolutely necessary

22 here for proper application of collateral estoppel.

23           So at this point this is where we're going

24 to shift over to Mr. Jacobs' presentation, but I

25 think pursuant to our discussions earlier we will
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 1 have Mr. Rosenfeld proceed, if that's all right, Your

 2 Honor.

 3           THE COURT:  It is.  But prior to that,

 4 since we've been going since nine, I think I will

 5 give my court reporter a break for ten minutes.

 6           We will be in recess for ten minutes.

 7           (A short recess was taken.)

 8           THE COURT:  Mr. Rosenfeld, are you ready?

 9 Go ahead.

10           MR. ROSENFELD:  Yes, Your Honor.  Thank

11 you.  First of all, I want to say this is the first

12 time I've been in your courtroom in the courts of

13 Iowa.  I'm very happy to be here.  At every turn in

14 Minnesota and elsewhere, Ms. Conlin his bestowed the

15 hospitality of Iowa.  Although I don't agree with her

16 representations on everything, that one I do take on

17 faith, and we're very happy to be here in Iowa.

18           What I would like to do, and I think

19 Mr. Hagstrom's suggestion was a very good one, that

20 we divide this up, and I would like to walk through

21 what we consider to be the -- if you will, the legal

22 history that is pertinent to this dispute.  But I

23 think the landscape has changed a great deal in

24 consideration of the issue.  I think it's very

25 important we understand what the issue is here.  The
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 1 issue is what is Microsoft going to be precluded from

 2 litigating; and more specifically, what is the jury

 3 going to be told about that preclusion.  What and how

 4 are they going to be told.

 5           Now, in the prior collateral estoppel

 6 arguments, that issue, that lateral issue about how

 7 this information, whatever we decide it is that is

 8 going to be conveyed to the jury, was pushed aside.

 9 Plaintiffs said, "Your Honor, don't worry about that.

10 That's for later."  Prejudice, confusion, that's for

11 later.  As you'll see the Iowa Supreme Court, just

12 like the Court in Gordon, said, "Not so.  Not so at

13 all."  The issue of prejudice and confusion and

14 distortion is inextricably linked to how we go about

15 this issue of determining what's precluded and what

16 isn't precluded.  Moreover, we're all talking here

17 today as if it is a well-established practice that

18 you take findings of fact like these findings of

19 fact -- which I submit are very unusual findings of

20 fact -- that you take them and you provide them to

21 the jury.

22           Well, it's not well-established at all.  In

23 fact, in a case like this, it is unprecedented.  The

24 courts that have looked at it have repeatedly said

25 it's unprecedented.  We've asked our colleagues on

Pristine Unsigned Page  43



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 the plaintiffs' side, "Give us an example."  For 220

 2 paragraphs -- we're not talking sentences, we're

 3 talking paragraphs or multiple paragraphs that have

 4 been read or provided to a jury.  The simple answer

 5 is, Your Honor, there is not any example.  The courts

 6 that have commented on this, the Emich court -- the

 7 Supreme Court said the burden on the trial judge, on

 8 you, is to give the jury a fair summary of what

 9 happened.  Why and what happened is relevant to the

10 case before it.  The Sablosky case that the

11 plaintiffs cite said even on some occasions you might

12 allow the plaintiff's lawyers to read from the

13 record.  Not that that's the standard course.  That

14 is the unusual course.  So we don't live in a world

15 where taking some subset of these findings, findings

16 that were not written to be jury instructions,

17 findings that are in narrative form, no citations to

18 the record, sometimes argumentative -- and I think

19 this is critical and we will get to it -- were

20 written before the trial judge decided what was

21 lawful and unlawful; and more importantly, before the

22 court of appeals decided what was lawful and what was

23 unlawful.

24           So that in one finding Judge Jackson might

25 be discussing issues, some of which were found to be
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 1 lawful, like the incompatible Java Virtual Machine,

 2 for example, that was lawful, and in the same

 3 paragraph perhaps discussing the use of deception or

 4 alleged deception in terms of developer tools.  Now,

 5 those are two different things and yet these findings

 6 blend them together.  That's the challenge in using

 7 findings designed for one purpose and forcing them

 8 into the box the plaintiffs are trying to force them

 9 into here.

10           That's the challenge that the Gordon court

11 and Judge Peterson responded to by saying and

12 focusing on the issue of confusion and prejudice and

13 distortion.  And he said, as I will go into more

14 detail later, "You have to identity a core set of

15 findings and conclusions," and he blended them

16 together to explain to the jurors what happened here.

17 So instead of having findings that talk in language

18 that even though he must have been reading these

19 things for seven years, still have trouble parsing

20 through.

21           He said, "Microsoft was found to have

22 committed the following unlawful acts."  One of them

23 was deceiving developers about its Java tools.  Not

24 all the back-and-forth in those detailed findings

25 deceiving developers about the Java tool.  That's the
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 1 key fact.  It was the liability finding.  It's the

 2 preclusive finding.  It's readily understandable,

 3 it's readily digestible.  That's what Judge Peterson

 4 did, and he did it because he threw up his hands at

 5 the notion of going through this mountain of findings

 6 to figure out which ones are in, which ones are out,

 7 and, worse yet, which parts of which ones are in and

 8 which parts of which ones are out.

 9           A Herculean task ripe with the potential

10 for error.  Now, I don't know when Ms. Conlin

11 promises that we will get six months of Iowa

12 hospitality during the course of this trial, I don't

13 know if she's serious or not; but if it's six months

14 and in going through the process of editing all those

15 findings, we all collectively get a bunch of them

16 wrong, it won't be six months.  It will be a year

17 because we will have to do it again.  Because if

18 preclusion is wrongly entered as to Microsoft, we

19 can't dispute the finding.  We can't put any evidence

20 in.  We're done.  We're precluded.

21           On the other hand, Your Honor, if you

22 decide that it's not preclusive or it's too

23 prejudicial, that doesn't prevent the plaintiffs from

24 putting all of that evidence in the record.  Evidence

25 that, by the way, is prepackaged because it was all
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 1 put in in the Department of Justice case.  So they've

 2 got a nice, neat little bundle -- testimony,

 3 deposition extracts, exhibits -- nicely packaged that

 4 they could put in the record here.  They are not

 5 precluded from doing that at all.  So the results

 6 here of error -- and I mean not just looking at you

 7 when I say "error."  I mean all of us.  We served up

 8 edited findings and so on, the potential for error is

 9 overwhelming.  The consequences are not symmetrical.

10           That's why Judge Peterson in Gordon opted

11 for the approach he opted for and that's why the

12 court -- the Iowa Supreme Court focused on prejudice,

13 distortion and confusion.  Let's talk about the Iowa

14 Supreme Court and what the court did provide.

15           Now, I went back the night before last and

16 read some of the earlier briefing by the plaintiffs

17 on collateral estoppel before Judge Reis.  I came

18 across a footnote that said:  "The one thing we know

19 in Iowa, we don't construe the necessary and

20 essential standard strictly."  I believe it was a

21 footnote.  I don't remember the page.

22           The Iowa Supreme Court in the recent

23 decision said:  "Nonsense, that's simply wrong.  We

24 apply the necessary and essential requirement

25 narrowly.  We only preclude facts vital or crucial to
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 1 the previous judgment, or those properly

 2 characterized as ultimate facts without which the

 3 previous judgment would lack support."  Key point

 4 here -- because I know we will argue back and forth

 5 about ultimate or key facts -- key point, "construed

 6 narrowly."  They adopted the two-part standard.  I

 7 should say they adopted in part because they said we

 8 applied this standard.  Then they looked at the

 9 Restatement Second and they said, "We will adopt it

10 as well."  So they were conveying a sense of tone and

11 atmosphere about how this necessary and essential

12 standard is to be applied.  The question they asked

13 was the issue actually recognized by the parties as

14 important to the first judgment and was it actually

15 recognized by the trier of fact as necessary to the

16 first judgment.  Straight out of the Second

17 Restatement.

18           Now, just parenthetically at this point, I

19 want to address one observation Mr. Hagstrom made and

20 that was he talked about the proposed findings of

21 fact and they get a lot of play in Plaintiffs'

22 papers.

23           Let me talk to you about the proposed

24 findings of fact.  The way the government case

25 worked -- and the procedures were extraordinary and
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 1 extraordinarily unusual, but the way it worked was

 2 the government submitted -- I think it was almost --

 3 I may be wrong -- I think it was almost 1500 pages of

 4 proposed findings to the judge, most of which, by

 5 the way, found their way into the findings, the

 6 paragraphs that we're looking at.

 7           Microsoft, of course, responded, and I

 8 think in five or six or seven hundred pages of

 9 counterfindings, as a litigant would do in your

10 courtroom if you asked for findings in summary

11 judgment motion if you have to describe disputed and

12 undisputed facts.  It's a totally different issue of

13 whether those particular subjects which were the

14 focus of those particular findings were hotly

15 contested in the underlying proceeding.  Proposed

16 findings went back and forth and back and forth.  It

17 was an effort to allow the judge to get the meat that

18 he then put into those findings of fact.

19           Okay.  Let's go back to Iowa.  It is a bit

20 ironic that the anti-Microsoft team is using high

21 technology and the Microsoft team is using low

22 technology, but we find this a little bit easier.

23 Now, this to me is the most significant aspect of

24 what the Court said.  It said, "Before the Court

25 applies collateral estoppel offensively, and we all
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 1 know that it is in the "offensively" application of

 2 collateral estoppel that the fairness considerations

 3 and the risks are the greatest.  Parklane Hosiery,

 4 the Restatement, everybody talks about the fact that

 5 offensive collateral estoppel is the most risky

 6 application.

 7           We must also consider, that's in addition

 8 to the Restatement tests and the traditional Iowa

 9 tests, whether treating an issue of fact as

10 conclusively as determined will complicate the

11 determination of other issues or prejudice the

12 interest of the defending party.  This is not an

13 afterthought.  The Court says this is a key

14 consideration to be taken in line before the Court

15 applies collateral estoppel.  It goes on to say:  "A

16 lengthy list of subsidiary findings could be very

17 prejudicial."  A "lengthy list of subsidiary

18 findings."  Courts must consider the risk of unduly

19 swaying or confusing the jury and distorting the

20 resolution of other issues.

21           I'm going to explain later on how that

22 potential for distortion is extremely high in this

23 case because of the nature, indeed, the very limited

24 nature, of the overlap between the government case

25 and the Iowa case.
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 1           But I want to respond to one other point

 2 that Mr. Hagstrom made about the ABA presentation

 3 where he cited a couple of jurors who said, you know,

 4 they didn't really remember what the significance of

 5 collateral estoppel was.

 6           Now, they're a couple of things about that

 7 presentation that Mr. Hagstrom left out.  Number one,

 8 that presentation was in December, almost nine months

 9 after the trial in Minnesota had ended.  So two

10 jurors nine months after the trial ended didn't have

11 a terribly good recollection about the collateral

12 estoppel instruction.  They had gotten that

13 instruction at the beginning of the trial.  They

14 hadn't had the benefit of instructions at the close

15 of the evidence, and nine months later they couldn't

16 seem to sort it out.  I'll bet that is not the only

17 thing they couldn't have sorted out nine months

18 later; and I bet if I had been on the jury, I would

19 have forgotten it too.  That ABA panel proves

20 absolutely nothing and it assumes -- which is an

21 issue that we will fight about -- that the right

22 entries of collateral estoppel should have a

23 significant impact in this case.  This case is very

24 different than in government cases.  The allegations

25 in the government case are just a minor fraction and
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 1 it is not at all correct that collateral estoppel

 2 should have a significant effect.

 3           Let's keep going with the Iowa decision.  I

 4 think this is very important because when we get into

 5 a finding-by-finding discussion, we're going to see

 6 the number of findings that are for context or

 7 foundation or "illumination," I believe is the word

 8 that plaintiffs use a lot in their brief.  The

 9 supreme court said its not the purpose of collateral

10 estoppel to start this case with a panoply of facts

11 that are deemed established.  I would say certainly

12 225 findings is a panoply under anybody's definition.

13 It's not the purpose to provide a broad landscape of

14 facts upon which to park this case, to suggest to the

15 jury that this is what you need to know about this

16 larger legal landscape or to start this case with a

17 foundation of basic facts.  The purpose of collateral

18 estoppel is, as the Emich court said, is give the

19 jury the broad outlines of what happened before and

20 identity with specificity what is precluded.  That's

21 what Judge Peterson did.  That's what Microsoft has

22 proposed here.

23           And finally, the Iowa Supreme Court gave

24 guidance as to the difficult job they tossed back to

25 Your Honor.  Guidance in applying standards.  They
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 1 said to what extent was a finding referred to or

 2 relied upon in the earlier decision, something

 3 Microsoft talks a lot about in their brief and

 4 something plaintiffs give the back of their hand to.

 5 Not enough that the finding provided a proper

 6 foundation or a proper basis for individual elements

 7 of the monopolization claim.  That's exactly what

 8 Mr. Hagstrom spent a significant amount of time

 9 discussing.  How each of the findings they were

10 teeing up were an important basis for elements of a

11 monopolization claim.  That's precisely what the Iowa

12 Supreme Court said, "No, no, no, no.  That is not the

13 purpose of collateral estoppel."  To what extent was

14 the finding a fact upon which the case turned or a

15 fact one would deem vital or crucial to the ultimate

16 issue precluded.  Again, "vital" or "crucial," these

17 are terms -- as the Fourth Circuit said its approach

18 to collateral estoppel -- these are terms of

19 limitation.  This is a doctrine carefully and

20 narrowly applied.  Unless there be any doubt, the

21 Iowa Supreme Court made it abundantly clear about how

22 confined this doctrine is.  To what extent was the

23 finding a subsidiary fact that the parties could

24 easily establish through testimony at trial; i.e.,

25 that prepackaged testimony from the DOJ case, the
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 1 plaintiffs have been busily designating.  A request

 2 for admission for a pretrial stipulation of fact.

 3           And then the Court went on to give a

 4 view -- a brief review of:  "The 356 findings reveals

 5 an inordinate number of such findings that could

 6 confuse or mislead the jury."  An "inordinate number

 7 of findings."  Confusion was uppermost in their mind,

 8 and it emphasized the potential prejudice inherent in

 9 such a large list of subsidiary findings.

10           Now, all of this is to some degree common

11 sense.  We know that if it looks like it is a lot,

12 let's say, 40 pages of a West Reporter that is being

13 provided to the jury, then regardless of what are on

14 those 40 pages, it looks like a lot.  When you divide

15 up these conclusions -- and I want to talk about

16 Judge Reis's conclusions in a minute -- but when you

17 divide them up and instead of having 11, you got 40

18 separate paragraphs, which is what the plaintiffs do,

19 it looks like a lot.  And that is exactly the

20 purpose:  To make it appear to the jurors that even

21 though they are going to sit here for six months, the

22 work has fundamentally been done.  In a different

23 case involving limited claims, different time period,

24 the work has already been done.  That's distortion,

25 that's confusion.
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 1           Now, that's the big picture of what the

 2 Iowa Court provided, but it did a couple of other

 3 things that I think are very important as well.

 4 Number one, in talking about findings that met it

 5 tests, that identified two as an example.  Findings

 6 33 and 34 dealing with market power or monopoly

 7 power.

 8           Now what is most significant about those

 9 findings?  Those are two of the 16 that Microsoft

10 says should be preclusive, should be provided to the

11 jury.  Those were two of the 16 that Judge Peterson

12 identified in Gordon as well.  So this is not just

13 Microsoft making this up.  This is not just

14 litigation tactics.  It's what two courts now have

15 focused on.

16           The Court also observed in the Iowa Supreme

17 Court decision that there were lots of facts, factual

18 findings, that weren't even cited by the judge

19 himself in his conclusions.  That is, the Iowa

20 Supreme Court got to a level of detail in the case to

21 know that Judge Jackson himself didn't rely on some

22 of those findings, and we will talk further about

23 that.

24           And then although plaintiffs seem to be a

25 little bit of two minds about Judge Kollar-Kotelly,
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 1 she was the judge in the remedies portion of this

 2 case, that is the same Court she had to deal with the

 3 remedies, again the Iowa Supreme Court quoted from

 4 Judge Kollar-Kotelly about how a substantial number

 5 of these findings didn't seem to give rise to

 6 liability.  I think that is the quote from her.

 7           I think its important to note why

 8 Judge Kollar-Kotelly's analysis is important.  First

 9 of all, for purposes of this case -- and it has to be

10 considered as the same Court.  We all know Judge

11 Jackson was disqualified from participating further

12 in the case because of ethical improprieties.  So

13 Judge Kollar-Kotelly's job was to come up with a

14 remedy.  There's nothing mysterious about the remedy

15 juris prudence.  Her job was to identity the

16 liability creating findings and provide a remedy for

17 those findings and that liability.  If there were

18 three floating findings out there not connected to

19 any liability determination, then there was no

20 remedy.  And so she was looking at the findings, and

21 the fact that the D.C. Circuit didn't throw out a

22 bunch of the findings is really beside the point.

23 The issue is not whether they are alive or dead.  The

24 issue is whether they are necessary and essential,

25 vital and crucial to the liability part.  That's the
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 1 core issue in the case.  That's the issue Judge

 2 Kollar-Kotelly focused on.  That's why what she says

 3 about these findings is not only not irrelevant, it's

 4 at the core of authoritative guidance about these

 5 findings.

 6           Now, the Iowa Supreme Court is not the only

 7 appellate court to have looked at the issue of

 8 collateral estoppel in these cases, but instead the

 9 Fourth Circuit also looked at it and it's

10 particularly relevant here.

11           Now, you'll remember that Judge Motz -- who

12 is the federal judge who I think you'll probably

13 concede today unluckily got saddled with all the

14 federal cases around the country brought against

15 Microsoft.  And Mr. Hagstrom may know better than I

16 do, but I think the number is in the low one hundreds

17 in terms of the number of cases he's had to deal with

18 and that includes competitive cases and consumer

19 cases and so on.  And I remember arguing the

20 collateral estoppel issues before Judge Motz where he

21 said the standard is supportive.  Not "necessary" and

22 "essential" but "supportive."  That is, anything

23 consistent with or relevant to the liability finding

24 would be swept in, and he said 350 some findings.

25 That was Judge Motz.

Pristine Unsigned Page  57



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1           Fourth Circuit looked at that decision and

 2 said, number one, as the Iowa Supreme Court said,

 3 "necessary" means "critical" and "essential."  The

 4 standard is applied strictly.  Highly consistent with

 5 the Iowa Supreme Court.  Offensive estoppel may not

 6 be given the facts simply because they may have not

 7 been relevant to the prior judgment.  I think it is

 8 particularly important, Your Honor, to remember

 9 "relevant" to the prior judgment, that's not the

10 test.  "Critical" and "essential," "vital" and

11 "crucial," that's the test; "relevant" not the test.

12           By the way, the Fourth Circuit was applying

13 the same law as the Iowa Supreme Court.  That is the

14 law that traces its windage through the Second

15 Restatement and the First Restatement and so on.  And

16 then I think this is also critical, the courts must

17 take care to limit applications of the offensive

18 estoppel to facts that were necessary to the judgment

19 actually affirmed by the D.C. Circuit.  And it went

20 on to say the final judgment was limited to 12

21 specified acts of anticompetitive conduct.  So Judge

22 Jackson's findings had to be filtered through a

23 screen; that is, the court of appeals screen, and as

24 we will see, that screen caught a lot of what Judge

25 Jackson originally thought was unlawful.  Caught a
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 1 lot of what Judge Jackson originally wrote in the

 2 findings in a way that leaves no doubt that it was

 3 unlawful.  The court of appeals said, "No, no, no,"

 4 three times, and then it said only partially on the

 5 fourth claim.  So that screen caught a lot.

 6           And then I think it is important we heard a

 7 lot about the D.C. Circuit reviewed all these finding

 8 for clear error.  That's nonsense.  The D.C. Circuit

 9 looked at 412 findings to determine whether Judge

10 Jackson's ethical improprieties contaminated those

11 findings such as they could not stand for clearly

12 erroneous review.  That is were they so tainted by

13 his conduct in consorting with journalists and

14 talking behind the scenes about the case that they

15 had to be tossed out on a wholesale basis.  And the

16 Court said no, we don't find that they are so

17 contaminated that they can't be reviewed under a

18 clearly erroneous standard.

19           Then the Court looked at those finding in

20 various contexts to see if some were erroneous, some

21 weren't, or what the significance was.  The Fourth

22 Circuit made that quite clear.  The D.C. Circuit did

23 not review the 412 factual findings to determine

24 whether they were clearly erroneous or whether they

25 should be affirmed on appeal.
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 1           Then it went on to say, which we think is

 2 obvious, the district court judgments on the reverse

 3 claims were deprived of all preclusive effect.  That

 4 is going to be important this afternoon when

 5 Mr. Jacobs and I talk through the individual

 6 findings.  So that's the D.C. Circuit.

 7           The other thing that the D.C. Circuit said,

 8 and I think this will also emerge as important, that

 9 in looking at collateral estoppel in a case like

10 U.S. v. Microsoft, you need to make sure that any

11 findings that are going to be given preclusive effect

12 have been reviewed by the court of appeals.  That is

13 one of the key issues about a fact being thought

14 about and reviewed.  If it's a subsidiary fact, if

15 it's not addressed by the Court, then Microsoft has

16 been denied the appellate stamp of approval.  Because

17 the appellate court hasn't had a chance to pass on

18 it.  That's why courts say subsidiary findings,

19 background context that often doesn't get appellate

20 review, should not be given preclusive effect.  We're

21 going to see that there are a number of these

22 findings and a number of the subjects to which they

23 relate which simply were not addressed.

24           THE COURT:  Are you saying collateral

25 estoppel only applies to facts reviewed by the
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 1 appellate court?

 2           MR. ROSENFELD:  I'm saying that collateral

 3 estoppel -- and I think that's what the Fourth

 4 Circuit said as well, it's the ability for those

 5 findings and the fact that the Court reviews them,

 6 that is, at least the subject they relate to -- that

 7 is essential to whether they are given collateral

 8 estoppel.

 9           THE COURT:  What if it's never appealed?

10           MR. ROSENFELD:  If it's never appealed,

11 then you've given up your right.  Then you've given

12 up your right.  But if it goes on appeal and the

13 appeals court affirms the judgment, then you need to

14 look at what they looked at and what they didn't.

15           THE COURT:  What if they didn't look at

16 something because it wasn't an issue that was

17 appealed upon them?

18           MR. ROSENFELD:  Well, if a party has

19 conceded an issue, that's one thing.  But in this

20 case, Your Honor, on appeal, a great number of these

21 issues were vetted and brought to the attention of

22 the Court and there's a number of areas that were not

23 discussed; subjects, complete subjects, that were not

24 discussed.

25           Now, what does that tell you?  If it wasn't
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 1 discussed by the court of appeal in affirming the

 2 judgment, how could it have been critical and

 3 necessary to that judgment?  How could it have been

 4 vital or crucial to that judgment?  It might have

 5 been background.  It might have been context.  It

 6 might have illuminated.  But critical? vital?

 7 crucial?  No.  That's what the Fourth Circuit is

 8 saying.  That's the importance of the Fourth Circuit

 9 decision.  That articulation, incidentally, is in

10 Restatement.  That's why the focus is on issues that

11 we're contested and that were deemed to be critical

12 and essential by the adjudicator because those are

13 the kind of facts that on appeal they would be

14 considered by the Court critical, vital, essential.

15           Okay.  That takes us to Minnesota.  And one

16 issue I want to talk about in the context of

17 Minnesota and of California as well is this issue of

18 Microsoft having conceded somehow 266 findings.  I

19 think it's important that we put that in context.

20 Judge Motz -- and I think we have a chart on this.  I

21 think it's very important to put this in context,

22 Your Honor.

23           In November 2002 Judge Motz ruled that

24 anything that was supportive of the judgment got

25 collateral estoppel effect and that did, as you can
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 1 understand, swept in a broad range of these findings.

 2 In a subsequent briefing before Judge Motz based on

 3 that standard and observing our rights, he said, "If

 4 that's the standard, these are the findings."  And he

 5 told us to go out and do that, assume this is my

 6 standard subject to the supportive standard which

 7 must pass muster.  An erroneous standard.  He

 8 identified 266 findings under that standard of pass

 9 muster.  In California we were confronted with

10 precisely the same situation where Judge Motz'

11 decision was sitting out there, been brought to the

12 attention of the trial judge, he adopted the same

13 standard.  "Indeed," he said to the lawyers,

14 "Identify for me the findings that support the

15 conclusions I've come up with, that support the

16 conclusions I've come up with."  That's the 266.

17           In Minnesota, again we are litigating

18 collateral estoppel under the shell of Judge Motz'

19 decision in everything he supported.  So we did not

20 attempt to argue alternate standards, alternate sets

21 of findings.  And then in January 2004, the Fourth

22 Circuit said, "That's the wrong standard.  That's the

23 wrong standard."  And it was that standard that we

24 were applying when we came up with the 266 findings.

25           In Iowa we have never taken that position.
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 1 We have never taken a position, "In light of the

 2 right standard, it ought to be 266 findings."

 3 Moreover, the Iowa Supreme Court also did not, as

 4 Plaintiffs suggested, ignore that.  The issue of that

 5 concession was featured in plaintiffs' submission to

 6 the Iowa Supreme Court.  It was hammered and hammered

 7 and hammered.  They are trying to preclude us from

 8 talking about preclusion, if you will, and they said

 9 it over and over again.  They said it.  The Iowa

10 Supreme Court said nothing about that concession.

11 Nothing.

12           I submit if that concession had been, as

13 plaintiffs would have you believe, dispositive, there

14 would have been no need for interlocutory review.

15 The Court wouldn't have addressed the appropriate

16 standard and probably would have said something in

17 the opinion about the concession, but it didn't.

18 That is because there was no concession anywhere,

19 save and except for other standards that if the

20 supportive standard applied, then a broad swath of

21 findings would be included.

22           Okay.  Let's go to Iowa -- excuse me, the

23 Minnesota and the Gordon case.  That's the only court

24 really to have gotten to the stage of actually

25 looking at the specific findings and being called
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 1 upon to make the same determination, Your Honor, that

 2 you're being called upon to make.

 3           Judge Peterson, like the Iowa Supreme

 4 Court, said the dominant thing about which I'm

 5 concerned is confusion, distortion and prejudice;

 6 that reading this volume of findings to a jury has

 7 the potential to confuse, to exaggerate the

 8 importance of the government case, to distort the

 9 resolution of other closely related issues, including

10 causation and the like.  It was on that basis that he

11 decided in face of opposition for Mr. Hagstrom who

12 argued against Mr. Tulchin in front of Judge

13 Peterson.  He argued that the jury should be given a

14 fair picture of what happened, and the way to do that

15 was to define the market, discuss Microsoft's

16 acquisition -- or, excuse me, maintenance of monopoly

17 power in that market and describe the 12 acts.  He

18 then crafted an instruction that set that out

19 specifically for the jury and an instruction that was

20 given at the beginning of the case would have been

21 reiterated in the instructions at the end of the

22 case.  And plaintiffs -- I don't remember whether it

23 was Mr. Crew or Mr. Hagstrom who made such abundant

24 use of that instruction in their opening statements

25 to the jury.
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 1           Now, the wisdom of Judge Peterson's

 2 analysis, I think, is obvious, because he looked at

 3 these findings and said, "How are we ever going to

 4 come to an agreement as to what is in and what is

 5 out?"  And at the end of the day, if we present the

 6 jury with what looked like Scrabble tiles or puzzle

 7 pieces in Mr. Hagstrom's chart -- if we present that

 8 to them, are they really going to get a fair picture

 9 of what happened?  Or is it better, as the Emich

10 court suggests, to come up with an outline that says

11 these particular acts are the acts that were found

12 wrong.  This is the time period.  These are the

13 relevant markets.  Microsoft is found to have

14 monopoly power in those markets and also to explain

15 to the jurors what the case didn't decide.  It didn't

16 go beyond those time periods.  It didn't address

17 damages.  It didn't address an applications market.

18 It was a narrow slice.  And I don't know, Your Honor,

19 if you've been provided in all these briefings with

20 Judge Peterson's instruction, but I believe we do

21 have copies of that or we can get you copies because

22 I think it's a very useful part of the analysis of

23 how this issue of collateral estoppel and the

24 presentation to the jury can be managed instead of

25 trying to take this miasma of findings and kind of
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 1 congeal them into a coherent story, which I think as

 2 you're going to see this afternoon, this is

 3 extraordinarily difficult to do.

 4           Okay.  Judge Peterson made a couple of

 5 other points that I think are at issue.  He said when

 6 you look at these findings -- and I know you have,

 7 Your Honor -- they are unlike any he had ever seen.

 8 They are more like a story and an argument that Judge

 9 Jackson was telling and having himself, there are no

10 citations to the records.  They are not discrete

11 facts that are facts and argument and theory and

12 predictions.  Judge Jackson said it is not likely,

13 talking about the future, and it's kind of

14 interesting that a lot of those predictions that he

15 made then have not come true now.  These are very

16 unusual findings.  And what Judge Peterson said what

17 Microsoft has reiterated and reiterated, it would be

18 unprecedented to do what plaintiffs want to do.  And

19 plaintiffs have still not come up with any example

20 where anybody has attempted anything like this.

21           Okay.  Now let's put this all in context if

22 we can, Your Honor.  Let's see why it's so

23 challenging.  Let's go to U.S. v. Microsoft -- which,

24 after all, is sort of the background of the

25 foundation of all this -- and let's explain what
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 1 happened in the case.  Let's go to Chart 5.

 2           Now, first let's start with a chronology of

 3 the case which keeps going and going and going, but

 4 the time period involved was 1995 to 1998, and it

 5 really focused on discrete conduct.  It was conduct

 6 relating to Netscape Navigator and Sun's Java

 7 programming language.  That was what the case was

 8 about.  That's why it was brought.  That is what it

 9 was about, and it really focused on tying; that is,

10 the linking of the Internet browser to the operating

11 system.  I'm going to come back to that in a little

12 more detail.

13           September of 1998 the district court

14 dismissed the monopoly leverage claim, so the first

15 claim gone, 1998.  That was a leveraging claim that

16 took advantage of the monopoly in the OS market and

17 gained monopoly power in the Applications market; the

18 spreadsheet, the word processing sheet, threw that

19 one out.

20           The record closed in July of '99, so that

21 is the very last point of any current information

22 that could have gotten into that record.  In November

23 the judge issued his findings, the 411 or 12

24 findings.  Then he sent the parties off to try to

25 settle.  The findings were submitted about six months
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 1 before the judge came out with his conclusions of

 2 law.  And in those conclusions of law, Judge Jackson

 3 himself threw out another claim.  Even though he had

 4 written findings that would have supported an

 5 exclusive dealing claim, under Section 1 of the

 6 Sherman Act that you force people only to deal with

 7 you after going through the record he decided there

 8 wasn't enough evidence to support that.  So even

 9 though he had written all these findings, he threw

10 that one out.

11           Then in June of 2001 the D.C. Circuit in an

12 expedited basis with an in bond panel reviewed Judge

13 Jackson's decision.  They affirmed in part.  They

14 reversed in part and they remanded.  They reversed on

15 a number of counts and we will talk about it.

16           One count remained.  One count.  It was for

17 monopoly maintenance.  And as to that he only

18 addressed a limited number of -- I shouldn't say

19 that.  He only found unlawful a limited number of

20 discrete acts.  A substantial number he didn't

21 discuss and even a larger number he found were not

22 unlawful.

23           Then it was remanded again for the remedies

24 proceeding to determine, given these findings of

25 violation.  You'll remember Judge Jackson saying

Pristine Unsigned Page  69



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 we're going to split the company into -- the Court

 2 said on this record, "You better show some

 3 substantial causal link between what Microsoft did

 4 and harm in the marketplace to sustain that remedy."

 5 The government, when it settled with Microsoft, said,

 6 "We can't do it.  We can't do it."

 7           So you'll hear a lot about the causation

 8 issues.  The government couldn't establish a direct

 9 link.  This was an equitable enforcement action

10 brought by the government.  Nobody was seeking

11 damages.  The government was trying to stop incipient

12 behavior before it got out of hand.  The standards

13 in equitable enforcement actions are very different

14 than in a private damages action.  There's a lot of

15 discussion in the court of appeals decision about

16 this.  The one thing you don't have to prove,

17 causation, and I get chided every time I talk about

18 this, but I love the word they use.  They use the

19 word "edentulous."  I used to represent a dental

20 insurance company, so I actually know what the word

21 means.  It means toothless.  And the Court said we

22 use an edentulous causation standard.  We have proven

23 only by inference that there was any effect.  They

24 also noted, as I will show you in a minute, that the

25 district judge himself had never found that "but for"
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 1 Microsoft's conduct, the operating system market

 2 would have looked any different.  In other words,

 3 good old "but for" causation.  Microsoft had not

 4 committed the conduct at issue.

 5           The district court judge said, you know, "I

 6 can't say -- even if they hadn't, I can't say that

 7 the world would have looked any different."

 8           Now that's not a finding that the

 9 plaintiffs really want to include in the record here,

10 very important to the court of appeals because it's

11 that "but for" causation.  Not in a market for

12 browsers, that's not at issue in this case, the

13 market at issue in the Iowa litigation.  In our case

14 is the market for operating systems and the market

15 for applications.  Because the theory is because of

16 Microsoft's power in that market it's able to raise

17 price to the consumers in Iowa who bought operating

18 systems or who bought applications.  That's the

19 theory.  That's how plaintiffs get to some price.

20 The district judge said, "I cannot tell you after all

21 of this trial, all these findings, all this

22 evidence -- I can't tell you that this conduct made

23 one wit of difference.  It is a critical factor here

24 and we are going to fight this afternoon over these

25 findings that suggest some causations because they
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 1 are talking about causation in the browser market.

 2 It's hard to tell from what they say which market

 3 they are focusing on, and it would be very hard, very

 4 hard for a jury to figure out this difficult

 5 causation issue, especially if the findings

 6 plaintiffs wanted are put before you.

 7           Okay.  Let's go through U.S. v. Microsoft

 8 in a little more detail.  This tells you what

 9 happened.  Sherman, Section 1, deals with

10 conspiracies, people getting together to do stuff.

11 Exclusive dealing, first claim, rejected by Judge

12 Jackson himself.  That one is gone.  Now, this is the

13 one I really want to draw your attention to.  Illegal

14 tying of Windows and Internet Explorer.  This is what

15 the case was really about.  This is why they brought

16 the case.  No dispute about that.  This claim Judge

17 Jackson found to be a violation.  He said Microsoft

18 did unlawfully integrate the two, violating the

19 Sherman 1 prohibition on tying.  D.C. Circuit said

20 no, no, because in the software markets this kind of

21 integration where different utilities and other

22 services are included in the operating system like

23 the browser, a lot of people like that.  They think

24 it makes their life easier.  They think it has

25 procompetitive benefits.  So you, Government, have to
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 1 go back and prove to me that the anticompetitive

 2 effects of this kind of integration outweigh the

 3 procompetitive effects.  You know what the government

 4 did?  We can't do it, Your Honor.  On remand they

 5 dropped the tying claim.  They dropped it.

 6           Now I want to try to explain to you the

 7 best way I can how this tying claim worked and how it

 8 related to these other claims.  The tying claim is

 9 very much like a claim that linking tires -- when you

10 and I go buy a car, we get a car, we get the tires,

11 and they come with the car.  Just like shoelaces come

12 with your shoes.  You can buy tires separately, buy

13 shoelaces separately, but they come with the car,

14 they come with the shoes.

15           The government's argument of Microsoft was

16 it's not right to force people to buy the tires when

17 they have to buy the car.  It's just not right.

18 That's the tying.  That's the claim that the

19 government lost.

20           Now what claim did the government win about

21 integration?  I will tell you, the claim the

22 government won was it was in the context of

23 Section 2, the monopoly maintenance claim.  The

24 government said, "Okay.  They can sell the tires and

25 the car together, but it's not right if they preclude
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 1 the owner of the car from taking off the tires and

 2 getting new ones."  I don't know a lot about cars,

 3 but I think lug nuts hold the wheels on.  So the

 4 analogy would be the car manufacturer has secret lug

 5 nuts and you, the owner of the car, can't get them

 6 off.  So not only do you have to buy the tires when

 7 you buy the car because it comes as a package, but

 8 afterwards you can't do anything about it.

 9           The conduct that was found unlawful in

10 U.S. v. Microsoft was the secretive coding of the lug

11 nuts.  It wasn't selling tires and the car together.

12 It was commingling code, not including the browser,

13 what is called the "Add/Remove" utility so that an

14 end user like you or like me could decide to delete

15 it, could decide to change the tires.  That's what

16 was found unlawful.  Very different from the tying

17 claim, very different.

18           I want to go one step further with this

19 because there's been a lot -- and I submit this is

20 incredibly misleading -- a lot of discussion about

21 Professor Murphy.  Professor Murphy is an economist

22 at the University of Chicago who just won a MacArthur

23 genius grant.  He's an estimable fellow.  He

24 testified in the remedies case.  He testified in the

25 Sun litigation.  He's testified in these cases.  What
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 1 Professor Murphy is testifying about is the tying

 2 claim, and he's saying if you read those excerpts

 3 from his opinions, he's saying the benefits of

 4 integration of selling the tires and the car together

 5 greatly outweigh the detriment.  That issue, far from

 6 being precluded by U.S. v. Microsoft, as explicitly

 7 left open.  Explicitly left open.

 8           He's not saying commingling or whatever was

 9 lawful.  He's not saying retreading the lug nuts was

10 lawful.  He's saying integration is lawful, and that

11 is not precluded.  In addition he's saying -- I think

12 this is also very important -- the market that is in

13 issue in the case before you, Your Honor, the

14 markets, is the operating system market, the

15 applications market; that is, word-processing

16 software and spreadsheet software.  And he's saying

17 the issue is whether there was an effect in that

18 market, not the market for browsers.

19           So all these findings we're going to see

20 this afternoon that talk about usage share for the

21 browser and so on, that is the browser market.  Let's

22 talk about the operating system market and the

23 applications market.  What Professor Murphy is

24 saying, "No impact in that market."  Not only is that

25 not precluded, Your Honor, that's precisely,
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 1 precisely what Judge Jackson said when he said, "I

 2 can't tell you that the OS market would be any

 3 different if Microsoft hadn't engaged in the

 4 conduct."

 5           Now, I don't want to belabor this story

 6 because it gets us several layers down in this case,

 7 in an area that only these economists would love what

 8 they do, but the reason I want to talk to you about

 9 it is because it demonstrates the danger of taking a

10 fast-and-loose approach to this preclusion inquiry.

11 Because if you bought the argument Mr. Hagstrom made

12 to you this morning about Mr. Murphy, Professor

13 Murphy, if you bought that, what they said in the

14 briefing that precluded that testimony, that would be

15 clear error.  And that would be core to Microsoft's

16 case.  And it just testifies as to how important it

17 is to sort this out and how important it is to do

18 like Judge Peterson did, find the most

19 straightforward, clear and fair summary so that the

20 jury knows what is precluded.  But we don't go too

21 far afield in getting to the kind of disputes that I

22 guarantee we will have about Professor Murphy and

23 everybody else.

24           To sum it up -- and I don't say this very

25 often -- plaintiffs' argument about Professor Murphy
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 1 is just flat wrong.  Just flat wrong.  No other case

 2 that we've been involved in has anybody even raised

 3 that argument.  It's just flat wrong.

 4           Now, let's keep going.  Exclusive dealing

 5 with Java, the illegal tying, reverse and remanded,

 6 government surrendered.  We cannot prove it.

 7 Monopoly leveraging, even Judge Jackson threw it out.

 8 Attempted monopolization of the Web browser market,

 9 now this is not the operating system of the

10 applications market.  It's a different market.  And

11 the government didn't do its job.  It didn't try to

12 define market broadly.  So Government claim reversed,

13 thrown out.  This is very important.

14           There was also a predatory course of

15 conduct claim, and this report refers to a doctrine

16 in the antitrust law.  It's called "monopoly broth,"

17 and it's exactly as it sounds.  You take a bunch of

18 conduct, toss it in the soup and hope that it has

19 unpleasant taste.  That is monopoly broth.  Came out

20 of a case called Continental Ore many years ago and

21 it's still thickening and, frankly, giving us all a

22 little indigestion.  Monopoly broth.  That's what

23 Judge Jackson was doing, and a lot of his findings at

24 the end that we will talk about this and lump all of

25 this conduct in together, throw it in the soup and
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 1 say they were bad and they were harmful.  The problem

 2 is some of the stuff in the soup was found not to be

 3 lawful.  Some of the other stuff in the soup was

 4 found to be lawful and he didn't separate it out.  So

 5 he talks about the effect and he talks about this and

 6 he talks about that, but the court threw out this

 7 course of conduct claim.

 8           Then we get to the one claim that survived.

 9 This is what the case was about, and this was really

10 what the case was about.  We get to the one claim

11 that survived, monopoly maintenance.  Now, I want

12 you to know that this is maintenance, not

13 acquisition.  It can violate Section 2 by unlawfully

14 acquiring a monopoly or you can lawfully acquire

15 monopoly.  And the government did not contend that

16 Microsoft had not acquired its monopoly lawfully.  It

17 contended that because of the conduct identified, it

18 had maintained that monopoly unlawfully.  That's the

19 one claim that survived, but just.  Let's talk about

20 that.

21           There were lots of instances of -- there

22 were lots of instances of potentially unlawful

23 conduct that were teed up and discussed before Judge

24 Jackson, and this is what the D.C. Circuit said about

25 that claim.  We're just talking about now the Section
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 1 2 monopoly maintenance claim:  "This court has

 2 drastically altered" -- their words, not mine -- "the

 3 district court's conclusions on liability."

 4 "Drastically altered."  And that prior chart makes

 5 that clear.

 6           "Only liability for the Section 2 monopoly

 7 maintenance violation has been affirmed and even that

 8 we have revised."  And the district court on a

 9 remand, and this is Kollar-Kotelly who is trying to

10 decide what was liability found for, what conduct was

11 found to be unlawful because that's the conduct I

12 have to remedy, that and only that is the conduct I

13 have to remedy.

14           Many of the findings were ultimately not

15 relied upon by the district court in conjunction with

16 the imposition of liability for violation of

17 Section 2.  That is, Judge Jackson didn't even allow

18 it.  And in its review of the district court's

19 liability finding, the appellate court didn't have

20 occasion to rely upon the vast majority of those

21 findings that the district court didn't cite.  Now,

22 this is Kollar-Kotelly and this is the D.C. Circuit.

23 Drastically altered, revised.  The court of appeals

24 didn't rely on substantial leverage in

25 Judge Jackson's findings and he didn't either.
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 1           Now, I don't want you to think that this

 2 "drastically altered" is loose language or hyperbole,

 3 so let's look at what they did.

 4           Now, I mentioned before when you asked me,

 5 Your Honor, the question about what happens if the

 6 court of appeals doesn't look at anything.  This is

 7 the conduct that Judge Jackson focused on that was

 8 included in findings that the court of appeals did

 9 not even mention in its opinion.  And I want to read

10 through this because you're going to hear about these

11 this afternoon when we talk about findings:

12           "Discounts and other means of rewarding or

13 punishing OEMs."

14           "Proposed market allocation agreement with

15 Netscape," not even discussed.

16           "Withholding of important technical

17 information from Netscape," not discussed.

18           "Pressuring Intel to cease development of

19 Native Signal Processing."  This has to do with how

20 it was designing a chip in the various interfacings

21 that would allow application riders to create new

22 applications.  Not discussed.

23           "Response to Apple's media player,"

24 Quicktime, not discussed.

25           "Response to RealNetwork's media player,"
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 1 not discussed.

 2           "Response to IBM's SmartSuite," not

 3 discussed.  It's hard to see looking at the operative

 4 decision here, that decision of the court of appeals

 5 which pared away Judge Jackson's findings to one part

 6 of one claim, and even then the Court didn't even

 7 discuss all of these subjects.

 8           Next chart.  Thank you, Chuck.  Then let's

 9 get to individual acts of conduct that the

10 D.C. Circuit threw out because this is how we get to

11 these 12 acts, Your Honor.

12           "Liability for predatory course of

13 conduct," thrown out.

14           "Overriding user's choice of default

15 browser," thrown out.

16           "Prohibiting OEMs from causing a

17 non-Windows user interface to launch automatically,"

18 thrown out.

19           "Providing free Internet Explorer to

20 Internet Access Providers," thrown out.

21           "Paying bounties to Internet Access

22 Providers for each consumer signed up using Internet

23 Explorer," thrown out.

24           "Providing free Internet Explorer Access

25 Kits" -- otherwise know as IEAKs -- "to Internet
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 1 Access Providers," thrown out.

 2           "Providing prominent desktop placement to

 3 Internet Content Providers in exchange for promotion

 4 of Internet Explorer," thrown out.

 5           "Developing incompatible Java Virtual

 6 Machine."  Now, this one is really important.  This

 7 finding Microsoft did come up with an incompatible

 8 Java Virtual Machine.  This was one of the things --

 9 and to get into the details of Java technology, we

10 need someone a lot smarter than I am to explain it,

11 but it was a device for translating Java bit code

12 into operating system readable code.  This was a core

13 allegation of the government's case.

14           This conduct was found to be lawful, and

15 it's going to be very significant when we start

16 talking about findings this afternoon because this

17 conduct is lawful.  The conduct relating to Java that

18 wasn't lawful had to do with developing tools as to

19 how you would write Java applications.  But the

20 creation of the incompatible Java Virtual Machine was

21 found to be procompetitive, not anticompetitive.  So

22 we have seven instances of conduct that weren't even

23 addressed and another eight that were reversed.  This

24 is on the one claim that was accepted.

25           Now let's go to the 12 acts because that's
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 1 what we've been talking a lot about.

 2           THE COURT:  Are these charts included in

 3 your appendix or briefs?

 4           MR. ROSENFELD:  No.  We have copies,

 5 however.  We will give you a complete set, Your

 6 Honor.

 7           Microsoft's conduct.  "12 Monopoly

 8 Maintenance Violations as Determined By the D.C.

 9 Circuit."

10           "Commingling the operating system and

11 Internet browser code."  This is secret codes for the

12 lug nuts.  Okay?  Next.

13           "Removing Internet Explorer from the

14 Windows 98 'Add/Remove' utility."  Coding of lug

15 nuts.  It's the same thing.  It was all right to

16 integrate the two, but you had to let people take

17 them apart.  He didn't let people take them apart.

18 That is why the remedy was you don't have to separate

19 IE in Windows.  You just have to give people the

20 ability not to see them or use them if they don't

21 want them.  Kollar-Kotelly does a great deal of that.

22           "Prohibiting OEMs from removing Internet

23 Explorer desktop icon."  This, again, relates to the

24 integration.  If the OEMs don't want you to see

25 Microsoft's browser, they can now get rid of the
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 1 icon.  They couldn't before.

 2           "Prohibiting OEMs from modifying the

 3 initial boot sequence."  This is where the computer

 4 starts up the very, very first time and the question

 5 was:  Can OEMs change it so that someone other than

 6 Microsoft can make a pitch for your browser or

 7 whatever at that initial stage when you make those

 8 decisions about what's what?

 9           "Prohibiting OEMs from adding desktop icons

10 of different sizes or shapes."  OEMs can now do that.

11 I think you can get some sense of the level of detail

12 we're talking about.  As opposed to integrating the

13 browser in the operating system, we're now talking

14 about size of icons.  Okay.

15           "Prohibiting OEMs from using Active Desktop

16 to promote rival browsers."  Same basic point.  How

17 do you get before the user?  Microsoft can't prohibit

18 that.  That's the first six.

19           7)  "Providing promotion or distribution to

20 Internet Access Providers in exchange for exclusive

21 promotion of Internet Explorer," and so on.  This

22 conduct was not found to violate Section 1 because it

23 didn't foreclose enough of the market, but it was

24 found under the standards of Section 2 to be a

25 violation.
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 1           "First Wave Agreements," and in that

 2 software vendors, the people who write programs, this

 3 was a way of limiting who they can write programs

 4 for.  We will talk about that this afternoon.

 5           "Conditioning Mac Office on Apple's

 6 agreement to install Internet Explorer."

 7           "Requiring, again, software vendors to

 8 distribute Microsoft's Java Runtime Environment."

 9 Runtime Environment is what allowed the Java Virtual

10 Machine to work and so requiring them to distribute

11 that Runtime Environment was found to be in violation

12 as was deceiving the developers about the developer

13 tools.  If they would write an application for

14 Microsoft JVM, it would work on someone else's.  This

15 is all very technical stuff; but as you can see,

16 there's nothing in there that says developing an

17 incompatible Java Virtual Machine is anticompetitive.

18 Nothing in there.  And for good reason the Court

19 found the Microsoft's Java Virtual Machine worked

20 better than Sun's.  It was faster.  It was more

21 accurate.  It worked better.  It was faster.  So the

22 Court did not find that to be anticompetitive.

23           And then "Pressuring Intel to cease

24 cooperation with Sun on development of Sun's Java

25 technologies."  Those are the 12 acts.  We will
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 1 provide you with Judge Peterson's instruction.  What

 2 he does is says Microsoft was found to have violated

 3 Section 2 of the Sherman Act by maintaining

 4 unlawfully its monopoly by engaging in this conduct.

 5           Clear, straight to the point, and I submit,

 6 more understandable.  And I'm not going to use the

 7 gobbledegook word, that would not be respectful; but

 8 in the detailed and in some places convoluted prose

 9 in those findings we're all struggling to make

10 understandable, that's what Judge Peterson did.

11           Now I want to talk about causation.  We all

12 know antitrust law is not typically unusual in this

13 regard.  You can prove wrongful conduct, the

14 liability, if you will, but you have to prove that it

15 had some effect.  If you engage in the conduct and it

16 didn't make any difference and there isn't any

17 liability, then how can it be damages?  So causation

18 is crucial in a private damages action.

19           Inequitable enforcement action, the Court

20 made new law here.  They said, "Here we will take

21 that edentulous, inferential causal leap," and you

22 don't have to establish that it really would have

23 made any difference because we're trying to stop

24 things before they make a difference and that's the

25 causation standard.
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 1           Now -- and I think this is absolutely

 2 critical -- the "D.C. Circuit emphasized that the

 3 district court expressly did not adopt the position

 4 that Microsoft would have lost its position in the OS

 5 market but for its anticompetitive behavior."

 6           Now, you will see that although this

 7 language appears in one of the findings that the

 8 plaintiffs want, they don't include it.  They take it

 9 out.  They take it out.  This is the critical issue

10 in the case before you, Your Honor:  whether in the

11 operating system market and in the applications

12 market, the conduct here made any difference.  And in

13 the government case, neither the district court nor

14 the court of appeals said it did.  Now, that's

15 critical under the distortion issue because these

16 findings talk about causation left and right.

17           Judge, be very careful because they are

18 talking about effects in a browser market.  You and I

19 might understand that and I'm sure the people at this

20 table understand that, but it's taken me years to

21 figure out how these things fit together.  One thing

22 is clear.  No causation in the government case.  And

23 to suggest to the jury -- you don't have to tell

24 them -- but to suggest otherwise, all of a sudden

25 makes everything that happened in the government case
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 1 look like its already decided, the causation issue

 2 here.

 3           Now one thing that is clear and uniform in

 4 these cases is that no court that has focused on

 5 collateral estoppel has agreed that causation was

 6 established in the government case.  Judge Pollack in

 7 California, who was the first judge to deal with

 8 collateral estoppel issues, was unequivocal,

 9 causation was not determined.  Judge Alvarado who

10 succeeded Judge Pollack when he went to the court of

11 appeals, same conclusion:  unequivocal, no causation

12 established.  Judge Peterson, no causation

13 established.  In Wisconsin -- and I'm sorry.  I don't

14 know the Judge's name in Wisconsin.

15           MR. CURTIS:  Nichol.

16           MR. ROSENFELD:  -- Judge Nichol, no

17 causation.  And even Judge Motz, even Judge Motz who

18 said that the standard here is supported, denied

19 plaintiffs, both competitor plaintiffs and consumer

20 plaintiffs like the plaintiffs in this case -- he

21 said causation has not been established.  In other

22 words, it's right before you, but I think he said --

23 Chuck, do you have that in front of you?  Thank

24 you -- said nothing in the government case against

25 Microsoft demonstrates that the consumer plaintiffs
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 1 or the competitor plaintiffs suffered any such

 2 injuries and their motions for partial summary

 3 judgment therefore clearly fail.  And what he was

 4 referring to is that a plaintiff in a private

 5 antitrust action must prove that he suffered injury,

 6 in fact, caused by the asserted antitrust violation.

 7           Nothing in the government case against

 8 Microsoft demonstrates that the consumer plaintiffs

 9 suffered any such injuries.  It is a clean sweep.  No

10 court -- I'm sorry, that's 232 F.Supp.2d at 538, Your

11 Honor.

12           Clean sweep.  Clean sweep.  No Court has

13 allowed causation to be a part of this collateral

14 estoppel process.  The findings that we're going to

15 review implicate that issue at every turn.  Judge

16 Peterson in Gordon focused on it as one of the

17 reasons why causation instruction beyond what he

18 provided would be prejudicial and distorting.

19 Causation is going to be a key issue in plaintiffs'

20 case here.

21           The Court went on.  "There is insufficient

22 evidence to find that, absent Microsoft's actions,

23 Netscape" -- excuse me -- "Navigator and Java already

24 would have ignited genuine competition in the

25 market."  He's making the same point.  These were the
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 1 two technologies that were at issue, so he's saying

 2 even absent, even absent Microsoft's conduct, there's

 3 no evidence that these technologies would have

 4 ignited genuine competition.  No causation.

 5           "Neither Navigator nor Java could now, or

 6 would soon, expose enough APIs" -- these are hooks

 7 that allow applications to plug into the operating

 8 system or the middleware -- "to serve as a platform

 9 for popular applications, much less take over all

10 operating system functions."

11           In short, in short, no causation.  No

12 causation in the operating system market for sure.

13 There was no comment about the applications market

14 because the applications market was not at issue in

15 U.S. v. Microsoft.  And these findings suggest even

16 in the market for browsers, there was no causation,

17 lest there be any question about that,

18 Judge Kollar-Kotelly on remand discussed it.  She

19 said neither the evidentiary record from the

20 liability phase nor the record in this portion of the

21 proceeding establishes that the success of IE; that

22 is, Internet Explorer, is attributable entirely or

23 even in predominant part to Microsoft's illegal

24 conduct.  That is, i.e., Microsoft's product itself

25 didn't necessarily benefit from the wrongful conduct
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 1 here.

 2           Let's go to -- now I want to show you how

 3 this causation issue plays out directly in the

 4 findings, Your Honor.  Now, this is one of the

 5 findings -- it's a work of art in and of itself, I

 6 think, but this is one of the edited findings,

 7 Findings 28 and 29.  This finding, particularly at

 8 the bottom, discusses -- its a little hard to read --

 9 but it says, "Thus, the growth of middleware-based

10 applications could lower the costs to the user of

11 choosing a non-Intel-compatible PC operating system.

12 It remains to be seen, though, whether there will

13 ever be a sustained stream of full-featured

14 applications written solely to middleware APIs.  In

15 any event, it would take several years for middleware

16 and the applications it supports to evolve from a

17 compatible PC operating system over an

18 Intel-compatible one falls so low as to constrain the

19 pricing of the latter systems."

20           Now let me explain what that last sentence

21 says because it's difficult to read.  This is a

22 finding as edited by the plaintiffs.  They lunged

23 together 28 and 29, and they've taken out the crucial

24 caveat at the end, the causation caveat that says

25 here's the theory of how this would work.  The theory
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 1 is people would write applications to middleware.

 2 Middleware is, if you will, platform-agnostic.  It

 3 will run on Mac, it will run on Linux, it will run on

 4 Sun, it will run on Microsoft.  So if you had a

 5 middleware rule where applications could be written

 6 to middleware, there would be competition at the

 7 operating system level and that would constrain

 8 price.

 9           That's the theory that Judge Jackson sets

10 out in what he titles "Findings."  At the end it

11 says, however, that theory, it remains to be seen, if

12 you will, whether it will work.  Whether there will

13 be the kinds of applications that would be sufficient

14 to sustain competition in the operating system

15 market, that's a causation finding.  Now, that's not

16 changing the tense.  That's not making the

17 abbreviations complete.  That's taking out the

18 critical causation caveat which is at the core of

19 this case.  At the core of this case.

20           Let's do another one.  These are Findings

21 74 and 77, and they are, Your Honor, to the same

22 effect.  The theory is set out above.  If Java

23 exposed enough APIs, then people would write to Java

24 and that would do the trick in terms of competition.

25           And then it says, "To date, the Java class
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 1 libraries do not expose enough APIs to support the

 2 development of full-featured applications that will

 3 run on multiple operating systems without the need

 4 for porting; they will do relatively simple,

 5 network-centric applications."  That's a causation

 6 finding.  That at the time that the Court made its

 7 findings, there was no evidence that its theory

 8 would, in fact, work.  And I submit subsequent

 9 history demonstrates that it doesn't work.  Java has

10 been relegated to largely Applets, not full-featured

11 applications.

12           The same is true in 77.  After talking

13 about the theory, the Court -- this is Judge

14 Jackson -- "Nevertheless, these middleware

15 technologies have a long way to go before they might

16 imperil the applications barrier to entry.  Windows

17 98 exposes nearly ten thousand APIs" -- that's the

18 horse -- "whereas the combined APIs of Navigator and

19 the Java class libraries, together representing the

20 greatest hope for proponents of middleware, total

21 less than a thousand."  That is, at the time of the

22 judgment in U.S. v. Microsoft, the causation argument

23 didn't work.  Didn't work.

24           Now, in an effort to present an objective

25 view of what happened in the case, plaintiffs want to
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 1 take out those causation caveats.  I submit, Your

 2 Honor, that is misleading and it's misleading not

 3 just on a little issue, it's misleading on a huge

 4 issue, a huge issue at the core of this case.  And it

 5 demonstrates, I would submit, the impossibility of

 6 this exercise, of figuring what of Judge Jackson's

 7 prose stays in, what goes out, what gets rewritten.

 8 It's bad enough that findings would be read to the

 9 jury, but edited findings that the parties have

10 fought over and you have to referee; interminable,

11 impossible, I submit it will end up being reversible.

12           Let's go to the last one, which I think in

13 some ways is the most interesting.  This is Finding

14 411.  This is a finding that plaintiffs want in and

15 we're going to talk about why it's inappropriate.  It

16 refers to the course of conduct allegations in the

17 case.  Now, this finding is cited by the court of

18 appeals.  It's cited not once, but twice by the court

19 of appeals.

20           And it's cited, Your Honor, both times for

21 the last two sentences.  The last two sentences are

22 the ones that you saw earlier the court of appeals

23 seized on from Judge Jackson's findings.  There is

24 insufficient evidence to find that, absent

25 Microsoft's actions, Navigator and Java already would
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 1 have ignited genuine competition in the market for

 2 Intel-compatible PC operating systems.  It is clear

 3 that Microsoft retarded, and perhaps extinguished,

 4 the process by which these two middleware

 5 technologies could have facilitated the introduction

 6 into an important market.  That's what was cited and

 7 particularly there is insufficient evidence.  That is

 8 the only, only piece of this finding that the court

 9 of appeals referred to, referred to it twice; has to

10 do with the causation issue, which is precisely the

11 context in which the Court referred to it, and this

12 is the only language from this finding that

13 plaintiffs in their effort to provide an unbiased

14 view of what happened to the jurors while excised.

15 They want to take out the only thing that the court

16 of appeals found was important in this finding and

17 provide the jury with the rest.  Nonsense.  And it's

18 not a piddling issue.  It's the ball game on

19 causation.  It's the ball game.

20           Now, the government case was not about

21 price.  It was about these various technologies,

22 principally, Sun and Java and Microsoft's effort to

23 constrain middleware because middleware might be a

24 threat to its monopoly, not about price.  The case

25 before you, Your Honor, is all about price.  It's all
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 1 about a theory that Microsoft, because of its market

 2 power, is able to charge any price it wants.  That's

 3 what the case is really about.  It is true in the

 4 applications market.  It's true in the operating

 5 system market.  And there are two findings in the

 6 government case that bear on price.  They are in the

 7 context of market definition issues; but again, they

 8 highlight the difficulties here of trying to carve

 9 out certain findings.

10           Plaintiffs claim is that Microsoft

11 charges -- at least I think it is -- Microsoft

12 charges too high a price.  Is that right, Ms. Conlin?

13 Too high of a price.

14           MS. CONLIN:  That's one of the three.

15           MR. ROSENFELD:  Yeah, okay.

16           The Court tells Microsoft:  "It's not

17 possible with the available data to determine with

18 any level of confidence whether the price that a

19 profit-maximizing firm with monopoly power would

20 charge for Windows 98 comports with the price that

21 Microsoft actually charges."  There is no evidence in

22 this case that tells you that Microsoft is charging

23 too high of a price.  Indeed, the Court goes on to

24 say:  "Microsoft could be stimulating the growth of

25 the market for Intel-compatible PC operating systems
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 1 by keeping the price of Windows low today."

 2           Now, these are findings that are germane to

 3 the issues in this case.  It won't surprise you, Your

 4 Honor, to learn that Finding of Fact 65 is not one of

 5 the 220 the plaintiffs believe that the jury needs to

 6 understand to really understand the case; again,

 7 highlighting the inevitable selective nature of this

 8 process and the unfairnesses that are just implicit

 9 in each finding that we're going to have to parse our

10 way through.  And we can do it this afternoon, and if

11 that doesn't convince you, nothing will, about the

12 lack of utility of this exercise.

13           That's why Judge Peterson adopted the

14 course he adopted in Gordon, to give the jury a fair

15 summary of what was in and what was out.  The summary

16 that Mr. Hagstrom and Mr. Crew in Minnesota had no

17 difficulty in using in their opening statement and in

18 witness examination and expert examination and the

19 like.

20           Now, that talks about the findings.  I want

21 to underscore the difference in the two cases

22 because, again, I think the courts that have focused

23 on the all-important prejudice, distortion and

24 unfairness issue are focused, among other things, on

25 this issue of the overlap between the cases.  This

Pristine Unsigned Page  97



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 weekend I was working with my fifth grade son on his

 2 Venn-diagrams, and I tried to figure out if there was

 3 some way I could do a diagram that would explain

 4 this.  And he does better on Venn-diagrams than I do

 5 so we're going to have to settle for this kind of

 6 chart.  But let's look at it.

 7           United States v. Microsoft, the time period

 8 at issue, 1995 to 1998.  This case.  It starts with

 9 conduct, I believe, in the early to mid-1980s and it

10 runs up to the present, as far as I know.  I mean,

11 we've been getting document requests and

12 interrogatories.  Every time there's some article in

13 the newspaper about a new technology, we get an

14 interrogatory or a document request related to it.

15 So the time period is right up to the present.

16 Market at issue in U.S. v. Microsoft was the

17 operating system.  Now markets at issue, in this case

18 operating system, spreadsheets and word processing.

19 Three markets over a much longer time period.

20           Monopolization theories.  The government

21 case, it was unlawful maintenance of the monopoly.

22 The government did not argue that the monopoly had

23 been unlawfully acquired.  In this case plaintiffs

24 are arguing unlawful acquisition, unlawful

25 maintenance.
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 1           Alleged anticompetitive conduct.  The focus

 2 in the government case, as we've said, was on two

 3 distinct middleware products:  Navigator and Java.

 4 In a browser market these were two limited and

 5 distinct middleware products.

 6           This case has a broad and ever expanding

 7 range of conduct that has been challenged -- directed

 8 maybe a little bit at Netscape and Sun -- but in

 9 virtually every other competitor and every other

10 product in the marketplace for the last almost 20

11 years; ever expanding, narrow.  This is the donut

12 hole.  This is a huge donut in terms of what's at

13 issue.

14           Causal antitrust injury, causation that

15 we've just been talking about, not required and not

16 proved in the government case.  It was an equitable

17 enforcement action with a greatly reduced causation

18 burden, greatly reduced, edentulous.

19           The plaintiffs' case here is the standard

20 antitrust and tort law generally causation issue.

21 You have to show antitrust injury, which is a special

22 kind of injury; and injury, in fact; and you have to

23 show that "but for" the plaintiff and the defendant's

24 conduct, the injury would not have taken place.

25           "But for" causation.  Something we're all
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 1 familiar with from virtually every speciality and

 2 category of the law.  That's what would have to be

 3 proven here.

 4           Now, I think this gets and it helps us get

 5 to the issue of the -- I would say unavoidable

 6 unfairness that's presented by providing to the jury

 7 40 or 50 pages of preclusive findings; and that is,

 8 it makes it seem that what's already happened is the

 9 bulk of what needs to happen, that what was decided

10 in the government case is really forwarding what

11 happens here.

12           Plaintiffs talk about Microsoft and

13 litigation tactics and strategies.  Look, we are all

14 here, I would like to say, to talk about objective

15 truth, but I think we're probably here to talk about

16 litigation tactics and strategies.  I don't think

17 either side gets much of an edge on the other in

18 terms of their bona fides in that regard.

19           The simple issue is one of fairness, which

20 the Iowa Supreme Court, contrary to plaintiffs'

21 forecast, said was very, very important.  And the

22 danger of an extensive list of facts is that it will

23 distort what really has to be resolved here.  These

24 three years will dictate what happens over 20.  This

25 one market will fade over into three.  Unlawful
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 1 maintenance will become confusing, and it will

 2 become acquisition.  And this conduct relating to two

 3 middleware technologies will then bleed over into

 4 this broad range of anticompetitive conduct that was

 5 never even mentioned in the government case.  And the

 6 causation issues, as you've seen, will be confused

 7 and we will have arguments like the Professor Murphy

 8 argument, the argument that this issue has already

 9 been precluded.

10           Now how do we avoid that, Your Honor?  We

11 avoid that by doing what Microsoft -- I need some

12 help, sorry -- I say Microsoft, but what I really

13 mean is what happened in Gordon, what Microsoft has

14 proposed here -- and that is in the context of an

15 instruction like the one that Judge Peterson gave in

16 Minnesota -- that these core elements of the claim,

17 and that's what they are, are embodied, the necessary

18 and essential vital and crucial findings are embodied

19 in the ones in this chart and the ones on this chart.

20           And that is what Judge Peterson's ruling

21 accomplished.  Whether you call it conclusions of law

22 or particular findings, what he did was outline the

23 case for the jury, tell them what they needed to know

24 and what Microsoft was precluded from disputing.

25           And, incidentally, Your Honor, preclusion

Pristine Unsigned Page  101



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 is not a one-way street.  Microsoft may be precluded

 2 from disputing it, but plaintiffs are also precluded

 3 from putting in evidence if they get an instruction.

 4 The whole purpose of collateral estoppel, at least in

 5 part, is efficiency.  So if Microsoft is precluded,

 6 plaintiffs don't need to put in the evidence that

 7 they would have put in absent that.

 8           And what Judge Peterson tried to do was

 9 identity the key issues which we -- which are

10 incorporated in the findings of fact that we have

11 agreed to be entered here and in that way to provide

12 a fair summary to the jury without the insoluble

13 problems that come from trying to force these

14 findings.  I believe that term ought to be in quotes

15 because these are unlike any findings in any other

16 case I've ever seen, to force them into a box where

17 they can be provided to the jury.

18           And it is no answer to say, as plaintiffs

19 have said, "Oh, we will deal with that later," Your

20 Honor.  The Iowa Supreme Court was too smart for that

21 because once you get your foot in the door with 40

22 pages of findings, the argument becomes irresistible

23 that that's what needs to be told to the jury.  And

24 the Court said, "No, no, no, no.  Before you invoke

25 collateral estoppel, you need to focus on prejudice,
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 1 distortion and confusion.  You need to do it now."

 2           Judge Peterson anticipated that reasoning

 3 to the letter, and this was his response and he got

 4 it right.

 5           And I think I'm done, but can I just take

 6 one minute and check my notes, Your Honor?

 7           THE COURT:  Yes.

 8           MR. ROSENFELD:  Your Honor, I think I've

 9 probably worn out my stay.  I will stop.  I do have

10 copies of my slides.

11           THE COURT:  Thank you.

12           MR. ROSENFELD:  The numbering at the bottom

13 may be a little bit confusing because I didn't

14 necessarily use it in the same order.

15           THE COURT:  Thank you very much.  We will

16 take a recess until 1:30.

17           (A noon recess was taken.)

18           THE COURT:  Are you ready to proceed?

19           MR. ROSENFELD:  Your Honor, one little bit

20 of housekeeping.  I mentioned the jury instruction

21 that Judge Perterson gave in Gordon, and I do have

22 copies of that for Your Honor.

23           THE COURT:   Okay.  Thank you.

24           Thank you, sir.

25           Are you ready to proceed?
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 1           MR. HAGSTROM:  Thank you, Your Honor.  We

 2 have a couple little housekeeping matters too.

 3           Ms. Conlin wanted me to let you know that

 4 there are some upcoming depositions in this case, so

 5 she's going to be traveling so she will not be here

 6 this afternoon and she begs the Court pardon that

 7 she's not here.

 8           Then also we have a copy of the slides that

 9 we've shown this morning.

10           THE COURT:  Okay.

11           MR. HAGSTROM:  We provided a copy to

12 Microsoft.  And in addition, I mentioned to you that

13 we had a notebook that contains all of the findings.

14 It has Judge Jackson's findings and our proposal, the

15 source material and a line for "accepted," "rejected"

16 in it.

17           THE COURT:  All right.

18           MR. HAGSTROM:  So hopefully that will be of

19 some help to Your Honor --

20           THE COURT:  I appreciate it.

21           MR. HAGSTROM:  -- when we go through the

22 findings.

23           THE COURT:  I appreciate it.  Thank you

24 very much.

25           MR. HAGSTROM:  In response to the arguments
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 1 we heard from Mr. Rosenfeld this morning, when you

 2 cut right through it all, really what is being asked

 3 is for this Court to simply throw up your hands and

 4 say, "This issue is too complicated."  And what he

 5 indicated earlier, that's exactly what Judge Peterson

 6 did; and as a direct result of that, you saw the jury

 7 confusion that resulted.

 8           Now, to suggest that the jurors did not

 9 correctly remember their impressions nine months

10 later, I think is pretty amazing.  We remember events

11 that were far longer than nine months ago and there

12 are certain things that we remember about those

13 events.  We form impressions.  We may not remember

14 all of the minutia of certain events, but we have

15 impressions.  And those impressions, obviously, are

16 what counts when we're talking about jurors, and

17 these jurors had the impression as a result of what

18 Judge Peterson did with these instructions and what

19 Microsoft was able to do to sanitize the effect of

20 the government case was that the jurors basically put

21 it out of their minds.  And that is not -- that does

22 not serve the purpose of collateral estoppel.

23           And I was also pretty amazed that Judge

24 Rosenfeld -- or, excuse me, Mr. Rosenfeld.

25           MR. ROSENFELD:  I will take it.  That's
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 1 okay.

 2           MR. HAGSTROM:  You want an appointment?

 3 -- was suggesting that this Court can't get it right

 4 and it's going to be reversed on appeal.  The fact of

 5 the matter is this Court can get it right and with

 6 the parties' assistance will get it right.  There is

 7 a lot of material here, but as we talked about

 8 earlier, the courts, the federal courts, went through

 9 a very analytical approach.  And when you look at the

10 findings that were necessary to each of those

11 elements, those are the findings that we utilize

12 here.  And if it was as simple as saying let's just

13 use the 16 findings of Microsoft, those 16 were

14 discussed by the Iowa Supreme Court.  If that's all

15 that they thought was appropriate for collateral

16 estoppel, they would not have remanded for further

17 consideration of the remaining 336 findings.

18           Now let's take a look at the Iowa Supreme

19 Court decision, and just as we saw with Microsoft's

20 redactions of Finding 394, sanitizing that finding,

21 let's take a look how it actually handled the Iowa

22 Supreme Court decision.

23           The last paragraph before IV of that

24 decision -- it's on page 119 of the decision -- says,

25 "These cases illustrate that we apply the necessary
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 1 and essential requirement narrowly, and only preclude

 2 those facts vital or crucial to the previous

 3 judgment, or those properly characterized as ultimate

 4 facts without which the previous judgment would lack

 5 support," citing the Hutchinson case which was a 1968

 6 case dealing with claim preclusion, not issue

 7 preclusion.  And this is a section that, as I

 8 mentioned earlier this morning, is talking about the

 9 history within the State of Iowa of the concepts of

10 res judicata, claim preclusion and then it moves into

11 later after the citation to Hutchinson, issue

12 preclusion talks about the Hunter factors, moves from

13 the First Restatement to the Second Restatement.  So

14 this discussion right here in this paragraph has to

15 do with the history of the development of the law

16 over actually a century of time that is simply not

17 the standard today.

18           The Iowa Supreme Court has not said -- in

19 fact, it specifically stated just the opposite --

20 that we don't look to ultimate facts.  You look to

21 what was important to the party and what those facts

22 were that were necessary to the prior judgment.

23           Yet there is much reliance placed upon

24 Judge Peterson's decision in Minnesota.  Well, there

25 was no mention by Judge Peterson of the Restatement
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 1 Second of Judgments, none whatsoever in this

 2 decision.  He didn't apply it and what he applied was

 3 this very same ultimate fact test that Microsoft

 4 would like to be applied here.

 5           And in the next section talking about

 6 the -- that has the heading "Analysis of the District

 7 Court's ruling," the Supreme Court notes that the

 8 trial court, Judge Reis, appropriately stated the

 9 standard, that she spent two-and-a-half pages

10 discussing the legal conclusions that survived intact

11 after the D.C. Circuit modified the district court's

12 judgment.  But then it points out that she drifted

13 away from the intent of collateral estoppel when she

14 talked about, quote, "provided a proper foundation,"

15 close quote, or proper basis for prior adjudication.

16 So what we've done here is we are demonstrating to

17 the Court which of these findings in fact are

18 necessary to the prior judgment.

19           Let's take a look further on in the

20 discussion.  Mr. Rosenfeld cited to you Footnote 2,

21 and he pulls some clauses out of that footnote and

22 basically the message he was conveying to Your Honor

23 is that, well, although the Comes plaintiffs would

24 like to start with a whole panoply of facts, that is

25 not the purpose of collateral estoppel.
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 1           Well, let's just back up and take a look at

 2 the text.  The text is talking about subsidiary

 3 facts, and the Court is saying, Well, it would be

 4 great for the plaintiffs to start with a whole

 5 panoply of subsidiary facts, but that's not the

 6 purpose of collateral estoppel.

 7           The Court did not say plaintiffs are not

 8 entitled to numerous, necessary and essential facts

 9 which, of course, is what we are here about.

10           Now, furthermore, in the next paragraph,

11 which has a keynote 11 right in front of it or at the

12 beginning, it says:  "Before a court applies

13 collateral estoppel offensively, the Court must also

14 consider whether treating an issue or fact as

15 conclusively determined will complicate the

16 determination of other issues in a subsequent action

17 or prejudice the interests of the defending party."

18           That's a very simple statement that

19 Hunter -- the Court in Hunter made about offensive

20 collateral estoppel and it referred, I believe, back

21 to the U.S. Supreme Court's decision in Parklane

22 Hosiery.  And all that paragraph is referring to is

23 that offensive collateral estoppel you look to see if

24 there's any issues of unfairness that may apply to

25 its application as opposed to the application of
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 1 defensive collateral estoppel.  So with regard to

 2 offensive collateral estoppel, there's a couple of

 3 issues that the U.S. Supreme Court identified; such

 4 as, is there a different -- were there procedural

 5 mechanisms, for instance, in the second action that

 6 weren't available in the first action, but we don't

 7 have anything like that here.  And they went through

 8 a couple of items, but none of those exceptions is

 9 Microsoft relying upon and none are applicable here.

10           In the next section -- again, we talked

11 about this earlier -- a lengthy list of subsidiary

12 facts granted preclusive effect could be very

13 prejudicial to a defendant.  So again, it's going

14 back kind of to the issue that was cited to Your

15 Honor from Footnote 2.  The Court was saying if you

16 have now a whole host of these subsidiary facts or

17 innocuous facts, those could potentially prejudice a

18 defendant.  How?  Well, it's the red Volkswagen

19 example I gave to Your Honor earlier.  We don't have

20 that type of situation here.  There's some particular

21 fact that we're trying to bind Microsoft to that is a

22 collateral issue to the prior proceeding.

23           And the issue about Microsoft is trying to

24 turn this whole issue of juror confusion on its head,

25 really what it wants to do here is to take and
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 1 sanitize these findings and conclusions down to

 2 little discrete clauses about, well, there was an

 3 illegal contract, or, something about an icon; which,

 4 by the way, I can assure you, Your Honor, the federal

 5 case was not about the size of icons on the desktop

 6 computer.  It's far from that.

 7           But the point is by limiting the findings

 8 as Microsoft would have Your Honor do to 16 findings,

 9 that confuses the jury.  We saw it in an example and

10 it opens the door where Microsoft would have it open

11 the door for them to come in and collaterally attack

12 through presentation of evidence to undermine the

13 very factual bases that were necessary to those prior

14 findings.

15           Now, there's some discussion about

16 Professor Murphy and Mr. Rosenfeld suggested, "Oh,

17 well, his testimony went to the tying claim," which

18 he contends was the primary cause of action in the

19 government case.  Well, if it was the primary cause

20 of action, first of all, why would the tying

21 discussion be two-thirds of the way through the D.C.

22 Circuit's opinion?  Tying wasn't the primary basis of

23 the government case.  It was monopolization, pure and

24 simple.  That was the primary cause of action.

25           Let's take a look at Judge Kollar-Kotelly's
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 1 decision at 224 F.Supp.2d 76, and at page 151 there's

 2 a heading:  "Dr. Murphy's Causation Analysis."  And I

 3 will quote here, "The Court finds that Dr. Murphy's

 4 conclusions as to the effect of Microsoft's conduct

 5 upon Navigator and Java are factually in conflict

 6 with the conclusions of the appellate court that gave

 7 rise to the findings of liability in this case,"

 8 close quote.

 9           Judge Kollar-Kotelly went on, quote,

10 "Dr. Murphy's conclusions" -- excuse me --

11 "conclusion that the anticompetitive conduct

12 identified in this case had no emphasis in the

13 original effect upon Microsoft's monopoly; in other

14 words, the monopolization claim can be seen to

15 undercut, if not directly contradict, the inference

16 of causation necessary to the appellate court's

17 imposition of liability.  Although Dr. Murphy has

18 protested any assertion that his analysis ignores,

19 contradicts or second-guesses the findings of the

20 appellate court, the Court disagrees," close quote.

21           What Microsoft did in the remedies phase

22 was precisely what they are doing in Minnesota, which

23 is precisely what they want to do here, and Judge

24 Kollar-Kotelly said, "No way."  Dr. Murphy's

25 testimony is directly contrary to the findings of
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 1 liability in the D.C. Circuit decision and Judge

 2 Jackson's findings.  Then she goes on:  "Most

 3 troubling to the Court in examining Dr. Murphy's

 4 analysis is the fact that many of the conclusions

 5 reached by Dr. Murphy cannot be reconciled logically

 6 with significant portions of the appellate court's

 7 opinion.  Based upon the Court's concerns as to the

 8 basis for Dr. Murphy's causation analysis, the Court

 9 ascribes little, if any, weight to this portion of

10 Dr. Murphy's testimony."

11           What this points out, Your Honor, is that

12 Microsoft wants all of this sanitized and limited to

13 16 findings so it can come in and do precisely that,

14 to present evidence that's clearly contradictory if

15 not to the letter of the legal conclusions of the

16 D.C. Circuit, contrary to the factual bases necessary

17 to that decision.  And so right at the beginning

18 Mr. Rosenfeld talked about, "Well, there's two issues

19 here.  One, what's the scope of collateral estoppel;

20 and, second, how does it get used?"  Well, we're not

21 suggesting that every single one of these findings is

22 going to be read at length to the jury.

23           Your Honor, the Court may determine that

24 maybe there's some paraphrasing that needs to be done

25 or shortening that needs to be done.  But the fact
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 1 that there is collateral estoppel with regard to

 2 these 220 findings is so that plaintiffs when

 3 Microsoft attempts to put on a witness to present

 4 evidence that's directly contrary to those 200

 5 findings, any particular one, we can say, "Objection,

 6 Your Honor, this is directly contrary to finding such

 7 and such, and the evidence should be excluded because

 8 in that circumstance Microsoft would be attempting

 9 directly to undermine the decision of the federal

10 courts."

11           Mr. Rosenfeld first spent a great deal of

12 time talking about the Iowa Supreme Court's decision

13 and how careful this Court has to be in applying it

14 and looking at the necessary and essential standards

15 and emphasizing only findings that were necessary and

16 essential to the prior judgment be included.  Yet

17 then I was puzzled to hear that throughout much of

18 his argument, he's pointing to provisions in the

19 findings which were not necessary and essential to

20 the prior judgment and then criticizing us for not

21 including them.

22           One example is Footnote 65 on pricing.  He

23 criticizes us for not including that, yet I'm sure he

24 would be the first to admit that pricing was not

25 necessary and essential to the prior adjudication;
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 1 therefore, it wasn't included by us.  And that also

 2 gets us into the issue that is commonly raised by

 3 defendant in this circumstance, "Well, if the

 4 plaintiffs are going to get these findings, we're

 5 entitled to get those findings."  That would be

 6 called mutual offense to collateral estoppel which

 7 does not exist and, in fact, the U.S. Supreme Court

 8 in the Parklane Hosiery decision at 439 U.S. 327 in

 9 Footnote 7 answered that very issue and said, quote,

10 "It is a violation of due process for a judgment to

11 be binding on a litigant who is not a party or privy

12 and therefore has never had an opportunity to be

13 heard," close quote.  So, in other words, that

14 court -- and there's been other courts addressing

15 this very same issue that the defendant calls

16 "cherry-picking" -- but the Court's call it, no, it's

17 application of due process.

18           If the plaintiff, the one -- the party

19 seeking the application of offensive collateral

20 estoppel wasn't a party, they can't be bound by

21 something that was said in the prior adjudication.

22           Mr. Rosenfeld also appeared to attach some

23 significance to the time lapse between Judge Jackson

24 issuing the findings of fact in November of '99 and

25 later the conclusions of law in April of 2000.  But I
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 1 think, as he mentioned, Judge Jackson did that in the

 2 hope that the parties would settle.  I think he

 3 suggested that in the interim Judge Jackson changed

 4 his mind about the exclusive dealing claim of the

 5 plaintiffs, the government.

 6           Well, there's no evidence of that.  There

 7 was no exclusive dealing in -- as a separate

 8 Section 1 claim in the findings.  Sure, there were

 9 exclusive contracts that ultimately were the basis

10 for the Section 2 monopolization conclusions, but he

11 didn't reverse himself between those two decisions.

12           Now, there is -- I think Mr. Rosenfeld said

13 something to the effect that the government just gave

14 up on the tying claim because it couldn't prove

15 causation or something to that effect.  Well, between

16 the time period of Judge Jackson's decision and

17 judgment in the trial court and the remand back to

18 Judge Kollar-Kotelly, there was a change in

19 administration and we went from a situation where

20 under the Clinton Administration the Department of

21 Justice was looking very hard at a breakup of

22 Microsoft and then under the Bush Administration that

23 theory was dropped, claims were dropped, and it's

24 quite clear it was for the purpose of reaching a

25 settlement with Microsoft.
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 1           Mr. Rosenfeld spent a lot of time dealing

 2 with causation and talking about sentences or

 3 findings that were not included, and he contends that

 4 they were for purposes of causation and he also

 5 talked about -- he suggested that there's a

 6 distinction between causation in an injunctive claim

 7 and a damages claim.  What we're seeking here for

 8 purposes of collateral estoppel, we're not contending

 9 that application of collateral estoppel here meets a

10 causation and gives us liability; in other words,

11 gives us partial summary judgment on causation.  And

12 that is why Judge Nichol in the Capp case in Dane

13 County refused to give the plaintiffs their partial

14 summary judgment.  He granted collateral estoppel

15 with regard to numerous findings, but he didn't give

16 the plaintiffs partial summary judgment, and the same

17 is true in Minnesota.  What we did after we obtained

18 collateral estoppel was Judge Peterson agreed that

19 and entered a finding that, Microsoft had, in fact,

20 violated Minnesota's antitrust law.

21           So the whole issue of, you know, whether

22 some finding does or does not prove causation is

23 irrelevant here.  I mean, it's just a straw-man

24 argument.  We're not attempting to pull causation out

25 of these findings.  What we are attempting to do,
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 1 however, is to pull those facts that are necessary to

 2 the legal determinations of Microsoft having violated

 3 Section 2 of the Sherman Act and the similar

 4 provisions of Iowa's competition law.

 5           Now, Mr. Rosenfeld also went through some

 6 findings and, for instance, in Findings 28 and 29,

 7 number one, they clearly don't relate to causation.

 8 Those findings were specific to the relevant market

 9 definition.  They were talking about the substitute

10 ability of various products and to why they are

11 not -- you know, substitutes for the operating system

12 software.  It had nothing to do with causation, but

13 again, like I mentioned, we're not seeking causation

14 here.  So this is whole red herring argument about

15 causation.

16           There was also some discussion about

17 Findings 74 through 77, and I believe the discussion

18 was something to the effect that while Microsoft has

19 tens of thousands of APIs and applications available

20 for Windows and so on and so forth, that there's a

21 more limited number available for Java and, you know,

22 that was actually part of a causation argument that

23 the -- that Microsoft made to the D.C. Circuit.  And,

24 of course, the effect of that is that, gee, if you

25 kill off a company early enough, well, we can't show
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 1 that it would have been a successful competitor.

 2 Plaintiffs can't possibly show that.  I mean, it's

 3 all speculation as to what would have happened in the

 4 "but for" world.  Because they can't prove it, we

 5 therefore win.  So, therefore, we can go around

 6 squashing nascent companies at our behest and we

 7 don't have to worry about liability.  I mean, that

 8 was the substance of Microsoft's argument, and,

 9 fortunately, the D.C. Circuit disagreed with that

10 argument.

11           It says we may infer causation when

12 exclusionary conduct is aimed at producers of nascent

13 competitor technologies as well as when it is aimed

14 at producers of established substitutes.  So just

15 because there's a company out there that's just

16 getting started, doesn't mean there's no liability

17 for squashing that competitor as opposed to a

18 well-established competitor.

19           And I think Mr. Rosenfeld, again, although

20 this is really a straw-man-type argument, suggested

21 that there really was no causation discussion in the

22 D.C. Circuit decision; but on the contrary, it was

23 discussed at its own heading, own discussion starting

24 at page 78 of that decision.  In fact, in its

25 conclusion to that section, the Court wrote:  "In
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 1 short, causation affords Microsoft no defense to

 2 liability for its unlawful actions undertaken to

 3 maintain its monopoly in the operating system

 4 market."  So, in other words, the D.C. Circuit

 5 rejected Microsoft's arguments on causation.

 6           Now, Your Honor raised a question of

 7 Mr. Rosenfeld when he -- I believe, hopefully, I will

 8 get this right -- was asserting that if the

 9 D.C. Circuit didn't address an issue, there can't be

10 collateral estoppel.  And Your Honor asked, "Well,

11 what if there's no appeal?"  And he said, "Well,

12 that's different.  Then it would be final and

13 collateral estoppel could attach then to the district

14 court's judgment."  Well, the same reasoning applies

15 to the decision-making process of an appellant in

16 choosing not to appeal an issue.  So Microsoft chose

17 in great part to not challenge findings of fact.  In

18 fact, the D.C. Circuit noted that many, many times

19 that Microsoft has not challenged these findings that

20 are necessary to this particular legal conclusion.

21           So following Microsoft's argument, it would

22 mean that if they make the conclusion in writing

23 their appeal briefs, that, you know, we're not going

24 to win this issue, so let's not -- let's not raise

25 it.  Let's focus on something else; that because they
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 1 made that choice with regard to a particular issue,

 2 they can come then to a later proceeding like this

 3 one, which, of course, they knew was pending at the

 4 time they made that decision and say, "Well, wait a

 5 minute.  We didn't appeal that.  The D.C. Circuit

 6 didn't address that particular issue, so by the way,

 7 you don't get collateral estoppel."  But the fact is

 8 it goes back to Mr. Rosenfeld's concession that

 9 indeed they chose not to appeal just as if they

10 hadn't appealed.  If they didn't appeal the issue,

11 it's final, and that was quite clear as a result of

12 the D.C. Circuit's decision.  Now, let me just give

13 you a couple of examples.

14           On page 52 of the decision -- and this is

15 discussing whether or not the Macintosh operating

16 system is a reasonable substitute for consumers so

17 that it should be included in the relevant market

18 definition -- the D.C. Circuit writes, quote,

19 "Microsoft neither points to evidence contradicting

20 district court's findings nor alleges that supporting

21 or record evidence is insufficient and since

22 Microsoft does not argue that even if we accept these

23 findings, they do not support the district court's

24 conclusion, we have no basis for upsetting the

25 Court's decision to exclude Mac OS from the relevant
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 1 market.

 2           So based upon Mr. Rosenfeld's theory

 3 because Microsoft didn't make an argument like the

 4 D.C. Circuit is suggesting, they didn't make that

 5 challenge, that now Microsoft should be left free in

 6 this litigation to come in and say, "Your Honor, Mac

 7 Office ought to be part of the relevant product

 8 market so now we have to reassess all of these

 9 conclusions about the relevant market made by the

10 D.C. Circuit."  That's just not the way it works.

11 They made a decision.  They have to live with it.

12           Just like the other examples of trying to

13 cut little clauses here and there, I mean, with

14 regard to the Java deception story, Mr. Rosenfeld

15 used alleged deception.  Well, it's not alleged

16 deception.  There was a finding of deception.  There

17 was liability in part based upon that deception.

18 And, of course, the D.C. Circuit did say that they

19 carefully reviewed all 412 of the Findings of Fact

20 with painstaking care.  They didn't reverse any of

21 them.

22           And while Microsoft suggests that applying

23 collateral estoppel to 220 findings is, quote,

24 "absolutely unprecedented," close quote, whether or

25 not that's an accurate statement, I guess I disagree
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 1 with; but the conduct here is absolutely

 2 unprecedented, what Microsoft did over the course of

 3 time.

 4           And there are a couple of cases.  The Emich

 5 case, the U.S. Supreme Court decision that talks

 6 about application of collateral estoppel and numerous

 7 findings; and the Sabloskey case that is cited in our

 8 brief similarly talked about the lawyer actually

 9 being permitted to read into the record portions of

10 the prior case and decision.

11           I'm sure one overriding question for Your

12 Honor is how will this material be presented to the

13 jury, and that ultimately comes down to the

14 instructions both at the beginning of the trial and

15 at the end of the trial.  We believe that, you know,

16 these findings should be available in notebooks.

17 They may be summarized in opening statement; as I

18 mentioned, they be included in part in preliminary

19 instructions, but the important thing here is to

20 prevent Microsoft from coming in and undermining

21 through a collateral attack the very bases that were

22 necessary to the prior adjudication.

23           I guess I should make clear, too, we're not

24 suggesting we're going to start off this case or the

25 Court should start off the case by reading from 220
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 1 findings.

 2           One thing that came up in the argument

 3 before the Iowa Supreme Court was that during

 4 Mr. Tulchin's reply, one of the justices asked about

 5 the prejudice argument and said, "Mr. Tulchin, you

 6 mean things like using the word "Jhad" in the

 7 findings, would that be prejudicial to the jury?"

 8           Mr. Tulchin said, "Yes, it would, yes, very

 9 inflammatory language like that would be prejudicial

10 to the jury."

11           Well, the term "Jhad" is nowhere in the

12 findings.  It's nowhere in the conclusions of law.

13 Nowhere in the D.C. Circuit.  "Jhad," kill the

14 competitors -- I'm using the polite term for

15 competitors here in court -- there's very

16 inflammatory language in the documents themselves.

17 These are Microsoft's words.  They weren't Judge

18 Jackson's words.  I mean, like, I said, he didn't use

19 the term "Jhad."  That was a common term used by

20 Microsoft as to how they were going to kill their

21 competitors.

22           And when we took in -- I think it was

23 Appendix B to our opening brief and kind of split out

24 the conclusions of law that were in Judge Reis's

25 ruling, you know, any opportunity to criticize, we
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 1 tried to put them into separate sentences.  It's all

 2 the same thing.  If it should be all in one narrative

 3 or separate sentence, it doesn't really matter to us,

 4 but we broke it out for convenience for the Court to

 5 then go in Appendix C to show which conclusions of

 6 law particular findings were, in fact, necessary.

 7           What it really comes down to here is

 8 Microsoft, you know, wanted to collaterally attack

 9 the prior adjudication.  Mr. Rosenfeld said, "Well,

10 they are free to come in here and put in all of the

11 evidence from the prior government case."  Well, Your

12 Honor, all of that prior evidence took 76 days.

13           And the idea behind collateral estoppel,

14 one of them is you don't get to relitigate.  Another

15 is judicial efficiency.  It would not be judicially

16 efficient to retrieve 76 days' worth of trial.

17           And despite what Mr. Rosenfeld said, the

18 Iowa Supreme Court didn't focus on prejudice.  It

19 discussed an argument raised by Microsoft.  It

20 concluded if you have a bunch of innocuous facts that

21 weren't necessary, there could be prejudice.  Didn't

22 even say there would be prejudice.  There could be

23 prejudice.  If you've got this long list of

24 subsidiary facts or innocuous facts, there could be

25 prejudice.  There could be juror confusion.  It's a
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 1 far different thing and they did not say that if

 2 you've got a long list of necessary and essential

 3 facts, it's prejudicial.  It didn't say that.  And so

 4 there's no prejudice that comes from applying

 5 collateral estoppel to the very findings from which

 6 Microsoft should be bound from relitigating.

 7           If we had to relitigate the entire

 8 government case, 76 days, it sounded like, well,

 9 going through this exercise, now, you know, going

10 through these findings Mr. Jacobs is planning on

11 doing with Your Honor and Mr. Rosenfeld will have his

12 responses, sure it's going to take some time.  You

13 know, it's going to take several hours.  It's going

14 to take Your Honor time to look through the notebook

15 we gave you with all of these findings and say

16 "accept," "reject" or "modify them," whatever.  Sure,

17 it's going to take some time, but I assure you it's

18 going to take a lot less time than 76 days, a lot

19 less time.  And a careful scrutiny of those findings

20 by Your Honor will find and we will show you how each

21 and every one of those was necessary to the prior

22 adjudication.

23           And just let me spend 30 seconds on this

24 266 findings concession.  I mean, talk about

25 revisionist history.  It's just amazing to listen to
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 1 the argument.  You know, Judge Motz did use a

 2 supportive standard.  The Fourth Circuit did say,

 3 "No, 'supportive' is not the same as 'necessary and

 4 essential,'" but Microsoft argued vehemently in

 5 California and vehemently in Minnesota that you have

 6 to use a "necessary and essential" standard.  That's

 7 what Judge Peterson looked to, but he looked to under

 8 an ultimate-fact-type test.  Judge Alvarado in

 9 California looked to it in terms of what Microsoft

10 said was the test under the Restatement Second of

11 Judgments, Section 27.

12           And the Fourth Circuit, I should also

13 mention, did not say you can't have collateral

14 estoppel.  It just said Judge Motz used the wrong

15 standard.  It isn't supportive of.  You need to go

16 back and look at this "necessary and essential"

17 standard, Judge Motz, and rework it, and maybe you'll

18 come up with the same number, but we're uncomfortable

19 with the fact that you've used "supportive of."  Not

20 unlike what the Iowa Supreme Court decision did here,

21 except the language used by the Fourth Circuit as it

22 concerns a standard is different than what the Iowa

23 Supreme Court used.

24           So the Fourth Circuit didn't say you can't

25 have collateral estoppel.

Pristine Unsigned Page  127



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1           Sorry, Your Honor, I've got pages of notes

 2 here --

 3           THE COURT:  That's all right.  Go ahead.

 4           MR. HAGSTROM:  -- of Mr. Rosenfeld.  I'm

 5 trying to scan them very quickly because I may be

 6 about finished.

 7           Oh, going back to this causation issue, I

 8 don't want to continue to harp on this for purposes

 9 of collateral estoppel because we aren't seeking a

10 causation finding here, but it is important for Your

11 Honor to understand in the long run where this case

12 is headed and the standards of causation.  As the

13 U.S. Supreme Court said in the Zenith vs. Hazeltine

14 decision, when you talk about causation in a

15 antitrust case, there is rarely direct evidence that

16 shows causation; rather, causation is a matter left

17 for inference by the jury, number one; and number

18 two, the U.S. Supreme Court decision also makes clear

19 that for purposes of finding causation, there simply

20 has to be a cause -- a cause, not the sole cause, not

21 the only cause, but a cause.  It's not a "but for"

22 test.  There may be other things going on, but if

23 there's a cause here, if the illegal conduct is a

24 cause for the injury, judgment for the plaintiffs.

25           The whole analogy about lug nuts and wheels
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 1 is simply -- it's simply not applicable here.  We

 2 have a situation where Microsoft commingled code,

 3 bound IE to the operating system; and that binding,

 4 as we showed you, Your Honor, earlier, was found to

 5 be illegal, was found to be anticompetitive.

 6           Judge Kollar-Kotelly ruled -- among several

 7 things, she said that, "The conclusions that were not

 8 reversed by the D.C. Circuit" -- in other words, the

 9 conclusions of law by the district court that were

10 not reversed by the D.C. Circuit -- "stood."  They

11 were still binding.  Microsoft would have those

12 conclusions of the district court that were not

13 appealed and were not the subject of discussion by

14 the D.C. Circuit thrown out.  That's just not the way

15 it works.

16           Mr. Rosenfeld was trying to make this case

17 seem a whole lot different than the government case,

18 and there's no question that there are some

19 differences here.  But we pulled up the deposition of

20 Tom Birt, who at the time, and I think still is,

21 general counsel of Microsoft.

22           MR. ROSENFELD:  No, he's not general

23 counsel.

24           He's vice president, but he's not the

25 general counsel.
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 1           MR. HAGSTROM:  Okay.  He's up there,

 2 anyway.  Sorry if I don't recall his precise

 3 position.

 4           This was a deposition November 16, 2000,

 5 and there was an issue about comparing a California

 6 case in which this deposition was taken and the

 7 government case, and discussion as to whether or not

 8 there were differences, were they similar, so on and

 9 so forth.

10           And at page 83, after some objection by his

11 counsel, Mr. Wallace, who is also an intern with

12 Microsoft, the witness answers in response to a

13 question about the similarities or differences

14 between the government case and the California case,

15 "My recollection of reading the complaint" -- that's

16 the California complaint -- "that was served on us,

17 the amended complaint and lingo, is that it was

18 almost entirely a restatement of allegations that we

19 were litigating in the DOJ case."  At times the

20 language in that is different in some ways in a

21 somewhat incomprehensible way.  To the extent I

22 understood the allegations of that complaint, they

23 were entirely or virtually entirely subsumed within

24 the scope of what was in the DOJ case.  So we're not

25 contending the two cases are identical, but it's
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 1 clear that the DOJ case has many, many similarities

 2 to this case.

 3           And to the extent there are differences,

 4 Your Honor will obviously be able to address those

 5 differences through appropriate jury instructions,

 6 but that's not to say that to address those

 7 differences in a jury instruction means, "Okay.

 8 Let's also throw out all of these necessary

 9 findings."  Two major different issues.

10           As we cited to the Court the GAF vs. Kodak

11 case, that was a situation where Kodak had been

12 pursued by the federal government in some liability

13 determinations and the defendant, Kodak, in the

14 subsequent case when GAF was seeking to apply

15 collateral estoppel said, "Well, wait a minute.  The

16 time periods are different here."  And the Court

17 said, "That doesn't matter."  I mean, the time period

18 of the prior adjudication is part of the time period

19 in this adjudication, the subsequent adjudication, so

20 collateral estoppel does and will be applied.

21           And, Your Honor, as to the jury instruction

22 issue, during the discussion about the 266 findings

23 in Minnesota, Mr. Tulchin conceded that any

24 differences, like, time period or products or

25 whatever, that Microsoft demonstrates is appropriate
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 1 can be addressed in jury instructions, so Mr. Tulchin

 2 conceded that.

 3           So the bottom line of all of this is that

 4 Microsoft would have you worry about being reversed

 5 by making a mistake and you have been -- you know,

 6 it's the old "paralysis of analysis" kind of issue,

 7 you know, let's not analyze it, let's paralyze

 8 ourselves and let's just avoid the whole thing and

 9 just stick with these 16 findings.  That doesn't

10 serve the purpose of collateral estoppel.  It doesn't

11 serve the interest of the court.  It doesn't serve

12 the interest of the parties.  Microsoft fully

13 litigated these issues previously and had a full and

14 fair opportunity to be heard.

15           So with that, I think that's all I have,

16 Your Honor.  If Your Honor permits, then we can

17 proceed with Mr. Jacobs into the particular findings.

18           THE COURT:  Very well.

19           MR. ROSENFELD:  Just a question.  I didn't

20 envision when Mr. Hagstrom set out the schedule that

21 we would have another hour of response before we got

22 into the findings.  If I can have five minutes, I

23 would respectfully request that.

24           THE COURT:  Go ahead.

25           MR. ROSENFELD:  Thank you, Your Honor.
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 1 First of all, Microsoft has agreed that collateral

 2 estoppel will be applied here.  I'm not trying to

 3 sanitize any findings.  We don't think that the

 4 findings as written by Judge Jackson provide a basis

 5 for preclusion or for instructions to the jury.

 6 That's a conclusion that Judge Peterson came to in

 7 the Gordon case where he attempted to specify for the

 8 jury quite clearly Microsoft was found to have

 9 violated the antitrust laws by doing the following

10 things.  He set it out.  There was no sanitization.

11 It was clear, here's the conduct and it was used by

12 Mr. Hagstrom.

13           Now, we're not trying to collaterally

14 attack that judgment here, but I think the risk that

15 we're seeing and particularly in discussion of

16 Professor Murphy is very important.  It is true in

17 the government case Judge Kollar-Kotelly said you

18 can't second-guess the court of appeals about

19 causation, Dr. Murphy.  The causation standard, that

20 toothless causation standard that applied in the

21 government case we're all stuck with, that's not the

22 standard in this case.  The Court was clear in

23 pages 78 to 79 of its opinion, the court of appeals,

24 that the standard of causation if applied is very

25 different from that applied to the private action.
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 1 They want to take that standard in the government

 2 action; and on the basis of that standard, they want

 3 to preclude Professor Murphy from testifying about

 4 the standard here.  That's the vice that we're

 5 talking about.  That's the problem with causation.

 6 So pages 78 and 79 of the court of appeals decision

 7 are quite clear on that.

 8           Equally clear is page 117 of the court of

 9 appeals decision about whether those 412 findings

10 were reviewed as clearly erroneous or not.  What the

11 Court said is, "Given the limited scope of our

12 disqualification of the judge, we have let stand for

13 review the findings of fact and conclusions of law."

14 "We have let stand for review."  Because the request

15 that Microsoft made was because of the egregious

16 misconduct of Judge Jackson, you ought to throw them

17 out.  Period.  They are all tainted.  And the court

18 of appeals said, "We have painstakingly looked at

19 those findings to see if there's any taint.  We don't

20 find any; therefore, they can stand for review."

21           Similarly when Mr. Hagstrom talks about

22 this issue of appellate review of findings, you don't

23 have to take my word for it, Your Honor.  The

24 decision of the Fourth Circuit is crystal clear, and

25 we have a copy for you of that where they discuss the
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 1 importance of limiting collateral estoppel to

 2 necessary and essential findings, the findings that

 3 would be reviewed by a court of appeals.  And,

 4 indeed, the very passage that Mr. Hagstrom cites out

 5 of the court of appeals decision is an instance where

 6 Microsoft did challenge the conduct and the court

 7 said, "You didn't say these findings were clearly

 8 erroneous; therefore, we're upholding the finding of

 9 liability."

10           Finally -- and I think this is very

11 important -- we are not talking about mutuality of

12 estoppel here.  We understand that we are bound and

13 the plaintiffs are not bound.  The problem is Judge

14 Jackson in his findings mixes everything up.  The

15 issue is not who is bound and who isn't bound.  The

16 issue is presenting fairly what was decided below.

17 And to do that with these findings, you have to

18 engage in the chopping and blocking and so on of

19 almost Egypt.  That's not the way the law of

20 collateral estoppel works.  That's why Judge Peterson

21 focused on a clear statement that doesn't require

22 this cutting and chopping and pasting and parsing of

23 findings that include all sorts of issues within the

24 confines of a paragraph or two.

25           They are not straightforward findings and
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 1 conclusions.  That's why we suggest that the right

 2 answer is an instruction along the lines of Judge

 3 Peterson and clearly identifies what the wrongful

 4 conduct was and what Microsoft was found to have

 5 done; otherwise, the bulk of Mr. Hagstrom's

 6 presentation was his differing interpretation with

 7 the authorities that we cited and discussed.

 8           Your Honor, I have great confidence that

 9 you can read those opinions and who decides who has

10 it right.  The Iowa Supreme Court said what it said

11 and it went out of its way of the importance of

12 looking at prejudicial and distortion and the like in

13 deciding whether collateral estoppel should apply.

14 That was contrary to a position the plaintiffs had

15 taken.  Plaintiffs also argued -- and I am somewhat

16 perplexed by this constant harping on the concession.

17           First of all, there's no issue, there was

18 no concession in Iowa.  There was no issue about

19 that.  Second, in their briefs to the Supreme Court,

20 they emphasize -- and this is me editorializing ad

21 nauseam -- the issue of its concessions.  It was

22 argued in the Supreme Court.  The Supreme Court made

23 no reference to any causation issue and, indeed, its

24 opinion would have been very different had that

25 concession issue been front and center.  It's odd
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 1 they are trying to preclude us from being able to

 2 argue about preclusion based on very different

 3 circumstances in other states.

 4           Last point.  The Iowa Supreme Court did

 5 look at findings.  It identified an initial finding

 6 that it said was a perfect example of the kind of

 7 subsidiary findings.  It also said an inordinate

 8 number of the 356 appear to be of the same nature.

 9 And it looked at Findings 33 and 34 and said these

10 are examples of necessary and essential findings.

11           Your Honor, in particular -- I'm trying to

12 find the right page -- I think on page 120, at the

13 very end of page 120 in the Comes decision where it

14 says, first of all, "A long list of isolated findings

15 could confuse or mislead the jury," and it cites a

16 couple of cases.  And it says:  "A brief review of

17 the 336 findings of fact reveals an inordinate number

18 of such findings."  So the Court did look at the

19 findings in a focused way and did determine that the

20 risks of prejudice and distortion were very real in

21 this case.

22           Thank you.

23           THE COURT:  Thank you.  Mr. Jacobs, are you

24 ready to proceed?

25           MR. JACOBS:  Yes, I am, Your Honor.
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 1           THE COURT:  Very well.

 2           MR. JACOBS:  Just a couple of preliminary

 3 points here, Your Honor.

 4           Going forward, Mr. Rosenfeld and I had

 5 discussed prior to this how we thought maybe we

 6 should break these down where we would present on

 7 particular findings of fact, Microsoft would then

 8 have an opportunity to respond to our arguments, and

 9 then we would move on to the next section.

10           THE COURT:  Do these numbers correspond

11 with which case, 84 F.Supp.2d?

12           MR. JACOBS:  Yes.  These are the findings

13 of fact -- here we've identified we have the 412

14 findings of fact highlighted in the blue are

15 approximately -- well, the 220 findings of fact at

16 issue in our motion.  And what we would like to do

17 here is walk Your Honor through the 220 findings of

18 fact and show Your Honor precisely how these issues

19 meet the test that was set out by the Iowa Supreme

20 Court; to show Your Honor that these issues were

21 important to the parties in the government case and

22 that, in fact, the adjudicator, the federal district

23 court and the D.C. Circuit, saw these issues as

24 necessary to the monopolization judgment as modified.

25           THE COURT:  So when you refer to the
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 1 number, let's say, for example, No. 34 or whatever,

 2 that is the number in the --

 3           MR. JACOBS:  That's the number in the

 4 findings of fact.

 5           THE COURT:  And 84 F.Supp?

 6           MR. JACOBS:  Correct.  That also

 7 corresponds to the notebook that I believe --

 8           THE COURT:  I understand that.  My problem

 9 is this, then.  You would agree that the court of

10 appeals looked as these findings of fact also; right?

11           MR. JACOBS:  Well, the court of appeals

12 considered -- the court of appeals looked at Judge

13 Jackson's conclusions of law based upon these

14 findings of fact here, and based on the conclusions

15 of law and the findings of fact -- and we will walk

16 through how these were necessary to the judgment --

17           THE COURT:  Okay.

18           MR. JACOBS:  -- rendered its decision.  As

19 we go through here, first I just want to -- we're

20 throwing out a lot of numbers here as to the number

21 of findings of fact and when you look at this chart

22 here, it might not be clear how is it in the first

23 place that plaintiffs arrived at these findings of

24 fact because when you really -- when you look at the

25 findings of fact that Judge Jackson issued, it's
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 1 really not a mystery.  It makes a lot of sense here.

 2 And I believe -- have we given Your Honor -- okay,

 3 yes.  We've given Your Honor the outline of Judge

 4 Jackson's findings of fact.  These are the subject

 5 headings within the findings, within 84 F.Supp.2d of

 6 the findings.

 7           THE COURT:  These?

 8           MR. JACOBS:  Yes, that is.  And it's clear

 9 from these that Judge Jackson is -- different

10 sections of these findings of fact address issues

11 that were necessary to the judgment.  We've got the

12 relevant market to the Roman Numeral II, we've got

13 Microsoft's power in the relevant market and then

14 from there it goes on and deals with Microsoft -- its

15 conduct in analyzing, (A), what Microsoft did, and

16 contrary to what Microsoft claims here, what Judge

17 Peterson did in Minnesota doesn't even come close --

18 as we will see walking through these findings -- to

19 describing what, in fact, it was that Microsoft did.

20 What Microsoft did cannot be encapsulated in one

21 fragmentary sentence.

22           This was a campaign that Microsoft waged to

23 eliminate middleware rivals Netscape and Java from

24 the market because those products, those developers,

25 threatened Microsoft's operating system monopoly.

Pristine Unsigned Page  140



Hearing before Judge Rosenberg  4/17/2006  9:00:00 AM

 1 That cannot be contained within these fragmentary

 2 snippets.  So we will be going through here in much,

 3 much more detail and seeing what Microsoft did and

 4 how those findings were necessary to the judgment.

 5           But before we get to that, we start off

 6 with the 412 findings of fact, and those 412 findings

 7 of fact were based upon what the parties litigated at

 8 trial -- the issues, the claims, the defenses that

 9 were litigated by the parties at trial.  The parties

10 submitted -- each of them submitted 1500 paragraphs

11 approximately of proposed findings.  Judge Jackson,

12 as he notes in his findings of fact -- based on the

13 evidence and making decisions about materiality and

14 relevance, Judge Jackson then, the district court,

15 issued findings of facts.  So Judge Jackson didn't

16 just accept what the parties said and made findings

17 out of them.  The judge went through and said, "These

18 are the issues that I need to decide based on the

19 claims, the issues, the defenses, everything that was

20 raised in front of me during this 78-day trial."

21           So we get to this 412 findings.  Now

22 Microsoft makes a big deal out of, well, you've got

23 to look at the alteration of the judgment, that not

24 all of these claims survived either before Judge

25 Jackson or on appeal.  And, you know, we agreed with
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 1 Microsoft to the extent that we need to look at which

 2 findings were necessary solely to either an

 3 unsuccessful portion of the claim at the district

 4 court level or were necessary solely to a portion of

 5 the monopolization judgment that was reversed on

 6 appeal by the D.C. Circuit.

 7           But what Microsoft is saying now cannot be

 8 reconciled with what it has said before, before the

 9 district court -- or, I'm sorry, before the

10 D.C. Circuit, it stated the district court's

11 monopolization ruling was based almost entirely on

12 the same conduct that plaintiffs challenged under

13 Section 1, as Mr. Hagstrom noted this point before.

14 If we could go on -- and the D.C. Circuit agreed.  So

15 when we look at which findings are necessary solely

16 to the tying and attempted monopolization of Web

17 browser market claim, we eliminated Findings 199 to

18 201.  Microsoft also obviously will disagree with us,

19 but I think as we got --

20           THE COURT:  You eliminated -- these three

21 were not solely to tying?

22           MR. JACOBS:  No, I'm sorry.  These were

23 findings that related solely to the tying claim that

24 was reversed and remanded by the D.C. Circuit.

25           THE COURT:  Just those three?
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 1           MR. JACOBS:  Our position is just those

 2 three.

 3           THE COURT:  All right.

 4           MR. JACOBS:  Because these other findings

 5 that were necessary to the monopolization judgment

 6 are, as Microsoft stated before the D.C. Circuit, the

 7 same conduct.  It was the same conduct that was being

 8 challenged under various statutory provisions, but it

 9 was the same conduct.  And these are three findings

10 that relate to what the D.C. Circuit noted as a very

11 abbreviated market definition attempt for Web

12 browsers which the D.C. Circuit even noted that this

13 was insufficient to find a Web browser market.  So

14 we'll get back to that in more detail.

15           Moving on here.  Okay.  The exclusive

16 dealing claim was another one of the claims that was

17 brought by the government that was unsuccessful.

18 Now, again, here Microsoft said exclusive dealing

19 claim.  It's the same conduct at issue under

20 monopolization as Section 1 exclusive dealing.  And

21 there are no findings that were necessary solely to

22 an exclusive dealing claim.  And, in fact, if you

23 look through Judge Jackson's findings of fact, there

24 are no sections that deal with exclusive dealing.

25 It's because it's the same conduct -- Microsoft's
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 1 contracts with OEMs, with Internet Access Providers

 2 and the like -- that gave rise to both the Section 1

 3 claim and the Section 2 monopolization claim.

 4           THE COURT:  Again, just these three are the

 5 ones that you're saying are solely to the exclusive

 6 dealing?

 7           MR. JACOBS:  No, just those three were

 8 solely to the tying.  We're kind of working backwards

 9 here from the 412.

10           THE COURT:  I want to get this straight.  I

11 don't want to get confused.  Findings of fact related

12 solely to exclusive dealing --

13           MR. JACOBS:  Right.  What I should have

14 explained -- if you go back, the 191 to 201 were the

15 three necessary solely to the attempted

16 monopolization of the Web browser market.  So let's

17 eliminate those there.  So we're limiting those three

18 so now we've got that universe.  I'm trying to walk

19 back from the 412.

20           THE COURT:  So all of these except for

21 these three are findings of fact related solely to

22 exclusive dealing claim on this chart?

23           MR. JACOBS:  No, no, no, no.  There weren't

24 any findings separately relating solely to the

25 exclusive dealing claim.
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 1           THE COURT:  You understand my problem with

 2 your chart?

 3           MR. JACOBS:  Yes.

 4           THE COURT:  You have all these things

 5 colored, it says "Findings of Fact related to

 6 Exclusive Dealing."  I assume every one colored blue

 7 is a finding of fact relating to exclusive dealing.

 8           MR. JACOBS:  What I'm trying to walk you

 9 backwards from the 412 --

10           THE COURT:  Why don't you tell the numbers

11 of the ones that relate solely to the exclusive

12 claim?

13           MR. JACOBS:  None.

14           THE COURT:  Great.  That helps me.  Move

15 on.

16           MR. JACOBS:  We'll move on.  Now,

17 modifications to the monopolization judgment by the

18 D.C. Circuit.  Again, Microsoft makes a big deal of

19 this, but now let's look at findings that were

20 necessary solely to those portions of the claim that

21 were reversed by the D.C. Circuit.

22           Now, here is the chart.  As we're moving

23 backwards, we're eliminating findings that will no

24 longer be at issue.  We've got Findings 211 and then

25 224 through 227.  Those relate to Microsoft's
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 1 prohibition on OEMs that offer a shell that

 2 automatically prevents Windows desktop from being

 3 seen.  We agree with Microsoft.  The

 4 D.C. Circuit reversed that.  We eliminated those

 5 findings.

 6           THE COURT:  Okay.

 7           MR. JACOBS:  Now, let's move on.

 8           Okay.  Another portion of the

 9 monopolization judgment that the D.C. Circuit

10 reversed:  "Causing IE, Internet Explorer, to

11 Override the User's Choice of a Default Browser in

12 Certain Limited Circumstances."

13           The only findings that we believe were

14 necessary solely to that portion of the claim were

15 171 and 172, so we will eliminate those two.

16           We move on to "Providing Inducements to

17 Internet Access Providers to Offer Internet

18 Explorer."  Again, a very limited subset of findings,

19 readily identifiable findings, within the findings of

20 fact that were necessary solely to this portion of

21 the judgment, so here we've got 136 through 142.

22           THE COURT:  17 of them, right?

23           MR. JACOBS:  Pardon?

24           THE COURT:  I counted 17.

25           MR. JACOBS:  Correct, 17 findings.  And
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 1 then 246 to 252, 259, 260 and 295.  So we removed

 2 those.

 3           "Exclusive Dealings with Internet Content

 4 Providers," a very easily identifiable section, has

 5 its own subheading within Judge Jackson's findings of

 6 fact, Findings 311 through 336, so we remove those.

 7           And then, "Development and Promotion of an

 8 Incompatible Java Virtual Machine."  Our position --

 9 and I suspect Mr. Rosenfeld will disagree with us

10 here -- is that no findings were necessary solely to

11 that portion of the judgment, and we will get into

12 more detail why later.  But just to give you a

13 preview -- it's all going to be related to what

14 Microsoft did, but more importantly it's the

15 anticompetitive effect of what Microsoft did.  None

16 of that could have been found absent those findings.

17           So what we then ended up doing, okay, 379

18 through 385 were some findings that dealt

19 specifically with projections down the road about

20 browser usage share, what the Court thought might

21 happen, so we decided not to seek preclusion on

22 those.  So we are left then with 352 findings of

23 fact.

24           These are the 352 findings on which we

25 originally sought collateral estoppel before Judge
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 1 Reis, but what we've tried to do then is from that

 2 352 -- and I just wanted to walk you through here so

 3 you can see the analytical process we followed -- we

 4 tried to eliminate arguably subsidiary findings to

 5 reduce the number down to the 220.  So that sort

 6 of -- even though what looks almost like a scatter

 7 shot arrangement of boxes up there, I think you'll

 8 see as we go through it's not -- it wasn't just some

 9 random picking and choosing, but there's a very

10 coherent logic to the approach.

11           Now, let's start building up.  We went

12 through the process of how we eliminated certain

13 findings, but now -- and this is crucial.  The

14 difference between what we are doing here and what we

15 did before Judge Peterson in Minnesota, or even

16 before Judge Reis here about a year and a half ago,

17 we did not go through step-by-step individual

18 findings.  And I think as we go through here, Your

19 Honor will see how these fit into the picture and how

20 they were necessary to the judgment.

21           So I think what I will do here is go

22 through, first of all, the relevant market, market

23 definition, and then allow -- if it makes sense to

24 Your Honor, allow Mr. Rosenfeld to respond to that

25 and then move on.
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 1           Does that seem like --

 2           THE COURT:  It's up to him, if he wants to

 3 do it.

 4           MR. ROSENFELD:  I think that probably makes

 5 sense instead of responding to all of them at the

 6 end, Your Honor.

 7           THE COURT:  Sure.

 8           MR. JACOBS:  Okay.  The relevant market.

 9 If Your Honor will take a look at the outline, Judge

10 Jackson's Findings of Facts 18 through 32 are in the

11 section "Relevant Market."

12           Now, the conclusion that was reached in the

13 government case and that was reached by Judge Jackson

14 at the district court level and affirmed on appeal by

15 the D.C. Circuit was that the relevant market is the

16 licensing of all Intel-compatible PC operating

17 systems worldwide and goes on because there are no

18 substitutes, currently none and not likely to be any

19 in the near future, to which a significant percentage

20 of computer users could substitute without incurring

21 substantial costs.  That's standard for definition of

22 a "relevant market."  You look at substitutes and

23 what could a consumer turn to.  Well, here are Judge

24 Jackson's findings on that issue.

25           THE COURT:  These were all affirmed; is
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 1 that right?

 2           MR. JACOBS:  Yes.  Judge Jackson's

 3 finding -- Judge Jackson's conclusion on the relevant

 4 market, the market definition being Intel-compatible

 5 PC operating system was affirmed in total.

 6           THE COURT:  18 through 32?

 7           MR. JACOBS:  Well, the findings -- what the

 8 district -- the district court reached findings on

 9 these issues.  The D.C. Circuit did not expressly

10 cite each and every one of these findings; but as we

11 will go through here, I think it's clear that the

12 D.C. Circuit said you need to look at these findings.

13 You need to make these kinds of findings and it's

14 precisely because the district court made these sort

15 of findings that we will affirm the district court in

16 the first instance.  The D.C. -- interestingly, the

17 D.C. Circuit, as we noted in our briefing, had two

18 market definitions at issue in the government case.

19           You had the monopolization in the operating

20 systems market, and you had attempted monopolization

21 in the Web browser market.  Now, the D.C. Circuit --

22 those are the three findings that we looked at,

23 identified earlier, 199 to 201.  The D.C. Circuit

24 said, "Wait, these are conclusionary findings.  They

25 are not enough to find a Web browser market.  You've
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 1 got to go through and you've got to look at what are

 2 the functions of a Web browser and what are the

 3 possible substitutes," and that is exactly what Judge

 4 Jackson did in his findings of fact here.

 5           Okay.  Let's -- Finding 18, and this should

 6 be in your -- the notebook that we gave you here that

 7 would have both plaintiffs' proposal and the actual

 8 finding of fact that Judge Jackson entered.

 9           Okay.  It's easier -- if you want to look

10 up there or down there, whatever is easier for you.

11 This is a redline version.  The red in there is the

12 text that is in the original finding of fact from

13 Judge Jackson and the blue then was text that was

14 added by the plaintiffs in trying to reword it.  But

15 in both of these instances, both of these cases, what

16 you've got is a finding that this is one that

17 Microsoft concedes is basically restating the legal

18 conclusion; that there is no substitute now or in the

19 near future for Intel-compatible PC operating

20 systems.

21           Now, Microsoft states, "Well, this is the

22 only issue that was important.  This is the only

23 issue that -- this was the key issue," as they say in

24 the government case.

25           Well, as we point out in our brief in the
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 1 government case, Microsoft argued, in fact, No,

 2 this -- Microsoft contested the definition of an

 3 Intel- compatible PC operating system.  We said, no,

 4 that is far too narrow.  What Microsoft said was

 5 that, in fact, a much broader market is appropriate,

 6 and that broader market should be software

 7 development platforms, generally.  Now, the reason

 8 they wanted to broaden the market is obvious.  What

 9 they wanted to be able to argue was that whereas we

10 might have monopoly power in a market defined as

11 Intel-compatible PC operating systems, once you start

12 adding these other development platforms, Microsoft

13 would then say we don't have monopoly power in that

14 market.  So they wanted to broaden this market as

15 much as possible.

16           One of the issues that they raised was

17 server operating systems.  Microsoft claimed that

18 server operating system developers like IBM, like

19 Sun -- which developed the Solaris operating system

20 and others -- they could easily move into -- they

21 either should be or could easily move into the market

22 so they should all be considered part of the relevant

23 market.  The market should not, in fact, be

24 Intel-compatible PC operating systems.  It should be

25 Intel-compatible operating systems and at least
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 1 server operating systems.  Now, they argue, as we

 2 point out in page 11 of our reply brief, Microsoft

 3 raises that as an issue, and says, no, it should

 4 be -- it's broader than what is set out in

 5 Finding 18.

 6           Moving on to the next finding, which -- Oh,

 7 I'm sorry -- yes, server operating systems was 19.

 8 Okay.  20 and 21, both of these findings which we

 9 have tried to condense in our version, but as we've

10 noted in our briefing, we are -- if Microsoft really

11 is objecting to these edits, we're perfectly happy to

12 take Judge Jackson's findings as written.

13           "Apple's Microsoft-Operated System."

14 Microsoft argued that it makes no sense to not

15 include the Macintosh.  You have to include the

16 Macintosh.  They argued that before the district

17 court, again, as we note in page 11 of our reply

18 brief.  Microsoft even went further than that and

19 argued that at the D.C. Circuit and said the Court

20 erred, the district court erred, in excluding the Mac

21 OS from the relevant market; therefore, the relevant

22 market was wrong; and, you know, it is not

23 Intel-compatible PC, the operating systems that

24 should be analyzed here, but a broader market, again,

25 trying to expand the product market as widely as
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 1 possible.

 2           So once Microsoft raises these issues, it's

 3 necessary for the district court to look at them and

 4 to decide them because if the district court didn't

 5 decide this issue the way -- didn't decide it the way

 6 it did but decided it in another manner, the market

 7 definition would not have, in fact, been what it was

 8 and who knows how the case would have turned out.

 9 This is precisely the kind of fact, the issue that

10 the Iowa Supreme Court was looking at, the kind of

11 issue on which the outcome could turn.

12           MR. ROSENFELD:  Your Honor, just a quick

13 request.  If we're going to look at these, since they

14 have the version that is edited on the machine, I

15 think it would be useful to be able to see it.  This

16 suggests that's kind of the way the finding was

17 entered, and it's not the way the finding was

18 entered.

19           MR. JACOBS:  We will be happy to look at it

20 either way.

21           THE COURT:  That is okay with me.  Fine.

22           MR. JACOBS:  Okay.  So moving on, then,

23 Findings 22 and 23, and let's put up the redline

24 version.

25           Here's Finding 22.  This is dealing with
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 1 what are called "Information Appliances."  These are

 2 essentially non-PC computing devices, set-top boxes,

 3 cable set-top boxes.  Microsoft's Xbox, Sony

 4 PlayStation 2-type game consoles and other devices,

 5 Palm Pilots, that type of device.

 6           Microsoft argued, again, but they noted in

 7 their briefing -- before the federal district court

 8 they say and quoted on page 11 of our reply, "Within

 9 the next few years, if not already, consumers who use

10 their computers primarily for storing addresses and

11 schedules, for sending and receiving E-mail, for

12 browsing the Web, and for playing video games, will

13 also be able to choose from an information appliance

14 such as handheld personal computer, a smart wireless

15 telephone or set-top box."  So basically, again,

16 saying, no, this -- the market definition that the

17 government plaintiffs postulated, which was

18 Intel-compatible PC operating system, is too narrow.

19 We challenged that.  We're going to litigate that.

20 They've litigated it extensively.  As we pointed to

21 in our proposed findings of fact, there's an

22 abundance of evidence that Microsoft put in to say,

23 "No, these informational appliances, these are

24 substitutes."

25           So what did the district court do?  It
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 1 said, "No, they're not."  It made the findings that

 2 the D.C. Circuit said it must in properly defining a

 3 relevant market.  It looked at the function of the

 4 operating system and whether or not these are

 5 reasonable substitutes.  That Microsoft -- and,

 6 remember, these are all things Microsoft proposed.

 7 The government went forward initially and said, "Here

 8 is what we believe the market is:  1.  The market is

 9 Intel-compatible PC operating systems."

10           Microsoft then came forward and raised

11 these issues about now all these other appliances and

12 servers and whatnot, they should all be included in

13 this much broader market definition.  Microsoft put

14 them -- these issues before the court.  The court had

15 to decide them.  If it didn't decide them, the

16 decision could have turned out differently.

17           So, again, then moving on to the next ones

18 for which we seek preclusive effect are Findings 28

19 and 29, if you want to go to the next.  Here is 28

20 redline, which again, we tried to take out arguably

21 subsidiary findings to streamline this; but again,

22 we're more than willing to take the whole thing.  And

23 Finding 29 -- Oh, wait, never mind.  And Finding 29,

24 which is up there.

25           "Middleware," Microsoft's argument.
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 1 "Middleware" is a term that has been thrown out a

 2 lot.  Middleware is software that essentially sits

 3 between the operating system and an application that

 4 runs on the operating system.  Ms. Conlin, I think,

 5 may have gone through some of these issues in earlier

 6 motions to compel and the like, but basically an

 7 operating system exposes APIs, applications

 8 programing interfaces.  They are little hooks in

 9 which a program can tie into code in the operating

10 system.

11           Middleware would sit on top of an operating

12 system and expose its own interfaces to which

13 programs can be written.  And if that middleware is

14 present on various types of operating systems, those

15 applications that rely on that middleware can also

16 run on those various operating systems.  So, for

17 instance, something that -- a program that was

18 written to APIs exposed by Navigator, for example, if

19 Navigator still had any presence in the market and

20 somebody decided to write a program to Navigator, the

21 APIs exposed by Navigator, it could run on a

22 Macintosh computer that had Navigator.  It could run

23 on a Windows computer that had Navigator.  So it's

24 basically middleware -- middleware was really one of

25 the central cores of the government case.  But
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 1 Microsoft said, "Well, middleware needs to be

 2 included in this market definition.  You can't

 3 possibly exclude middleware."

 4           Well, they raised this issue and said the

 5 market for Intel-compatible PC operating system is

 6 too narrow.  Again, having raised this issue,

 7 challenging the government's market that they

 8 asserted, the district court needed to make findings

 9 on this issue and needed to decide this issue and

10 decided that, no, these were not substitutes.

11           Okay.  Let's move on.  Now, Finding 30, as

12 Microsoft points out in its briefing to the D.C.

13 Circuit that we included in, I believe, with our

14 opening brief, there's two portions of what you got

15 to look at here in a market analysis.  You look at

16 the supply side -- or, I'm sorry, the demand side,

17 which is in the outline here, Findings 19 through 29.

18 That's what we've just been through.  What existing

19 alternatives are there to the current product that

20 we're talking about?  What alternatives are there to

21 Intel-compatible PC operating systems?

22           Well, then there's also another subset or

23 set of products that you need to look at and

24 that -- well, another set of issues you need to look

25 at, and that's the possibility of supply response.
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 1 And that is basically, "Okay.  If this entity raised

 2 the price of their operating system, what would

 3 happen?  Would other companies come into the market?"

 4 And, of course, Microsoft said, "Yes, we can't."  It

 5 makes no sense to find this market because it's easy

 6 for these others to come on in."

 7           So here this finding is talking about firms

 8 that do not currently produce IBM-compatible PC

 9 operating systems, that they could produce them; but

10 the key point here is they could not produce a

11 viable, a commercially viable, operating system given

12 what was vigorously litigated and Microsoft

13 vehemently disputed in the government case was the

14 applications barrier to entry.  Microsoft said,

15 "Yeah, it's no problem.  Linux, look at Linux."

16 Microsoft loved to try out Linux in the government

17 case.

18           Linux was an operating system -- it's an

19 open-source operating system.  The kernel of the

20 operating system was developed by a Finnish graduate

21 student by the name of Linus Torvalds back in, I

22 believe, the late 1980s or early 1990s at some point,

23 and he distributed it on the Web.  Well, lots and

24 lots of open-source developers have been improving

25 the operating system, writing to the operating
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 1 system, writing components to the kernel to create

 2 operating system distributions.  Microsoft said,

 3 "Yeah, look how easy it is for a new operating system

 4 to come into the market."

 5           Microsoft also argued that another

 6 operating system, the B-e-O-S, another operating

 7 system that was developed by an individual by the

 8 name of Jean-Louis Gasse, former Apple employee, that

 9 looked -- they developed this.  It's out there.

10 Well, the importance of this finding is that, no,

11 it's not that easy.  There is something called the

12 "Applications Barrier to Entry" which is basically

13 that for a new operating system to become a

14 commercially viable operating system, you need to

15 overcome a huge formidable barrier, and that is the

16 barrier that developers will not write to your

17 operating system generally until you have enough of

18 an installed base of users to make it commercially

19 viable for them.  And then -- but you can't get to

20 that point until you have -- it's a chicken-and-egg

21 problem.  They won't write to you until you have a

22 lot of users; you can't get a lot of users until you

23 have a lot of programs.  This was a hotly contested

24 issue, and, again, this is exactly the kind of issue

25 that goes to whether or not you've got a proper
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 1 market definition.

 2           Let's move on.  We're moving near the end

 3 of these findings.  So 31 and 32, this is -- again,

 4 this is the market -- the "Applications Barrier to

 5 Entry."  Consumers want a PC that supports a large --

 6 well, actually it's the chicken-and-egg problem we

 7 were just talking about.  It's the applications

 8 barrier to entry.  It's precisely the issue on which

 9 we were discussing.

10           Now, Microsoft said 18, 18 is the only one

11 that really mattered, but when you look through

12 the -- what happened in the district court and then

13 at the court of appeals level, the district court --

14 let's look at what the district court -- what Judge

15 Jackson said about these findings.  The district

16 court says in "Conclusions of Law" at 87 F.Supp.2d at

17 36, that defining the relevant market, quote,

18 "depends on whether" and then "The proposed market

19 for Intel-compatible PCs, in brackets, includes all

20 products reasonably interchangeable by consumers."

21           Now the court goes on to say, "The Court

22 has already found, based on the evidence in this

23 record, that there are currently no products -- and

24 there are not likely to be any in the near future,"

25 and then cites -- goes on and cites Findings 18
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 1 through 29.  And then the Court further found that

 2 "no firm not currently marketing Intel-compatible

 3 PC operating systems could start doing so in a way

 4 that would, within a reasonably short period of time,

 5 present a significant percentage of such consumers

 6 with a viable alternative to existing

 7 Intel-compatible PC operating systems," citing 18 and

 8 then Findings 30 through 32.

 9           "From these facts," the Court said, "the

10 Court has inferred that if a single firm" --

11 basically then restates Finding 18 -- "if a single

12 firm or cartel controlled all Intel-compatible

13 PC operating systems, it would be able to raise the

14 price that is the definition of an Intel-compatible

15 PC operating system."  But in any event, if any of

16 these had been different -- these were all hotly

17 contested issues -- if any one of these had turned

18 out differently, the market would not have been

19 Intel-compatible operating system and that's the

20 market in which Microsoft was found to have exercised

21 its monopoly power.  So these are clearly the kinds

22 of key, important, critical, necessary issues that

23 needed to be addressed in the prior adjudication.

24           Furthermore, these are precisely the kinds

25 of issues which collateral estoppel is appropriate
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 1 here.  Without collateral estoppel on these issues,

 2 if Microsoft -- which they say only Finding of Fact

 3 18 is subject to collateral estoppel.  Well, Finding

 4 of Fact 18 simply says that the market is Intel-

 5 compatible PC operating systems.  Well, think about

 6 that as a trial management issue.  We get into issues

 7 of, well, Microsoft making arguments that we couldn't

 8 do anything.  We couldn't raise our prices because,

 9 you know, there's Apple out there.  Well, that's the

10 sort of thing that was litigated and decided and was

11 necessary to this finding -- to this determination.

12           It basically would be a way for Microsoft

13 to come in and collaterally attack the judgment.

14 Furthermore, from a juror's standpoint, you know,

15 none of these issues are confusing.  We're just

16 talking about, okay, here are the issue that were

17 decided in reaching the determination that

18 Intel-compatible PC operating systems was the

19 relevant market.  Well, jurors are going to know that

20 there are Macintosh computers out there.  People have

21 seen Macs.  Oftentimes someone might be thinking,

22 "Well, what about the Mac?" or, "I can just buy a

23 Mac."  Well, here again, knowing the issues that were

24 decided in the actual government case, will prevent

25 the sort of confusion of that sort.  It will tell
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 1 people what issues were actually decided in the

 2 government case, if ultimately those were to be

 3 presented to a jury.  So from our -- what we're

 4 seeking, then, is 18 through 23, 28 through 32 in

 5 market definition.  All of these are necessary and

 6 essential for the finding that Microsoft's conduct

 7 should have been analyzed within the Intel-compatible

 8 PC operating system's market.  And, I'm sorry, with

 9 that, I will turn it over then to --

10           THE COURT:  Before you do that, my court

11 reporter wants a break.  Ten minutes, please.

12           (A short recess was taken.)

13           THE COURT:  Mr. Rosenfeld, are you going to

14 talk again?

15           MR. ROSENFELD:  Thank you, Your Honor.  I

16 wanted to start with the Finding of Fact 18.  And

17 this finding, which is in its original form anyway,

18 was one that Microsoft agreed put in whatever form

19 the collateral estoppel ruling turned out could be

20 one of the findings.  And, of course, this is one of

21 findings that Judge Peterson in Gordon case also

22 included.

23           Now, this finding defines unequivocally the

24 relevant market, which we also agree is one of

25 elements in the antitrust case.  Now, it defines it
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 1 during the time period at issue only in the

 2 government case.  Although that is not here, that's

 3 obviously something that would be important in

 4 conveying these findings to a jury.  But it talks

 5 both about the demand side; that is, are there any

 6 products that a consumer would want, would view as a

 7 substitute for an Intel-compatible PC system.  So

 8 that's the demand side, which is involved in defining

 9 a relevant market.  It will identify all the

10 substitute products, and it says there aren't any.

11           And then it goes on to supply side, and it

12 says, "Well, are there businesses out there who if

13 they saw a profitable market would build products

14 that would be substitutes?"  And this finding also

15 says, "No."  No firm that does not currently market

16 Intel-compatible PC operating systems could start

17 doing so in a way that would within a reasonable

18 period emerge as a viable alternative."

19           So to the extent that a relevant market was

20 an essential -- necessary and essential to the

21 liability judgment, this finding defines it purely

22 and simply.  And it says there are no products that

23 consumers would buy, "No products."  That is the

24 speculation about an Apple.  This says there are no

25 products, and then it says on the supply side,
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 1 furthermore, no firm that does not currently market

 2 Intel-compatible PC operating systems would do so.

 3           So it includes all of the relevant, if you

 4 will, necessary and essential determinations for the

 5 finding of a relevant market, this finding.

 6           Now, what are the other findings that

 7 Mr. Jacob's discussed doing?  They all provide, at

 8 the extreme, support for that finding.

 9           THE COURT:  19 through 32?

10           MR. ROSENFELD:  Yes.  They are all

11 providing evidentiary support; that is, Microsoft

12 argued X.  Judge Jackson says the problem with X is

13 bing, therefore, Apple is not a competitor.

14 Microsoft talked about servers.  Judge Jackson says

15 bing, servers are not a potential competing product.

16 They are all supportive findings.

17           The fact that Microsoft made the argument

18 and that the Court rejected it doesn't make all of

19 those -- and I'm going to use the "S" word from the

20 Iowa Supreme Court opinion -- doesn't make this any

21 more than subsidiary findings that support what is a

22 necessary and essential determination.  And these

23 are -- I think we're dealing with Findings 19 through

24 32.  I think that's correct, isn't it, Mr. Jacobs?

25           THE COURT:  19 through 29 and 30 through
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 1 32.  Is that right?

 2           MR. ROSENFELD:  Yes, that is correct.  I

 3 was going to say if these findings, everything other

 4 than 18, don't count as subsidiary or supportive

 5 findings, it's hard to imagine what would fall in

 6 that category because these would seem to be the

 7 classic findings that support this determination; and

 8 under established collateral estoppel principles,

 9 this definition of a "relevant market" is "essential

10 and necessary," but the disposition of all the

11 analysis and evidence that the judge went through to

12 get there is not necessary and essential.  Moreover,

13 there isn't any ambiguity in this finding about no

14 products or no firm.  It's quite clear on the demand

15 side and on the supply side.

16           Now, there is an issue about time period.

17 That doesn't really talk about -- we're only talking

18 about the time period at issue in the government

19 case, and I do wonder whether adding -- because this

20 was not in the original order in Iowa, is a bit

21 misleading because it suggests that this finding was,

22 in fact, derived from this case rather than the

23 government case because the reference to Iowa courts

24 was not in the government case or in the original

25 finding.  But putting aside those issues, this
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 1 finding doesn't.  It is the "necessary and essential"

 2 finding on relevant market.  The other findings are

 3 purely supportive and subsidiary.

 4           THE COURT:  I think I better clarify

 5 something.  On Judge Jackson's finding of fact sheet

 6 which you have "relevant market," you have Finding 18

 7 and demand, Findings 19 through 29; right?  Aren't

 8 you missing 24 through 27?

 9           MR. JACOBS:  Correct, Your Honor.  The

10 outline sheet that I think you're referring to, that

11 is simply -- that is -- those are all of the findings

12 within that certain section.

13           THE COURT:  These are just the ones you

14 want.  Okay.  I gotcha.

15           MR. GREEN:  Do you want 18 through 23 and

16 28 through 32?

17           MR. JACOBS:  I believe that's correct.

18 That's what is in the motion.

19           MR. ROSENFELD:  We need to clarify that

20 doesn't affect my argument.

21           THE COURT:  Right.

22           MR. ROSENFELD:  That is 18, that is all

23 that is necessary and essential to the determination

24 of a relevant market.

25           THE COURT:  All right.  Anything else on
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 1 this, Mr. Jacobs?

 2           MR. JACOBS:  Let me just respond real

 3 briefly, Your Honor.

 4           Finding of Fact 18 would not have been

 5 enough.  Other findings were necessary and essential

 6 to the judgment.  Finding of Fact 18 standing alone

 7 would not have been enough for the judgment.  Other

 8 issues necessarily had to be determined.

 9           When the D.C. Circuit looked at what the

10 federal district court did with respect to the

11 alleged Web browser market, for the attempted

12 monopolization claim of the Web browser market, the

13 D.C. Circuit noted -- and this is on page 10 of our

14 opening brief, quoting D.C. Circuit 253 F.3d at 81,

15 and here is what they said, the D.C. Circuit said:

16 "Defining a market for an attempted monopolization

17 claim involves the same steps as defining a market

18 for a monopoly maintenance claim, namely, a detailed

19 description of the purpose of a browser, what

20 functions may be included and what are not and an

21 examination of the substitutes that are part of the

22 market and those that are not.  The district court

23 never engaged in such an analysis nor entered

24 detailed findings defining what a Web browser is or

25 what products might constitute substitutes."
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 1           Now, what would have happened had the

 2 federal district court solely entered Finding 18?

 3 Well, Microsoft, before the D.C. Circuit, objected to

 4 the finding of a Web browser market, and Microsoft

 5 said the failure of the district court to engage in

 6 this analysis alone was error.  It needed to engage

 7 in precisely the kind of analysis and reach

 8 determinations on the issues that were raised by the

 9 parties about substitutes and whether or not

10 consumers could turn to them as substitutes for the

11 proper market.

12           So clearly these were all necessary issues.

13 They were the kinds of issues on which the outcome of

14 the case could turn, and, therefore, are precisely

15 the kinds of issues that the Iowa Supreme Court saw.

16 These aren't subsidiary issues in the sense that

17 Mr. Rosenfeld is using them.  These are clearly

18 "necessary and essential" issues that were recognized

19 as such.

20           When you look at the D.C. Circuit's

21 analysis of what the federal district court did, you

22 see it followed the exact same process, the exact

23 same analytical model.  It looked at whether or not

24 there were findings on substitutes.  It looked at

25 whether or not the federal district court considered
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 1 supply responses.  Unless it made those findings, it

 2 could not have -- the conclusion could not have

 3 survived, could not have survived appeal.

 4           Okay.  And that's at page 51 through 54.

 5           THE COURT:  Of Jackson's ruling?

 6           MR. JACOBS:  No, 253 F.3d.

 7           THE COURT:  Oh, of the Circuit?

 8           MR. JACOBS:  Yes.  So if you're ready to

 9 move on.

10           THE COURT:  I am, if Mr. Rosenfeld is

11 ready.

12           MR. ROSENFELD:  I am, Your Honor.

13           THE COURT:  "Microsoft's Power."

14           MR. JACOBS:  Microsoft's Power in the

15 Relevant Market."  The federal district court

16 concluded in its conclusion of law, and this was

17 affirmed in its entirety by the D.C. Circuit, found

18 that Microsoft had monopoly power in the market as

19 defined by -- ultimately as defined by the government

20 and as found by the district court.

21           The conclusions that Jackson wrote:  "Proof

22 of Microsoft's dominant, persistent market share

23 protected by a substantial barrier to entry" -- this

24 is the applications barrier that we were talking

25 about earlier -- "together with additional indicia of
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 1 monopoly power, demonstrate that Microsoft enjoys

 2 monopoly power in the relevant market."  So let's

 3 move to the findings in the outline, the findings of

 4 fact outline.

 5           Roman Numeral III in Judge Jackson's

 6 findings of fact outline is entitled, "Microsoft's

 7 Power in the Relevant Market."  And Judge Jackson

 8 goes through market share, the applications barrier

 9 to entry and describes initially what this is and

10 then sets forth emperical evidence of the

11 applications barrier to entry and open-source

12 applications, Linux and these other open-source

13 developers, and then went into other issues that were

14 also then raised by Microsoft as to why they

15 supposedly did not have monopoly power in the

16 relevant market, that there were other alternatives

17 to Windows.  Microsoft's own installed base,

18 Microsoft argued, restrained prices.  Microsoft's

19 argument was basically we were competing with

20 ourselves.  You have all of these users out there of

21 Windows 95.  If we want to sell Windows 98, we need

22 to convince these people to upgrade to Windows 98, so

23 our installed base is our competition.

24           "Price restraint Posed by Piracy."

25 Microsoft argued that, you know, illegal, unlicensed
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 1 copies of its operating system out there restrained

 2 its prices, that it couldn't price like a monopolist.

 3 Microsoft argued, "We're an innovator," and then

 4 Microsoft argued, you know, "Our pricing conduct is

 5 inconsistent with us being a monopolist."  So Judge

 6 Jackson goes through and makes findings on these

 7 various issues that were raised and litigated by the

 8 parties.

 9           And now here is what the D.C. Circuit says

10 about the -- well, on page 253 F.3d at 54 and 55 is

11 where the D.C. Circuit discusses -- begins its

12 discussion of Microsoft's market power.  Actually, go

13 back to that last slide, if you would, please.

14 Thanks.

15           The D.C. Circuit said, "Okay.  The federal

16 district court found that, you know, in a properly

17 defined -- having thus properly defined the market,

18 it says, the district court found that Windows

19 accounts for a greater than 95 percent market share,

20 citing Finding of Fact 35, the market share issue

21 there; and even if the Mac OS were included, it

22 wouldn't affect its predominant market share.

23           Then the court goes on and says that

24 Microsoft claims that even if predominant market

25 share does not by itself indicate monopoly power, and
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 1 the Court says, "We agree with Microsoft.  Looking to

 2 current market share alone can be misleading."  And

 3 then it goes on to say:  "In this case, however, the

 4 district court was not misled.  Considering the

 5 possibility of new rivals as viable alternatives

 6 to -- whether or not they are viable alternatives to

 7 Windows, the Court focused not only on Microsoft's

 8 present market share, but also on the structural

 9 barrier that protects the company's future position.

10 From there the Court then went through and analyzed

11 exactly whether or not Microsoft really -- there

12 really was a barrier protecting this monopoly, this

13 monopoly power.

14           Let's go into the specific findings here.

15 Finding 33, and this is one of the two that Microsoft

16 states is subject to conclusion.

17           And Finding 34, these are the findings with

18 respect to -- well, this is a finding Microsoft

19 enjoys so much power in the market for

20 Intel-compatible PC operating systems, that if it

21 wished to exercise its power, it could do so.  Okay.

22 That's the definition of "market power."  Nothing

23 more.  It just solely restates the standards on

24 market power.  Let's go on to 34.

25           34, viewed together, three main facts
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 1 indicate that Microsoft enjoys monopoly power.

 2 First, a share of the market, which we noted it said,

 3 "Yes, okay, share the market."  We agreed.  That's

 4 indicative but not conclusive.

 5           Second, Microsoft's dominant market share

 6 is protected by a high barrier to entry; and then

 7 third, the result of that barrier, Microsoft's

 8 customers lack a commercially viable alternative to

 9 Windows.

10           So Microsoft says, "Okay.  These two are

11 the only issues that are 'necessary and essential.'"

12 If we look at what the D.C. Circuit said with respect

13 to the alleged market for Web browsers, we see that,

14 in fact, it wasn't enough.  The D.C. Circuit noted --

15 I will find this here in one second -- basically the

16 D.C. Circuit noted -- I will get you the cite in a

17 moment here -- but the D.C. Circuit said, look, Judge

18 Jackson said barriers to entry with respect to this

19 alleged market for Web browsers.  That's all he said,

20 but he didn't go through and analyze those barriers

21 to entry.  And just reciting these talismanic words,

22 "barriers to entry," that's not -- that is not an out

23 here.

24           Right here on 253 F.3d, 82 and 83, the

25 Court says, "Whether there are significant barriers
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 1 to entry cannot, of course, be answered absent an

 2 appropriate market definition."  Okay.  Thus

 3 plaintiffs' failure on that score alone is

 4 dispositive.  But even were we to assume a properly

 5 defined market, for example, browsers consisting of a

 6 graphical interphase plus Internet protocol,

 7 plaintiffs nonetheless failed to carry their burden

 8 on barriers to entry.

 9           The Court then at page 83 says, "Absent

10 more extensive and definitive factual findings, the

11 district court's legal conclusions about entry

12 barriers amount to nothing more than speculation."

13 Had the Court reached Findings 33 and 34 alone, the

14 finding, the conclusion, that Microsoft enjoyed

15 monopoly power in the properly defined market, the

16 Intel-compatible PC operating systems would have been

17 reversed.  It was essential.  It was necessary,

18 essential, critical that the district court had made

19 detailed findings on the issues raised by parties

20 with respect to entry barriers.  And as we go on

21 here, you'll see that, in fact, what we're seeking

22 are those findings on the entry barriers.

23           Okay.  This is 35 on market share.  Let's

24 go on to the next, please.  Okay.  36 is the finding

25 of the applications barrier and it prevents
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 1 Intel-compatible PC operating systems other than

 2 Windows from tracking significant consumer command

 3 and it would continue to do even if Microsoft held

 4 its prices substantially above the competitive level.

 5 Let's move on.

 6           Okay.  37, 38 and 39 all deal -- and

 7 probably will be easier to actually refer to the

 8 findings in the notebook rather than on here again --

 9 those are dealing -- those are precisely the detailed

10 factual findings the D.C. Circuit said were necessary

11 for the district court to enter in order to find that

12 these barriers to entry -- which Microsoft vigorously

13 challenged throughout the government case, that there

14 was no such thing as the so-called "applications

15 barrier to entry."  And, in fact, they challenged it

16 on appeal that there was no applications barrier to

17 entry.

18           At 253 F.3d at 55 is where the D.C. Circuit

19 discusses Microsoft's challenge to applications

20 barrier, the applications barrier to entry.  These

21 issues, all of them, were necessary to the ultimate

22 determination under what the D.C. Circuit has said is

23 that -- a claim that requires evidentiary and

24 theoretical vigor.

25           So moving on from -- okay.  Where are we
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 1 now?  Okay, 39 through 40.  Okay, 41, 42, 43 and 44.

 2 Again, this is all -- this is the barrier.  This is

 3 what the barrier is, application barriers to entry.

 4 In deciding whether to develop an application for new

 5 operating system -- this is Finding of Fact 41

 6 entered by Judge Jackson -- his first consideration

 7 is the number of users it expects the operating

 8 system to attract.  Then it goes on to discuss the

 9 positive feedback loop associated with that and the

10 like.

11           Finding of Fact 42 talks about the positive

12 feedback -- I'm sorry, the collective action

13 phenomenon that is difficult for a new entrant to

14 overcome.  There's a "first-mover incentive."

15           Finding of Fact 43 talks about the

16 incredibly high cost to a new entrant of inducing

17 independent software vendors.  These are developers

18 of applications to write to this new operating

19 system.  These costs are exactly the kinds of

20 barriers that you must find.

21           44, also discussing -- this basically is

22 that Microsoft -- you know, how much Microsoft has

23 spent.  And again, this is discussing establishing

24 the high costs for new ISV of entering into this

25 market, again, all of this under the structural
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 1 analysis which Microsoft says you need to look at.

 2 Microsoft, before the D.C. Circuit, said, "You can't

 3 just look at market share alone.  You need to conduct

 4 this analysis of market share and look at other

 5 factors beyond simply market-share-defined monopoly

 6 power."

 7           So these were the issues -- the

 8 applications barrier was the government's -- what

 9 they said was the barrier, and this is the Court

10 going through and discussing that barrier and making

11 a finding that was necessary to find the existence of

12 an applications barrier to entry.

13           MR. ROSENFELD:  Excuse me one second,

14 Mr. Jacobs.  These are flashing by pretty quickly.

15           Is the brown or the red -- is that what is

16 deleted?

17           MR. JACOBS:  The red is what is deleted.

18           MR. ROSENFELD:  The blue?

19           MR. JACOBS:  The blue is what is added.

20           MR. ROSENFELD:  The black?

21           MR. JACOBS:  Is the original.

22           MR. ROSENFELD:  This finding has been

23 substantially edited?

24           MR. JACOBS:  It was edited in order to try

25 to collapse 41 through 44; but as we've said, we're
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 1 more than happy to take the original.  I will note

 2 that we did actual redline with striking out, but

 3 unfortunately Microsoft PowerPoint isn't capable of

 4 doing that.

 5           MR. ROSENFELD:  I will take no blame or

 6 responsibility for that one.

 7           THE COURT:  Do you want that on the record

 8 and preserved for trial?

 9           MR. JACOBS:  Okay.  Moving on.  45, 46 and

10 47, again, these are -- this is the -- these are

11 findings that, in fact, the applications barrier to

12 entry exist.  In fact, in the D.C. Circuit -- before

13 the D.C. Circuit, Microsoft said -- you know, well,

14 let me back up for a second.  What the findings

15 establish is that the two -- what are referred to

16 here is the experiences of IBM and Apple, Microsoft's

17 most significant operating system rivals, admittedly

18 in the late 1990s in terms of the strength of

19 applications barrier to entry.  That is Finding 45.

20           46 is dealing with -- it establishes that

21 OS/2 -- this is IBM's operating system back then --

22 that OS/2 -- notwithstanding the fact that there were

23 2500 applications written for OS/2, the applications

24 barrier was preventing it from competing more

25 vigorously with Microsoft.  Same with Apple, that
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 1 even though Apple wasn't included in the relevant

 2 market, that 12,000 applications -- still you end up

 3 with the problem of the applications barrier when

 4 you're confronted with a company like Microsoft, or

 5 Windows has at this time upwards of 70,000 locations.

 6           So again, this is all -- these are

 7 findings -- the type of findings that the Court

 8 needed to make in order to find that these barriers

 9 were more than just simply accepting on face value

10 and repeating this talismanic word barrier.  These

11 were the sort of findings that were necessary to the

12 judgment.

13           And, in fact, the D.C. Circuit -- "Look,"

14 Microsoft said, "it's ridiculous," before the

15 D.C. Circuit.  OS/2, you've got 2500 applications.

16 Developers do write for these other operating

17 systems.  They argued that before the D.C. Circuit.

18 At 253 F.3rd 55 the D.C. Circuit rejected that and

19 said, "No, this finding is not inconsistent with

20 Microsoft's market power."

21           So moving then to 50 and 51, again these

22 are possibility of these new entrants.  It would be

23 easy, Microsoft argued in the government case, for

24 somebody new to come in, like, Linux, like, the

25 Be operating system.  You look through Microsoft's
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 1 proposed findings of fact that we cited in connection

 2 with these findings just strewn with all of the --

 3 how simple it was for Linus, L-i-n-u-s, Torvalds,

 4 T-o-r-v-a-l-d-s, and how easy it was for a graduate

 5 student in Helsinki to create this operating system

 6 that was supposedly challenging Microsoft's

 7 franchise.  Well, the courts looked at that and said,

 8 "No, that does not undermine the conclusion that

 9 Microsoft has monopoly power."

10           THE COURT:  And for former vice presidents

11 to invent the Internet.

12           MR. JACOBS:  Which made possible the spread

13 of Linux.  Okay.  What were we to?  52.

14           Now, Microsoft -- one of the arguments

15 Microsoft said was, "We don't have monopoly power

16 because other companies can go and they can clone the

17 Win-32 API, the Windows API.  They could clone it and

18 make a version of the software that would run Windows

19 programs so, therefore, we can't exercise monopoly

20 power."  And in their proposed finding, they have

21 several proposed findings dealing with OS/2.  Back in

22 the early 1990s, IBM's OS/2 -- actually, it was OS/2

23 Version 4 that had a certain subset of the Win-32

24 API.

25           Well, again, the Court went through and
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 1 rejected this argument.  The issue was raised by

 2 Microsoft.  It was vigorously contested as to whether

 3 or not cloners out there preclude Microsoft from

 4 exercising monopoly power.

 5           Okay.  53 through 55, again, OEMs.  OEMs

 6 themselves.  Microsoft's customers themselves, the

 7 abundant, abundant evidence -- and the Court made

 8 findings related to this.  They found that there was

 9 no commercially viable alternative to Windows.  They

10 had no choice.  This again is more of the -- exactly

11 the direct evidence, a direct proof of market power,

12 that the D.C. Circuit discusses in finding that a --

13 that market power exists.  This, again, follows

14 through the analytical framework.  What we're doing

15 here is following the analytical framework that the

16 D.C. Circuit -- when you go back and you look at what

17 the D.C. Circuit said, you look at indirect proof of

18 monopoly power -- and I should have explained this

19 better at the outset.

20           You've got indirect proof of market power

21 and then you can have direct proof of market power.

22 Indirect proof of market power would be -- it would

23 be markets where you have high market share that are

24 protected by barriers to entry.  This is what --

25 consistent with what Microsoft was stating to the
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 1 D.C. Circuit that -- their briefing that we put in

 2 the record here.

 3           So these first findings dealing with

 4 Microsoft's market shares and applications barrier to

 5 entry, those are all findings that were necessary --

 6 types of findings that were necessary under the

 7 indirect approach to finding market power.

 8           Now, then, you can have indirect findings

 9 of market power, but you can also have direct proof

10 of market power.

11           The D.C. Circuit discusses this at 253 F.3d

12 56, and 57 is where it gets into its discussion of

13 direct proof:  "Having sustained the district court's

14 conclusion that the circumstantial evidence proves

15 that Microsoft possesses monopoly power, we turn to

16 Microsoft's alternative argument that it does not

17 behave like a monopolist."  Microsoft was saying,

18 "Hey, we're not a monopolist.  What we're doing is

19 being consistent."  Well, the D.C. Circuit was

20 affirming the federal district court's determination

21 that, in fact, "Yes, its behavior even is consistent

22 with the sort of behavior and this is the direct

23 proof."  Usually you have to rely solely on indirect

24 proof.  This is the direct proof.  These are the

25 issues that were litigated, that were decided by the
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 1 federal district court and affirmed on appeal by the

 2 D.C. Circuit for finding that Microsoft -- or

 3 concluding that Microsoft had monopoly power.

 4           So then we're getting into, you know --

 5 more into the conduct and other direct proof here.

 6           Microsoft is arguing, as we talked at the

 7 beginning, that its installed base was -- basically

 8 prevented it from being able to exercise monopoly

 9 power.  That's one of its arguments raised; and,

10 again, these are all the sort of issues.  Had the

11 Court accepted Microsoft's arguments here for any of

12 these, it is unlikely that you could have had a

13 finding that Microsoft had monopoly power.

14           If there was no applications barrier to

15 entry, if there was no -- if Microsoft's installed

16 base was preventing Microsoft from raising its

17 prices, if any of these findings had gone the other

18 way, it is very unlikely that the case would have

19 turned out the way it did.  Again, these are

20 precisely the sort of issues on which the case can

21 turn.

22           Okay.  So Finding 58, again, talking about

23 piracy, and Microsoft -- this was an issue Microsoft

24 litigated, said "Piracy prevents us from exercising

25 monopoly power."  And again, "No"; the district court
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 1 said "No"; and the court of appeals, looking at the

 2 structural approach that the Court followed, agreed

 3 with them.

 4           Now 59 and 60.  Okay, 59 and 60, these are

 5 talking about -- this is Microsoft's argument that

 6 the industry, it's dynamic, it's vigorous, it's

 7 changing, you know, you cannot have -- you cannot

 8 have a monopoly and this was one of Microsoft's core

 9 arguments.  It was a core argument that they raised

10 at the D.C. Circuit level, all the way up to the

11 D.C. Circuit that this market is dynamic, it's

12 vigorous.  It simply cannot have a monopoly in this

13 kind of market and that was also discussed and

14 rejected by the federal district court and by the

15 D.C. Circuit.

16           Okay.  The structural -- the direct proof.

17 This is actually where we're getting more into this

18 direct proof.  Microsoft's pricing behavior.  What

19 we're looking at here -- 62, 63, and 64 -- this is

20 the direct proof that a court can rely on in making

21 the determination that an entity has monopoly power.

22 And, in fact, the federal district court did look at

23 it.  It looked at Microsoft's pricing behavior and

24 found that, you know, in fact, there is indicia of --

25 that Microsoft does price like monopolists.  It found
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 1 that in one instance that when Windows 98 came out,

 2 that Microsoft raised the price of Windows 95 to the

 3 same level as Windows 98.  That's not, the Court

 4 found, the kind of contact that a nonmonopolist could

 5 engage in.

 6           Also, dealing with, you know, 63,

 7 "Discretion in setting the price for Microsoft," the

 8 fact that Microsoft did not look at prices of others,

 9 other competitors.  What it said, "We're competitors

10 in the market in setting the price of its Windows

11 operating system market."  So again, the Court relied

12 on issues like this, the actual direct proof of

13 market power, in reaching its conclusion that

14 Microsoft had monopoly power in the relevant market.

15           And finally 64, Microsoft charging

16 different OEMs prices, again, this is the sort of

17 direct proof the Court can rely on and in this case

18 did rely on.  These are the necessary findings.  The

19 district court, as affirmed by the D.C. Circuit,

20 found these issues to be necessary for reaching its

21 determination.

22           Okay, 66.  Okay, again, conduct.  This is

23 conduct that under the direct proof approach to

24 finding monopoly power that the Court relied on.

25           And then 67, I suspect there will be some
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 1 dispute about the effect of this 67.  But 67,

 2 remember, Mr. Rosenfeld earlier had referred to a

 3 number of acts that the D.C. Circuit did not find to

 4 be illegal:  Microsoft's conduct towards Apple,

 5 Microsoft's conduct towards Intel, Microsoft's

 6 conduct towards RealNetworks, Microsoft's conduct

 7 towards IBM.  What the district court here says is

 8 that Microsoft's monopoly power is also evidenced by

 9 the fact that over the course of several years,

10 Microsoft took actions that could only have been

11 advantageous if they operated to reinforce

12 Microsoft's monopoly power, and it goes on to

13 describe -- as it says, those actions are described

14 below.  That finding, the district court looked at

15 and relied upon Microsoft's conduct with respect to

16 Apple, Intel, IBM, RealNetworks in finding that

17 Microsoft, in fact, was a monopolist.  It made no

18 sense for Microsoft to have behaved in that manner

19 other than to be -- other than if it were a

20 monopolist.  These are the sort of findings that were

21 necessary to the conclusion that Microsoft had a

22 monopoly in the relevant market.

23           Real quick here.  And again, the

24 D.C. Circuit -- talking about all of this, the

25 district court correctly applied the structural
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 1 approach -- that was the first approach we're talking

 2 about.  Market power and -- I'm sorry, market share

 3 and entry barriers -- correctly applied the

 4 structural approach to determine if the company faces

 5 competition.  Then it goes on and says even beyond

 6 that, yes, the Court applied the correct approach.

 7 Moreover, the Court goes on -- at 253 F.3d 57 and 58,

 8 it goes on to discuss the federal district court's

 9 analysis, the approach that it took in the direct

10 proof, and the direct proof being the path or being

11 the findings that were necessary to find -- to

12 conclude that Microsoft had monopoly power.  And it

13 concluded with what the district also found there at

14 58, that Microsoft's pattern of exclusionary conduct

15 could only be rational, quote, "If the firm" -- and

16 this is the D.C. Circuit quoting the federal district

17 court, excuse me -- "could only be rational if the

18 firm knew that it possessed monopoly power."  So

19 again, Finding of Fact 67 is not just -- in terms of

20 bringing in Microsoft's conduct as the necessary

21 conduct that the Court found to be -- that the Court

22 relied upon and the Court found to be necessary.

23 It's not just some stray finding out there.  This was

24 what the Court determined, that it found necessary to

25 define that Microsoft had monopoly power.
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 1           THE COURT:  Thank you.  Mr. Rosenfeld.

 2           MR. ROSENFELD:  Yes, Your Honor.  There's a

 3 lot here to discuss.  Just to give you the preview of

 4 the key findings here, 33 and 34 are the ones that

 5 define -- that set out the basis for -- the

 6 conclusion on what is a "necessary and essential"

 7 issue that Microsoft has monopoly power.  And they go

 8 through all the analysis.

 9           33 says "It has so much power that if it

10 wanted to exercise it all solely in terms of price,

11 it could charge a price substantially above that

12 which would be charged in a competitive market."  In

13 other words, Microsoft enjoys monopoly power in a

14 relevant market.  Okay.  That's the essential finding

15 here.

16           In 34 the Court then goes on and says "Now,

17 there are three main factors that indicate that

18 Microsoft enjoys monopoly power."  The Court says

19 "first, Microsoft's share."  I think that's what

20 Mr. Jacobs is referring to as the "structural

21 analysis."  And that share has been large and stable.

22 Then Finding 34 says "Second, Microsoft's dominant

23 market share is protected by a high barrier to

24 entry."  That's the second part of the analysis.  You

25 have market share, but other people could rush into
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 1 the market.  You don't have a lot of power related to

 2 the market share.  So if you have market share and

 3 there are barriers to entry, then that's a

 4 sustainable market share.

 5           "Third, and largely as a result of that

 6 barrier, Microsoft's customers lack a commercially

 7 viable alternative to Windows."  And I submit, Your

 8 Honor, just like Judge Peterson in Minnesota, those

 9 are the essential findings for the determination that

10 Microsoft has monopoly power in the market.  Those

11 are also the two findings that the Iowa Supreme Court

12 identified in its opinion as examples of "necessary

13 and essential" findings.

14           Let me see if I can find out exactly where

15 that is.  Yes.  It's on page 122 of the Iowa Supreme

16 Court's decision, and it identifies Finding 33,

17 Finding 34.  It says "Both of these findings were

18 'necessary and essential' to the underlying judgment

19 because the Court had to establish Microsoft had

20 monopoly power before it could conclude Microsoft

21 maintained monopoly power," which, of course, is the

22 conduct aspect of the monopolization offense.  So

23 that's for starters.  And our view at face is that --

24 as Judge Peterson and the Iowa Supreme Court have

25 recognized -- that's the "necessary and essential"
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 1 finding.

 2           Now, there are a multitude of other

 3 findings relating to this subject, and those findings

 4 are supportive, they are evidentiary, they deal with

 5 arguments that the parties raised.  They knocked down

 6 the arguments.  They are quintessentially subsidiary

 7 findings.  Unless there be any doubt -- and I will go

 8 through all of these because I feel like I should,

 9 but I want to go, for example, to Finding 62.  Could

10 you put that up for me, please?  And I want to

11 preview for the Court the fact that these findings

12 are particularly sensitive because they talk about

13 price, and we know that the potential for confusion

14 is great in this area.

15           Price is the "key issue" in the case before

16 you.  It was only evidence of monopoly power, and, in

17 fact, quite weak evidence of monopoly power, as we

18 saw this morning in the government case.

19           Now, this finding -- and it's very

20 important that we understand what was taken out in

21 the editing.  Whoops.  Sorry.  Microsoft's actual

22 pricing behavior is consistent with the proposition,

23 "consistent with the proposition."  "Necessary and

24 essential"?  No, this is evidence.  Evidence of

25 consistency that the firm enjoys -- that the firm
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 1 enjoys -- I'm having a little trouble with the

 2 editing.  I guess it's -- Microsoft prices its

 3 products like a firm with monopoly power, and the

 4 actual findings says Microsoft's actual pricing

 5 behavior is consistent with, I guess, its monopoly

 6 power in the market.  (A), the editing really does in

 7 this case significantly disguise a critical issue.

 8 This is an evidentiary and a subsidiary finding.  It

 9 also relates to price, so that the potential for

10 confusion between that case; that is, the government

11 case and this one, is at Zenith.  This is not an

12 isolated one.  Let's go to 63.

13           63 says, "Finally, it is indicative of,"

14 again, "necessary and essential"?  "Vital and

15 crucial"?  No, no, no, no.  Indicative, "indicative,"

16 that's like "consistent with."  That does not satisfy

17 the kind of strict standard that the Iowa Supreme

18 Court set, that the Fourth Circuit set.  Moreover,

19 this one is in the present tens, although plaintiffs

20 said they edited to make sure it was in the past

21 tense so the time period was right and so on, but I

22 want to come back to that.  This is, of course,

23 subsumed in Findings 33 and 34; moreover, it doesn't

24 pass any necessary and essential threshold.

25           Now, let's go to 34.  Excuse me, 64.  I
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 1 don't want to go back to 34 yet.  Let's go to 64.

 2 Okay.  This one, an aspect of Microsoft's pricing

 3 behavior that, while not tending to prove monopoly

 4 power -- not tending to prove monopoly power, is

 5 consistent with it.  That's language that plaintiffs

 6 took out, and I understand why.  Because that finding

 7 also cannot conceivably pass a "necessary and

 8 essential" filter.  This is conduct that does not --

 9 it might not tend to prove monopoly power.  It is

10 merely consistent with it.  And again, this is a

11 particularly egregious example.  Let's see if I can

12 find Finding 65 here.  Yeah, that's right here.

13           Now, Your Honor, I said this morning -- and

14 I'm sorry that we've got this at a tilt.  We will fix

15 that in the morning -- but this is the determination

16 relevant to pricing.  Now, this is Finding 65.  We've

17 seen 63 and 64, which don't prove maybe are

18 consistent with.  Finding 65 you won't find in

19 plaintiffs' set of findings because it says and it

20 underscores why these are not "necessary and

21 essential."  It says it's not possible, "not

22 possible," with the available data to determine with

23 any level of confidence what price a

24 profit-maximizing monopolist might charge.  Microsoft

25 could be stimulating the growth of the market for
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 1 Intel-compatible and PC operating systems.

 2           Now, I understand Mr. Hagstrom's argument

 3 that they shouldn't have to live with this one if

 4 they don't want to, but you cannot create a

 5 misleading impression by suggesting that findings

 6 relating to pricing in 62, 63 and 64 are necessary

 7 and essential when, in fact, the very language of

 8 those findings which you tried to take out make clear

 9 beyond doubt that they are not necessary and

10 essential.  And then to compound the offense, you

11 want to eliminate 65 which clears up any ambiguity

12 about how these findings are at best, "are at best,"

13 supported.  So that's 64.

14           And then we go through -- I'm trying to

15 find a few of the others.  Let's go to 67 for just a

16 minute.

17           Mr. Jacobs did predict that we would have

18 some dispute on this one, and I want to make good on

19 his predictions.  This is also another one.

20 Microsoft's monopoly power is evidenced, "evidenced."

21           Well, Your Honor, all of these findings

22 relate to evidence to support 33 and 34.  They are

23 subsidiary findings.  Now, I will tell you in this

24 batch -- and I need to go through them -- but in this

25 batch of findings, there are a lot of them that pose
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 1 real problems.  Because of the references to price,

 2 the references to time period, they're very

 3 confusing, they are very distorted, and, in fact,

 4 they are very unnecessary.  These are findings -- all

 5 of them, not just these in the 60s that are most

 6 particularly sensitive because of the price

 7 references, these are findings that under no stretch

 8 satisfy a "necessary and essential" standard.

 9           Now, let's see if we want to go forward.  A

10 lot of the subsequent findings, 68, 69, 70, 72.

11 Those findings, Your Honor, use words like "had the

12 potential to," et cetera.  They are predictions by

13 the judge, again, at most, "at most" evidentiary

14 findings, supportive findings.

15           I'm sure we all remember that it was the

16 supportive standard that Judge Motz suggested was the

17 right one.  No court, no court has followed that and

18 certainly the Iowa Supreme Court didn't.

19           Now, let's go back to some of those earlier

20 findings.  Just to make the point again, 33 and 34

21 are the ones that encapsulate the "necessary and

22 essential" finding here.  I'm going to sit down

23 because my glasses are not good enough to read these,

24 if that's okay.

25           35 basically just repeats what's in 33 and
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 1 34.  Similarly with 36.  These are all just further

 2 elaborations on market share, the barrier to entry.

 3 37 and 39, again, are lunging together multiple

 4 findings, but this simply explains in more detail the

 5 feedback loop in the barrier.  These are supportive

 6 findings.  They are evidentiary findings.  Frankly,

 7 quite difficult to read.  But this explains from the

 8 consumer standpoint what the barrier is and how it

 9 works.  The existence of the barrier is the

10 "necessary and essential" finding or liability

11 predicating finding, all the detail about how it

12 works from X's perspective and Y's perspective.

13 Those are subsidiary.  Those are evidentiary finding.

14           Similarly with 38.  It explains the

15 applications barrier to entry.  This time not from

16 the consumer's prospective but from the independent

17 software vendor.  That is the folks who write the

18 software, explains the barrier from their

19 perspective, Quintessentially.  And the fact that

20 Microsoft argued these issues and they weren't

21 resolved doesn't change the quality of the dispute

22 here.  It's a dispute about supportive evidence,

23 about subsidiary evidence.  The Court resolved it.

24 It entered the finding which is reflected in 33 and

25 34 that was necessary and essential to resolve the
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 1 monopoly power issue.

 2           Now, 39 is really a summary opinion, a

 3 summary finding, that pulls together what the prior

 4 findings -- the prior two findings had said.  This

 5 finding explains the applications barrier to entry

 6 from the standpoint of the consumer and from the

 7 independent software vendors.  So at the very least,

 8 redundant but plainly evidentiary.

 9           Now, 41, 42 and 43, I think, are lunged

10 together, and again, it's extremely difficult to read

11 them.  These are supportive facts, again, on the

12 applications barrier to entry.  I'm going to say I

13 can't work through what's left of this particular

14 finding; but, yeah, could you put 41 up for me,

15 please?

16           MS. KNIFFEN:  41 you said?

17           MR. ROSENFELD:  Yes, please.  I think it's

18 multiple pages.  Yeah.  As you can see, Your Honor,

19 the bulk of this has been sort of excised, but I

20 think the point is this explains, again, the dynamics

21 of the barrier.  Why is it that software barriers

22 don't invest in -- in operations for operating

23 systems that they don't have a lot of users.  It

24 simply explains that proposition.  That's supportive

25 evidence for the existence of the barrier.
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 1           Now, then, we get to IBM, Apple, the

 2 experience of IBM and Apple, in Finding 45.  And

 3 again, if you can put that one up for me, please.

 4 Yeah, 45, and again this says "The experiences of IBM

 5 and Apple, Microsoft's most significant operating

 6 system rivals in the mid to late 1990s, confirm the

 7 strength of the applications barrier to entry."

 8           Now, this has been modified by the

 9 plaintiffs, but I want to go back to confirm the

10 strength.  This is confirmatory evidence.  It's

11 evidence.  It's a subsidiary finding.  It's not

12 critical and essential to the resolution of market

13 share.

14           Then we get into 46, 47, and 48, and

15 these -- excuse me 46, 47 and 50, as I recall.  And

16 these are findings that, again, take and attempt to

17 break down the experiences of IBM, experiences of

18 Apple and the experiences of Linux and say, "Now, you

19 want to see how that applications barrier entry

20 worked for IBM?  Here's how it worked."

21           "You want to see how it worked for Apple?

22 Here's how it worked."  "You want to see how it

23 worked for Linux?  Here's how it worked."

24           The critical findings here was applications

25 barrier to entry that worked.  The Court so found,
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 1 concluding it was a barrier to entry.  These are

 2 subsidiary evidentiary findings.

 3           There is also reference to price in a

 4 number of these findings because the test for

 5 monopoly has to do with whether given a certain price

 6 increase, would consumer's switch or would new

 7 suppliers enter the market.  It's a measure of what

 8 we call "elasticity"; that is, are there realistic

 9 substitutes out there that you or I would take

10 advantage of?  Now that price reference is in 33 and

11 34, but more of these findings that make that

12 reference -- particularly with all the references to

13 price and the confusion about price resulting from

14 the fact that we're dealing with a discrete time

15 period here, and yet these findings are readily

16 provided to the jury.  The confusion about whether

17 this articulation of monopoly test which suggests

18 something about pricing practices during a time

19 period, discrete time period, will affect the jury

20 who is looking at pricing practices in this case over

21 a much more extensive time period, and that potential

22 for confusion is aggravated by the fact that the one

23 finding that makes clear that there wasn't enough

24 evidence in this record to make any conclusion about

25 pricing is the one that is excluded.
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 1           65.  So there's a terrific potential for

 2 distortion and prejudice here.

 3           Moving right along.  I would also point

 4 out, particularly on 50 when we're talking about

 5 Linux, that there's been a lot of discovery by the

 6 plaintiffs about Linux in this case because

 7 notwithstanding Judge Jackson's predictions about

 8 what the market might look like in the future, the

 9 one thing we've all learned from the Internet bubble

10 are that those predictions are not very good in

11 either direction in terms of who is going to succeed

12 or who is going to fail.  And these predictions about

13 the way the market is going to evolve have not turned

14 out to be correct at all.  That's another problem for

15 a lot of these findings.

16           And then we get to 52.  What is 52 about?

17 52 is about -- it's about cloning.  That is, somebody

18 could compete with Microsoft by spending the money to

19 duplicate all of these applications programming

20 interfaces, the APIs.  It's just another -- and what

21 the Court says that also won't get you past the

22 applications barrier to entry.  So an argument that

23 was made, an argument that was rejected, evidentiary

24 supportive findings for the critical and necessary

25 findings.  I apologize if I'm starting to sound like
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 1 a broken record here.

 2           The same is true of the subsequent

 3 findings.  54 talks about OEMs and why they will be

 4 limited in their willingness to enter this market

 5 because of the applications barrier to entry, limited

 6 in their willingness to create a new operating

 7 system.  More supportive evidence, but again, there

 8 are references to price in this finding that hold out

 9 the potential to be very prejudicial in the context

10 of this case.  And if we're going to balance the

11 potential for prejudice as opposed to the importance

12 of the finding, which it seems to me is what the Iowa

13 Supreme Court says we ought to be looking at, these

14 are evidentiary findings at best, "at best."  And to

15 the extent that they hold out any significant risk of

16 prejudice, that ought to be the end of it because

17 Finding 33 and 34 give the plaintiffs all that they

18 are entitled to in terms of a monopoly power

19 definition, so says Judge Peterson, Iowa Supreme

20 Court certainly nodded in the same direction.

21           57 is just another example of how the

22 applications barrier to entry works.  Again, this one

23 focuses directly on price, the notion that you might

24 raise the price on old operating systems to speed the

25 introduction of new ones, pricing practices, a
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 1 supportive finding in the context of the applications

 2 barrier to entry with significant potential for

 3 prejudice.

 4           58.  This talks about a legal secondary

 5 market for operating systems.  It's just another --

 6 it's hard for me to imagine anybody thinking that

 7 this finding would be critical and necessary here.

 8 This is just another instance of supportive evidence

 9 about this applications barrier to entry which the

10 Court has already said is there and seems to be at

11 some level difficult to penetrate.  So again,

12 supportive evidence.  Again, reference to price in

13 this context.

14           Then you get to 59 and 60, which is a

15 summary finding.  It's time-specific.  It's sort of

16 the judge's theory about the way the market is going

17 to evolve.  It says things like, "Nor are consumers

18 likely to engage in certain conduct."  It is

19 predictive and, again, it talks about prices.  So

20 it's a supportive finding, unnecessary with great

21 potential for prejudices.

22           I would note it talks about what consumers

23 are likely to do.  Then it says Microsoft could, if

24 it chooses, raise the prices.  Well, of course that's

25 plaintiffs' theory here.
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 1           Finding 65 says in a government case, there

 2 wasn't sufficient evidence to conclude that that is

 3 what Microsoft did.  This is the back door.  And the

 4 plaintiffs should not be allowed to run through it,

 5 particularly when we're talking about nothing more

 6 than supportive findings.

 7           62, we've talked about these are all the

 8 findings that deal with "consistent" and so on and

 9 I'm not going to repeat that.

10           I think, Your Honor, that about does it,

11 that about does me on all of these, so unless you

12 have some questions I'm going to be quiet.

13           THE COURT:  We're going to take a recess

14 until 9 a.m. tomorrow morning.  See you then.

15           MR. ROSENFELD:  Your Honor, just in terms

16 of travel plans, is it likely we will go all day

17 tomorrow?

18           THE COURT:  I have no idea.

19           MR. ROSENFELD:  Are you available all day

20 tomorrow?

21           THE COURT:  I am.

22           MR. ROSENFELD:  Okay.  Thanks.

23           (Court adjourned on April 17, 2006, at

24 4:35 p.m.)

25
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