J. Harrison Colter, Esq. (4018)
COLTERJENNINGS

333 South 520 West, Suite 310
Lindon, Utah 84042
Telephone: (801) 932-6162
Facsimile: (801) 932-6161

—

lipw wF,LED
T I CHYRT

18 0CT 0284 9. 35

DISTRICT oF yray

BY:

\
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Attomney for Plaintiff Caldera, Inc.
[represented by its successor-in-interest,
The Canopy Group, Inc.]

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CENTRAL DIVISION
)
CALDERA, INC,, [represented by its successor ) MEMORANDUM IN SUPPORT OF
-in-interest, THE CANOPY GROUP, INC.] ) MOTION TO MODIFY
) STIPULATION REGARDING
Plaintiff, ) PRESERVATION OF DOCUMENTS
VS. ) UNDER THE PROTECTIVE ORDER
)
MICROSOFT CORPORATION ) Civil No. 2:96 CV 0645DB
)
Defendants. ) Judge Dee V. Benson
) Magistrate Judge Ronald N. Boyce
)

This memorandum is submitted in support of the motion of The Canopy Group, Inc.
(“Canopy™), as the successor-in-interest, by way of a merger, of Plaintiff Caldera, Inc., to modify the
Stipulation Concerning Preservation of Documents under the Protective Order (the “Stipulation™)

entered by this Court on May 30, 2000.
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BACKGROUND

This action was a complex anti-trust proceeding filed in 1996. The parties engaged in extensive
discovery and produced numerous documents (the “Documents”) pursuant to a Protective Order
entered by this Court on April 1, 1997. On January 7, 2000, the parties reached a settlement and the
case was dismissed.

At the conclusion of the Action, Caldera intended to comply with the Protective Order and
either destroy the Documents or to return them to Microsoft or other originating entity. At the time,
various other cases were pending against Microsoft in both state and federal courts. Certain third
parties involved in those other cases indicated an interest in preserving the Documents and served
Caldera with one or more subpoenas requesting the documents. To resolve issues regarding the
subpoenas, Caldera and Microsoft entered into a Stipulation Concerning Preservation of Documents
under the Protective Order (the “Stipulation”) providing that Caldera would retain the Documents,
which Stipulation was entered by this Court on May 30, 2000.

In late January, 2000, Caldera, Inc. was merged into its parent, The Canopy Group, Inc.
(“Canopy”). Caldera, Inc. thus no longer exists, and Canopy has taken charge of, and has incurred

expenses for, retention of the Documents. Canopy is thus now the real party in interest.

THE DOCUMENTS

The Documents are currently being stored in an archival location, specifically at Redman
Records in Salt Lake City, Utah. Approximately 937 boxes are stored in various locations around the

Redman site. Canopy’s lawyer has briefly reviewed the contents of the boxes (but has not read or




reviewed any specific document in any of the boxes). Based on that review, it appears that there could
be an average of 3000 to 4000 pages in each box {assuming the boxes reviewed are typical). Thus, well
over 3,000,000 pages could be included in the Documents.'

The current cost of storage of the documents is $0.16 per box per month, or approximately
$150.00 per month or $1800.00 per year, plus the administrative expenses of the storage. Although this
is not an enormous surm, it has been nearly three years since the underlying litigation ended. Canopy
cannot perceive any corporate benefit to retaining the Documents, an obligation that is of indefinite
length or scope, and in fact Canopy has at least some risk of liability should the documents be
inadvertently disclosed.

The Documents have also caused Canopy to incur additional costs. For instance, from time to
time Canopy receives requests that it produce the Documents to third parties. These requests require
Canopy to engage counsel to respond to the requests, thus resulting in additional costs for which
Canopy receives no corporate benefit. To date, those costs have not been extreme; Canopy calculates
that the outside counsel costs have been approximately $2000-3000 per year for the last two years.

However, even though the costs have not yet been enormous, this is an open-ended commitment
to Canopy, one for which the costs could escalate at any time, one for which the potential liability for
inadvertent disclosure could be enormous, and one for which Canopy receives no corporate benefit.
Thus, Canopy seeks relief from this Court by way of a modification of the Stipulation to permit Canopy

(1) to destroy the Documents; or (2) to return the Documents to the originating party, which would be

'Canopy understands that there are additional documents being held by The Summit Law
Group in Seattle. Canopy does not speak for The Summit Law Group, and thus this motion does
not have any bearing on those documents.




Microsoft or a third party; or (3) to deliver the Documents (and the associated costs of storage) being
preserved to a third party having an interest in ongoing preservation of the Documents, if any such party
exists and if such a course of action would not prejudice the rights of the entities that originally
produced the Documents; or (4) to take such other action as the Court may order, in the interests of

Justice, that would relieve Canopy of the obligation and costs of retaining the Documents.

ARGUMENT
A court retains the power to modify a protective order as long as that order is in effect. United

Nuclear Corp. v. Cranford Ins. Co., 905 F2d 1424, 1427 (10 Cir. 1991); Grundberg v. Upjohn Co.,

140 F.R.D. 459, 463 (D.Utah 1991). The decision to modify the order is left to the sound discretion of

the district court. United Nuclear, supra, at 1427; Grundberg, supra, at 464. Factors other courts have

considered in determining whether to modify a protective order are (1) good cause; (2) the nature of the
protective order; (3) the foreseeability of the requested modifications; and (4) the parties’ reliance on
the protective order. Bayer AG and Miles, Inc. v. Barr Laboratories, Inc., 162 F.R.D. 456, 462-63
(S.D.N.Y. 1995); 6 Moore’s Federal Practice, §26.106[3][a] (Matthew Bender, 3d Edition). In this
mstance, each of these factors supports a modification of the order.

Good Cause

Canopy seeks a modification of the Stipulation to relieve Canopy of the financial and
administrative burden of storing a large volume of documents that relate to a case that has been settled

and dismissed. Although there may be good reasons to preserve such documents for others, Canopy




should not be burdened with that obligation. Canopy receives no corporate benefit to maintaining the
documents, and thus believes good cause exists for modifying the Stipulation.

Nature of the Protective Order

The Protective Order was essential to the conduct of the litigation, but that litigation has ended.
The Stipulation is not essential to the litigation or to the interests of the parties to the litigation. The
ongoing obligation to preserve secrecy is important; the ongoing obligation to store documents relating
to a closed case is not. In fact, destruction of the documents would support the intent of the Protective
Order. Thus, the nature of the Stipulation and of the Protective Order are such that the Court should
allow modification of the Stipulation to permit the documents to be destroyed or otherwise removed
from Canopy’s custody.

Foreseeability of the Requested Modifications

Canopy is requesting merely that it be permitted to destroy the documents in question or, if
destruction is not desirable, permission to return the documents to the producing person or entity, or
turn the documents over to a third party who is willing to abide by the Protective Order and the
Stipulation, and pay the costs associated with retaining the documents, or take such other action as the
Court may order in the interests of justice. The Stipulation is open ended; that is, there is no
termination date. Canopy should not be expected to store a large volume of documents forever. Thus,
modification to relieve Canopy of that obligation is not only foreseeable, it would have been illogical for
anyone to believe that such a modification would not be ultimately granted. The only question is when
such relief would be granted; Canopy respectfully submits that a modification two and a half years later

was foreseeable to all concerned.




Parties’ Reliance on the Protective Order

Typically, there is a presumption against modification of a protective order, both because the
parties rely on the order and because a party may not be as willing to cooperate in discovery if a
protective order is likely to be modified later. Bayer, supra, at 229-230. However, the usual reason for
petitioning a court to modify a protective order is to permit third parties to review the protected
information, see e.g., United Nuclear, supra, Grundberg, supra, and Bayer, supra. In this case, Canopy
merely wants to be relieved of the financial and administrative burden of indefinitely storing documents
that relate to a case that ended nearly three years ago.

The parties to this litigation did rely on the Protective Order. Canopy’s preferred course of
conduct, the destruction of the documents, would support that reliance. Canopy does not seek to affect
any party’s reasonable expectation that the Protective Order would not be modified to that party’s
detriment. Rather, Canopy seeks modification of the Stipulation to permit destruction of the documents

as originally contemplated by the Protective Order. Thus, the requested modification should be granted.

CONCLUSION
Good cause exists to modify the Stipulation to relieve Canopy, the successor-in-interest to
Caldera, Inc., from the burden of storing documents by modifying the order to permit Canopy to:
L. Destroy the Documents being preserved in accordance with the
Stipulation; or
2. Deliver the Documents being preserved to Microsoft or other originating

entity of the documents, with the consent of those entities; or




3. Deliver the Documents being preserved to a third party having an interest
in preserving the Documents, if any such party exists and if such a course of action
would not prejudice the rights of the entities that originally produced the Documents; or
4, Take such other action as the Court may order that would relieve Canopy
from the obligation to retain the Documents yet preserve the Documents for interested
parties, if any.
Such a modification is consistent with the nature of the Protective Order, was and is foreseeable to the
parties to the litigation, and rather than defeating the parties’ reliance on the Protective Order would

actually support that reliance. Therefore, Canopy respectfully requests that the Court grant this motion.

DATED this 18™ day of October, 2002.

COLTERJENNINGS

Wl e
1A #rrson Colter

Attorney for Plaintiff The Canopy Group, Inc.
successor-in-interest to Caldera, Inc.

Plaintiff’s Address:

333 South 520 West
Lindon, Utah 84042




Certificate of Service

The undersigned hereby certifies that a copy of the above MEMORANDUM IN SUPPORT OF

MOTION TO MODIFY STIPULATION REGARDING PRESERVATION OF DOCUMENTS
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Salt Lake City, UT 84145-0385

Mr. Michael P O'Brien, Esq.
JONES WALDO HOLBROOK &
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170 S. Main St., STE 1500

PO Box 45444

Salt Lake City, UT 84145-0444

Mr. Gary F. Bendinger, Esq.

GIAUQUE CROCKETT BENDINGER &
PETERSON

170 S. Main St. Ste. 400

Salt Lake City, UT 84101-1664

Richard L. Klein, Esq.
WILLKIE FARR & GALLAGHER
787 SEVENTH AVE
New York, NY 10019

James Chadwick, Esq.

GRAY CARY WARE & FRIDENRICH
400 Hamilton Ave

Palo Alto, CA 94301-1825

Mr. Clark Waddoups, Esq.

PARR WADDOUPS BROWN GEE &
LOVELESS

185 S. State St., Ste. 1300

PO Box 11019

Salt Lake City, UT 84147

Robert G. Loewy, Esq.
OMELVENY & MYERS

610 Newport Center Dr., Ste. 1700
Newport Beach, CA 92660-6429

Richard J. Urowsky, Esq.
SULLIVAN & CROMWELL
125 BROAD ST

NEW YORK, NY 10004

Brad Smith, Esq.

MICROSOFT CORPORATION
Bldg. 85/2078

One Microsoft Way

Redmond, WA 98052

James R. Weiss, Esq.

PRESTON GATES ELLIS & ROUVELAS
MEEDS

1735 New York Ave NW

Washington, DC 20006

Michael H. Steinberg, Esq.
SULLIVAN & CROMWELL
1888 Century Park East

Los Angeles, CA 90067

Mr. Max D Wheeler, Esq.

SNOW CHRISTENSEN & MARTINEAU
10 Exchange Place

PO Box 45000

Salt Lake City, UT 84145-5000




Stephen D. Susman, Esq.
SUSMAN GODFREY LLP
1000 Louisiana Ste. 5100
Houston, TX 77002-5096

Ralph H. Palumbo, Esq.
SUMMIT LAW GROUP

1505 Westlake Ave. N. Ste. 300
Seattle, WA 98109

Parker C. Flose III, Esq.
SUSMAN GODFREY LLP
1201 Third Ave. Ste. 3090
Seattle, WA 98101

Paul T. Gallagher

Cohen, Milstein, Hausfeld & Toll
1100 New York Avenue, N.-W.
West Tower, Suite 500
Washington, D.C. 20005-3964

On October 18, 2002
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Townsend Townsend and Crew
2 Embarcadero Center

g™ Floor

San Francisco, CA 94111

Steven F. Benz
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1615 M Street, NW

Suite 400

Washington, D.C. 20036

James F. Lundberg
Novell, Inc.
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