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ASSET FURCHASE AGREEMENT

. This ASSET PURCHASE AGREEMENT (the *Agreament”) is made and
enrered i a5 of Septamber 19, 1995 by and between The Seots Crwz Operation. Inc, a
Califnrnia corporatinn ("Buyer”) and Novell, Inc., 2 Delsware corporaripn ("Seller”),

RECITALS

A %k@gﬁhhbﬂﬂ&ﬁdﬂa@ahwsmm
mrmnykunwnnﬂnkamUnkamemd-binzyandmmdeﬁmusm
mmafummumwmmemarmmudmamof
other Gucts wirich are direcsly relared 1o Unix and UnixWare (coletively, the
“Busipesc”).

B Tbe Bowrds of Directars of each of Seller and Buyer believe it is i the
mmmmdmmmmmm&mmmm
cartain of the assers of md axume cermin of the lisbiliries of Seller cowmprising the
Buginess (the “Acquisition™).

c In counection with the Acquisidon Buyer will issne to Seller 6,127,500
shares of Common Stack of Buyer (the "Shares”). :

. Do Incomecton with the acquisition by Seller of the Shares, Buyer and Seller
dexire to st forth e=naid agrecments with respect to the governames of Bayer fallowing
the closing of the Acqmisition. |

~ NOW, THEREFORE, in considieratian of the covenanss, promises and
rcp;mmdmm:funhhmin,mdfmatbagmdudnhmmemnﬁdmﬁan.mu
PUnes agree 35 follows:

ARTICLE I
THE ACQUISITION
L1l f Assets.

.. (a) 2 of On the terms and subjact 1o the
conditioms s~y forth i rhis Agresmeng, Seller will sell, convey, mansfer, assign and deijvar
1 Buyer and Buyer will purehase and acquire fromw Seller on the Closiug Dare (as
d:ﬁn:d_m Section L7), all of Seller's night, dule and inreras: in and to the asses and
properties of Seller relaring to the Business (collessiveiy the "Assets”) idearified on

ADMPANRENDILTORT , Oy
919795
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Schednie 11 (3) hersta. Norwithvrending the foregaing, the Assets o be sp pugchasad
shall not includc those 2ssers (the “Excinded Assess”) set forth on Schedule LI (b):

(b) Assemrpuion of Liabilities. A the Clodng Buyer shall
assume those oblipations and liabilities of Seller set forth on Scheduie 11(¢) bereto
(callectively, the “Assamed Liabifities™).

()  Liablices Not Agumed Ortber than the Assumed Lisbiliries,
Buy::shanmtmnmmﬂlBuydmmy'lﬂﬁmutBuyerbedmdm‘hme.
assumed or gnaranteced, agy other lanbility ar obligaion of 2oy nante of Sefler, ‘or dgims
of snch Lability or obligaton, whether secued, matnred or wonatgred, ligaidared or
mlinidared, fixed or camingent, known or wnknown arising out of (I) acs or
occurrences related to any of the Assets, pror to the Claging Date, or (i) any ather
liahility or obligarion of Selber which is not an Assumed [ ishility (coRectively, the ]
"Unassomed Lizbflities”). Seller will remain respensible far all Unarsumed Linhilities

12 Xaymen.
(8) Considerzdon for Asers Stock. On the terms and sibject o

the conditions set forth in (lns Agre=ment, a< full paymen for the transfer of the Assers
by Seller 10 Buyex, at the Qnsing Buyer shall 2ssume the Assimed Lighilities and issne
o Seller 6,127,500 shares of folly paid and nonassesable shares of Common Stack of
Buye: (the “Sharss” or the “Purchase Prics”).

‘ (b) Rovaldes Boyer agrees w eollec and pass throagh 1o Seller
onc hundred percenr (10096) of the SVRX Royalties as defined and described in Sectian
4.15 Dereof. Seller agrees 16 pay Buyer mn administrative fec of five percenr (5%) of the
SVRX Rayalties Seller and Buyer further sctngwisdge and agres ther Seller is retaiming
all tighe to the SVRX Royaities gotwithstzading the transfer of the SVRY, Liceness w
Buyer pursnamr bereta, and ttat Buyer only bas legal title and oot ao equirghle interest
in such royaltes within the meaning of Section 541(d) of the Bankroptry Cade. For
purpcses of adminisvering the cullection of SVRX Raynities, the parties acknowledge
Wt the royaities shall contimie to be recopnized as royaltes by Seller on a3 ongoing
basis and the parties shall take such commerdally rezsouable steps as may be peesssry
o effecmare the foregaiug for Snancial accounting apd s purposes. In addition, Buyer
agrees o maics payment to Sclles of additional royalties remined by Seller in r=spect of
the wansfer of UnixWare.and on accoum of Bover’s fumre sale of UnixWare prodocs.
The amounrs apd timming of addiconal royalties w be paid in comneczion with Buye’s
sale of the UnixWars producss arc identified in demil on Schedule 12(b) heretg. Sellar
shall be catied 1w conduct periodic andirs of Buyer concsrning all royalties and
Payments due to Seller hercunder or under the SYRX Licenses, provided that Seller
snall eondne: swch gudits after reasonable atcs to Buver aad during tormal buosiness
bours and shall aot be enrtled 10 more than two (2) such audis per year. The cost of

APKA\ \RB\QYETIA Y, de 7 -
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an m&mdkmmmmWSder,MMNﬁtmmhapwwh
cyeuofS%of‘unnunuduehumndzbwﬁchmtbcmufnl.d:mdﬁ:h:ﬂbc'

borne by Buyer,

' {¢) .Alloczriom of Purchase Prjgz. Within 45 days following the
Closing Buyer shall prepare 3od deliver w Seller, subjact to Seller’s 2pproval, an
allocarion of the Parchase Price plus auy otber comsideration propesly allocahie amang
the Assets (the “Allocarinn®). Thapani:sn;raednnnmmmux_impom )
CMWRM:SM&CM‘)FMM]M:DMMM
bep:qﬁ:;dh:mrmﬁstmwifh(md:hemmﬂmmuk;a
position coesictent with) the Allocarion mnless required by the IRS ar sate taxing
tharity. The Allocadion shall be prepared in 2 mamaer comsistent with Secran 1060 of
the Ieernal Reverme Code of 1986, 25 amended (the “Code"), and the income tax

reguiatinng proomlgared thersander.

(d) TIwmosfer Texes Buyer stull pay and promprly discharze
whey due the emtire mmonn: of 2oy apd all saies and wse tax (“Sales Taxes") irmpesed or
levied by reasan of the saie of the Assets 10 Buyer. The parties shall cooperate with

-, <ach orher tn-the ereent reasonabiy requested and iegally permined to minimire zny suczh
Sales Taxes, . :

(i) Imtenr L is the ivtemt of pardes bereso thas all af the
Bosiness and all of Sefler's backliog, if any, relating t@ the Business be mansferred
Buyer, Accordingly, all partes agrec to aclitets the wancier of qystomers of the
Buxiness fram Sefler 1o Buyer following the Qlosing,

: (@) Pyrchase Order Dyga. Seller shall male xvadlable to
Buyez, upaxn reguest (A) a list of all ourstnding wrinen aisvomer orders. purchase
orters and other costomer commingent fram e cir=m customrs of the Bosiness (tha
"Ciryeat Cusramers”), (B) the games of all currenr Customers, and (C) dara regaxding
Seller's standard cos: of sales for the items covesed bv sueh orders, and shall provide
UPOD request such other informaran 2s is (AA) relevant to profirability on such iteens,
b(?BB) avaiiable to Seller without incurring wndue effort or expense and (CC) requested

QTVEI.

o (D) Janger of Orders: Assignmens. Prior to the Closing,
Seller and Buyer agre= to cooperare with each other in condncting joinr eopmcrs with the
Quirent Qustomers (as appropriar=) for the purpose of artempring 1o ograin such
fustomers’ couseat to gansier orders from Seller o Buver (or to issue new orders o

SPRPA IARBN\DILIYET 26
m/19,9%

-
-
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Buyes for the sume or simiar fiems) and 1 assigh Sellor’s rights 20d bensfirs uoder the
comtracss inchided in the Asters to Buyer a5 of the Closing.

() Asgugoton of Qbligarign. To the extemt thar an
order is transferred or assigned to Buyer or thar Buyer accepts a new parchase order
from 2 Corrant Cistomer, Buyer agrees to assume and perfarm all abligatinns

thersunder.

14 Nom-Assiegme of Cermin ltoms Notwithsmanding aaything w the
myhmhmmmemmnhw«ﬁmhumofmy
of the Assers shall require the comsent of any ather pazty (or in the event ther amy of the
mwbzmmle),mmmemmnmmw
iuMmMmmuﬁpmmmﬁmeormagmmmuﬁgnw
Km:wﬁm“ﬂmemmﬁmmmaemtnmudmwpmmm
license or artempted essignment or Jirense would constmts 2 matesial breach or cesplt
m:helossmtﬁmimﬁoumueatmhmm&ﬂnmunﬂsmm
uerwnmhkmmad:leﬁrsmobnhmdﬂdmmmmuﬁp
orlic:nsetbcAsasmBuyer.andSeﬂcrhcrebymmmBuyuusingnéhaﬁnm
it deems necessary or appropriate [0 effect the sxme. I the event that X ‘
mc.zﬁmsofmmsmmmmﬁauumd:mmwﬁm'the
Assets to Buyer comor be provided to Buyer, Scller shall negotinte s altmtmarive
.assignmnmorlicam:astomchhsscmsoastoaﬂnrd&qer,m:h:mempn:n'.ﬁblg
the.sm:or:imﬂ:rb:nnﬁumddghunsiimhmm:mﬁmamgm

practical or advisghle to assipn qr termimare certain contacts (snch x5 Seller’s Maszer
License Agrmemenrs ("ML As")) pursuam to which Seller has granted third parties Hights
1 sell, divedbuie, abtain support and/or maintin Seller’s U Ware produces (sack
COREraLts o be refieced to hereinafrer callectively as the "Transitinng] Conmrarzs®), In
such cases, Seller and Buver will us= diliget effers o transition such business
{cunsamingt.h.eaninmonly) and the customer refationship relating to such. bustness w
Buyer such thar any new agresmens cancrming the Business will be eptered into by, and
SUpDart and meimtenanee will be providad by, Buyer, excepr where Bryer ic unahble to do
50. In any event, Buyer shall be emitlad tn the reverne and benefirs recmived by Seller
fexsonably argibumble to sopport or maintezance of the products pursoant 1o the
Trensitional Coutacts (even if prenaid bedore Clogiug) net of Seller’s ideptifiable direct
&xpenses of support and maintenance relaced spesifeally thereto and documented to
Buyer. Seller may retain such units of invemary of producss as it deems ressonably
DecessaTy soisly to sadsly cnsmmers under Transidonal Conmacts in Accordanes with this
paragranh if Buyer is unabie to do s0. Following the Closing, Seller shall not egtes into
any new Transivomnl Contructs nor extend the trm of iny =xisdng concract. Except for
revexniue from MUAs Buyer and Seller shall negodate 2 muwally accepmbic arrangement
0 afford Buye: the beasSts of ongoing liccases whieh are inteaded to be assigned

FPUPAT \QB\DLTIRY 04
39719795
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bereunder as part of the Assers but witich casmot be assigned due ro third party
e

15  License Hack of Agyess. Conmwrent with the Closing, Buyer gall
exeouze a [icense sgreement under which it siall grant to Seller 2 royabty-free,
warldwide license to (f) all of the technoiogy incinded in the Asses and (3) all
dmﬁh:maxmmmedmmmmmewmm:
(suﬁﬁzased-h&mhnmbemredmaMMyszM
Sencrmmuitsh:nusctbeucmsedTeehmhgady@mem
mmrmu@mrwummwmmmmw&na
wﬁdmmtﬂrudymcﬁdnwimmemepmdmunﬂhyumihwﬁ:hm
umr-m”mummammamm«mm
bundled of imegrated producr The license asreement shall incinde resumghle
mwmsoblgmmwmuﬁew“udwhm
Licenzed Techmalopy, The license agreemen: shall also pravide Seller with =y wfimited
royd!y—&a.pemmd,'oddﬁdeﬁmumﬁalmebwmthe
mmda&aqed%dofmwmsmﬁs(c)hm In the
mdi%ﬁ@o!d@a(ndmmmﬁﬁmmeﬁm
mmdmmtheﬁmmmshnbeﬁmm»&ﬂdsmm

v-,.Udcvdaped-ormmﬁauydevelupedzsoﬂheﬁmeofd:ecnngeuf'w' -

L7 Qlesins

() Closing Unless this Agresment is carlier termimted
pmmpmmmmdmamcmmmmpmwmm
(the'ﬁmng’)shﬂb:hddntmcofﬂcsofvum.&nﬁniaom&mm
hchﬂRnad.P:JoAlm.Caliﬁ:mizMSN,ulO:Nmnthedmvti&km
bmm{wmonarmdmmdmcmnﬁmw&dngs
setfn:ﬂ:inth:Arﬁchhzrenf,urmm:ho&crﬁmeand/md:mum:puﬁumee
(Lhcauuﬂdueonwhi:htheQuﬁngomism&mdmhaetnasm:'dnﬂgbm').

(b) Deljoerv. As the Closing:
] @) Buyer simll deliver 5 Sellar an incrroment of
dlmx.npmafﬁabﬂiﬁsbywhichﬂuyzshaﬂmclheﬁsmedwbﬂidesudth:
osing;

] (i) Buyer <all deliver to Seller a cartificite or csrrificates
. Tepresenting the Shares:

(iif) Seller sinll deliver 1o Buyer all hills of saje,
endorsements, asyignmenrs, conseqrs to assipmments 10 the ext=gr obuuned and other
msirumeats and doctynenrs as Buyer may reasonabiy request te sell convey, assign,
transfer and deliver o Buyer Selle”’s ute o all the Asserss and

PAPATARRADY LTP0Y . % -
09/39/%3 .
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(iv) Seiler and Buyer shall deliver or czuse m be delivered
m.onsmutharmchaﬂmrmzusmddmnmuyor:ppmpﬁacm
evidengs the dne exemition, delivery and performance of this Agreement

ARTICLE N1
REPRESENTATIONS AND WARRANTIES OF SELLER

Ex=pt as described with reasonable particuigrity in the Seller Disslosars
Sdnqnlg: (whichmnmwmfmmmewwuummmwﬁchm
descoiption apphes) deﬁv:radby&uuwmmunﬂymmemﬁmot:ﬁs
m:ms:ngrDbdechadul:m:ybeWmd/mw
parsnant 1o Section 4.11 hereod (the 'SeﬂerDiereSdadnh'),Snlhrw:nd
warzaass to Buyer ther S :

. &l Orzanization Stnding amd Power. Seller is & corporation duly
mi‘ﬂhdlymsﬁng:ndingmdmﬁ:;undcrm:]maﬁsmof :
ma?dhzsnﬂmquﬁlcgorpmpmudmthamymmopmud

Cmdiﬁan'w&h:upeammymrpomm , PTOUP of corparate extities or the
Bmmmmmmhmdﬂmmmdopmde
mhcorpmmzy.gmupofm:pome mﬁﬁsmm&m:smemmaybe_)
Sensrbu_m-de-ﬂ:blemnuywmmplmemdmnctmpimufthe Cerdficate of
Incorporation end Bylaws of Seller, as amended to the dare her=of

] 22 Apthorjv. Seller has all requisite corporate zmiautbn ©
mmmghisAgregmemmd.mcnmm:cﬂxem‘ coimt:mphudhcmuym?
Tn?ex_emnoumddaﬁve:yaf:ﬁswnmxhepdamby&ﬂuofin

debivery of this Agresmemr by Seiler or the performance of Sellar's obligay 3

: , ganaas hereunger
or the consupmmarion of the transacdons coaiemolated berepy. This Agre=ment has
besa duly exesated and delivered by Seller and consrinstes a lezal. valid and binding

AREPAT\RE\DILTOE .08
09/19/9% . 6.
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obligarion of Seller enfareeshle against Seller in accordanes with irs terms, except 2y
exforeament may be limized by bankmptcy, insolvency, or other s:ynlnr Iaws affecting the
mfumufa:dims‘tigbﬂgmmﬂywdmtbax@nmmafeqnmbb
romedias is subject to the discration of the court befare wiich 2y procesding thareéne
mxy be brooght. Snbjex to sarisfactiop ar waiver of the condidons set forth in Asticle V
memﬁmmdwhaqaftﬁswmdosm;md:hcmmﬁqﬁn{ﬁe
Sansachons cotrenypiared hereiy will not, cuntlice with er reslr in agy vinlagor of aay
sanne, law, rule, reguladon, jodgment, order, deerse, or ordingnes applieshle to Seller,
or its propertics or assers that, individually ar in the aggregata, ressomabiy wonid be
pected o have 2 material advesse effect on the Business Comdition of the Businass, or
wnﬂicﬁthmyp:b\d&innufth:%&ﬁﬁbofbmpm:ﬁantyhﬁdSeﬂ:ur_
fesnlt o any breach ar defanlt (with or without aovies or lapse of time, or bath) ynder,
Or give ris= to 2 right of temminsrion, cancellation or acecleration of any obligarion or w
lass of 2 marerial begefir uade-, or rcsult in the arearion of 2 lien or cucombrance on
zny of the properties or asscts of Seller pursgam w any agreement, comrract, note, )
mortgage, mderare, Jease, instimment, permit, ecmeession, franchize or le=use o winch
Seller is a pasty ar by which Seller or its propertes or 25sets may be bognd that wonld
rexsonshly be expacted, either mdividnally or in the aggregate, to have & mazerial
aldverse effect on the Business Condirivn of the Busness), No torsent, approval, order
or authorizazion of, ar registration, declaration ar fling with, any court, adminicerarion
agency, comnmission, regulatory autbarity or other govermmental antharity or :
mstnumemality, domestic or forsign (a "Governmenmral Enzivy™), is required by or with
fespect to Seller in connecrion with the cxecution sad deiivery of tiis Agreement or the
cansmmmarion, by Seller of the Tansacrions eomermplared hereby, cxcept for (3) the filing
of 2 pre-merger notificarion report under the Hart-Scott-Roding Antémmst

Act of 1976, as amended (the "HSR Act™), (il) these required o be made or obtained by
Bever or any of irs affiliates, (3if) such comsenrs, spprovak, orders, amharizzrione,
registrations, deciarations and filingy a5 would 8ot have 2 material adverse effect an the
ability of Scller 1o tramsier the Assers to Buver at the Closing.

23  TFmangal Statemegrs. Seller has furmished Buyer with mnandited
mancial information conceming the Business as of July 31, 1995 (the foregomg Snencal
informatian is referred to collacively as-the "Businesy Fioancial Infarmarion™). The
Busines; Finaneial Informarian hae besn prepared in arcordancs with generally aceepted
actourting principles copsisteatly spolisd (excwpt as may be indjrared i the notes
thereto) and fairy presens, in all material respecss, Wie finencial positon of the Business
s ar the dates therzaf and the results of operations for the periods then ended There
has been np material change in Seller’s accountipg policies during snch periods relating
to the Businmss,

24  Compligncs with Law.  Seller bas canducced the Business so as o
comply @ all marerial respects with all laws, rulas and regulations, judgmeats, decress or
orders of any Governmestal Entity applicable g jus operatons eeempr whers the failure
$0 10 comply reasemanly would nor be expected o have 1 material agverse eSecy op the

PAPATNINGILTIRT e 7
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Businets Condition of the Basiness. As of the date hereaf, there ate no judgments or
orders, injunctions, decrees, stimiations ar awards (whether rendeved by 3 court ar
admimistragive agency or by wwbization) agaims Seller with any conxinwing effect that
msnmblywﬂdhcpmdmmamaumlma&qongheBw
Condition of the Business. To the kuewledye of Seller, there is no investigation by any
Govmu':ulﬁn&xywimrspezwsmupenﬁngagﬁnﬁssgurmmnm’uomhly
lﬂmlytohnveamamaﬁﬂndm::&uanthus’ungdmmoﬂhaB&.

25 No Dgizplts To the imowledge of Salles, Seller is nor, noc has it
recoived wriiten notice that it would be with the passage of thwe, (i) in violation of any
provisiog of i Certificate af Incorporation or Byfaws ar (4) in defzult or vialagon of
mmconﬁiﬁmOtpmviﬁmof(A)uyjudgnmquurdmmmmqncr
ﬁmmhmmemmm}qmemqtgmm
cm-c.leuewmmnpaﬂamm&n:hiwarhmsemwmqs:ucrna
psny(wiﬂ:mmwthaﬂnsh:as)orbywhid:mcmﬁmsmybebmmd,mmym
£15z in.2 manner that regsonably wonld be expected o have 2 matedal adwerse effect ou
the Buxittesx Copdition of the Business. : )

- 26 Lisgeton There is no action, sui, proceeding, caim or ‘
~ fovernments] investigatian pending oz, to the kuowledge of Seller, threatened, againg: -
* Seller that reasannbly wonld be axpedted to have 2 material adversse sffect on the
Busmess Condition of the Besiness  There i5 no wcian.sﬁ:,pmaudip;daﬁnur
goecramental mvestiganon pending against Seller as of the dare bereof tray in any
manner challengas ar secks to prevent, enjoin, alver or matezially delsy any of the
fansactions consemplated hereby.

17  Ahsence of Certain Changes. Since Tuly 31, 1995, Sellar bas
conducted the Business in the ordinary course and, exc=pe for the execatirn, delivery and
pedorzance of this Agre=ment ar os required hereby, there has not comuad: (a) any
marerial adverss change in the Businesy Canditing of the Business; (b) any cury e any
marerial cogumithent or transacvion by Seller relatng o the Business, other than in the
Dtdinaqmuucdbuﬁnes;(c}mydmﬂg;dmﬁcﬁonozlmwhethzmeredby
insuranee or sot, mererially xnd adversely affacting the Business Condition of the
Business; (d) auy acquisition or disposition of a matesial amoumt of property or assers of
Seller relating to the Business oumide of the ordinary course of business; (e) axty zansier
or grant by Seller of 2 right under any Selier Intellesmal Property Rights (a3 defined @
Section 2.10 hereof), other than those wansferred or granted i the ordinary eourse of
business.

L8 Agresmenty. With rcspestw the Susiness, Seller is nor 3 party (o,
and the Business i§ nor subject to: :

(3)  Any union contract or any empiovmest congact or
UIangement providing [or furgre cormpegsation, written or oral, with any afficzr,

EPHPAT\RE\D 1LY DA
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consultens, director ar employee which is not cancsizhle by Seller an 30 days’ notice or
lexs withmur penalty or oblisation o make ptyments reizted 1 such termination, ather
than (A) (in the case of amployess other than executive officers of Seller) sach ’
agresgeenty as are not matesiaily differear fum srapdard xrangertens gffered to
employees generally in the ordinary cowrse of bmsiness consistent with Seller’s past
prastices and (B) sneh agresments as may be imposed or impliod by law;

(b)  Axy plan, conract or araagement, the.ohlipﬁumwda'

witich exceed $100,000, wrinsa or aral, providing for bonuses, peasinee deferred.
cumpensqtion, severance pay or benefit, retirement paymenss, profit-sharing, or the like:

()  As of the date bereaf, ay evisting OEM agresmene,
distibation ggreement, wolme purehase agreement, or ather similar agyeement in winich
the aomal ammmt paid or received by Seller during the welve-month pariod ended
July 31, 1995 excended 31,500,000 ar pursusnar o which Seller has pranted most fxvored
mdanpﬁdngpmﬁonsaradnﬁvem:heﬁgﬁghsrdnedmmypmduqmd
products ar territory to any persom:

{d)  Axy lease or month-to~suwmth temancy for real ar pemanal

.., . -propecty in which the amour of payments wiich Seller i rexquired o maler o n ammal
~basis excseds $100,000; N
N (&) Any comtract contxiving covemm purportng to limit Seller's
- Fresdom to compete in any line. of business in any geographic ares: or Co
(f)  Axy liceose to 2 tiivd party invalving Seller Intmliectnal
P@mem(um&tm&ﬁncdh:&cﬁonWhmoi)mmhhqmdc
which jnciudes a right tw sublicense such source or binary code withour additional
pPaymenr

] Each agreamem, conorast, morgage, indentrre, pian, lesse, nspmmeyt,
permut, concsasion, franchise, arrangemenr licente snd copmriement lisred in the Seller
DudmureSchndnlepnrm:mm:hisSeaimisvzﬁdmdbindhngﬂa, and is mx full
force and effect, and Seller has got breached any provision of, bor is it in defzuit vnder
the terms of, mm&ageemmmmmmm,hﬁmmplmmm
pemt, coneession. framehise, ayrangement, licegse or comumtimneny except for sych
f:ﬂurswbeval.idand‘bind.i.ngurinmnforc:mdﬁectmdsuchhtachsurdefznls
3s reasomably would nat be expected to have a marerial sdverse efect on the Business
Condinor of the Business. ‘

29  Jax Remrns gpd Revors.

i (2)  Delnidon of Taxes Far the purposes of this Agre=mess,
X" or "Taxes® refers to any and 3l federal simte, loal and foreipn taxes assessments

ll!l!‘“ll\ﬂ“-‘lI - -
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and other governmenral charges duﬁes,ingsnﬁuﬁansmdﬁgh]idzsmlz.dn;wmg,
mmwmmmmedwm:mmmmmm
occapadion, and valve added, ad valsrem waoster, frnchise, withholding, payroll,
recaptoe, employment, sxcise and property taxes, together with all imerest, penalties
ud:ddiﬁmhpnscdﬁthmmmchmmdmnbﬁgzﬁnpsmdamy
agreements ar Aravgemenss with any other pesson with respect to sucq amouns ang
imdnding any liabifiry far taxes of 2 predecessar egtity.

: (d) Tax Retmmns and Apding Errepe g5 remsonably would not be
expected to have 2 prrrerial adverse efect on the Business Condition of the Businsss

() Seller has timely Slad all fedaral, state local and
fﬂ!i@muﬁmzs,mhmdnnmmmandmpommm')mhﬁngm
Txxes required o be fled by it, exespt meh Retorms which are not grteral to the
Busincxs, and bas paid all Tares shown tn be due o such Remens or is contesting them
in good fmith,

ii) Seller bas withheld with respect to its employecs il
chu-a.lmdmtainnomc<um. FICA, FUTA and other Trnas reanired to be withheld.

T (®) Seiler has not be=g delinquent in the puayment of gy
Taxnais:hm.uyTazdcﬁdencyoumdin;mpmadorm&dm&uqm :
_PS&Mmmmdqmdmnmafﬁnﬁuﬁammmmﬁngthcpm o
Jor the asssssment or enllection of any Tax. '

) (iv) No andir or other examination of gny Renmn of Seller
upracuﬂyhp!ﬂgxg;narhu&ﬂzbwmﬁﬁdnfqmﬁnrmdnmwm
other examinarion '

(v) Noge of the Assets are treared as “ax~exempr gge
Prpeny” within the meaming of Sectinn 168(k) af the Code.

(i) Seller is not, and bas not beap at gny tme, a Upited

Stmes real progeny holding corporation” within the meaning of Secdon 8IT(H(Q) of the

Code.

210 Tecimolgpy. To the knowledge of Seller, as of the date hereot,
Seller owns, eo-owas or is hiczased or otherwise extitled to wse rights © all patents,.
Tademarks, rade names, service marks, coDyTights, mask work rghrs. trade sesver rights,
and other inzellecmal Property rights and any applicarions therefor, and all maskworks,
net lists, schemancs, wchnology, sourcs code, know-how, omputer sofrware programs
- aud &l other tangible informason or matesial, that are uszd io the Business as carrently
eonduczed (the "Seller Intellecpyal Prope:ty Rigars®).

BPUPANNRB\DI1 L7 _ng.
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The Seller Disclasrre Schedule lists, as of the dare hereot, (I) ali parengs,
registered copyriphre, tadamariks servies marks, mask work nights, and agy apphFlnms
therefor, induded in the Seller Intellectun! Property Righrs; (if) the jurisdicrions in whica
cach such Sofler Imellecmaal Property Right hes been issued or registered or in which an
application for snsh issnance and registration has been fled, ineinding the respective
registration or appiciion munbers; and (i) which, if any, of such pradarts hgve been
Tegistered for copyright protection with the United States Copyright Office and any

- foreign offices. The Seller Disclasie Schedule also sets fortk & list of lieense
agresmenys witich, w Seller's knowledge, mpsritutes all liceyxe agresmenrs uadar which
Muﬁmuuﬁm&hﬂl&aﬂmymdgﬁﬂoﬁﬂ:&dpﬁnmw
t::hnnbgymmﬁnnwbidxisinmrpmmdineﬁsmgpmrhmaftheﬁnﬁwfm
witich products Seller has received reveanas in excess of $2,000,000 in the twelve-month
peziod ended July 31, 1995, To Seller's knowledge, Sefler is noe in marerial violstion of

any such license agresment.

With respeer tp the Business, Seller is 1ot 2 party to nor is the Business
mhjeam(i)myjoin:mmremmmmugmmurmyuthuwtht
invplves & shating of prafits with ather persuns other than the payment or reseipt of
myﬂﬁshy&nmfi)anymmutmmmwﬁchsmamobﬁsmdmmh
p:ymmofray:lﬁuhd:e.momhpcﬁnd ended Jaly 31, 1995 of $1,000,000 or
mme; ar (i) any agresment pursuant to which Seller arilizes the fmtaliscmal propery
mights of pthers in any produsts ayrrently marketsd by Seller and winich is either '
fBot-perpemial ar tiineble by the licensar therewnder i the event of the fef
andwtdch.ifn:mﬁmmd,rmonhlywnuldbezpmdmhmammddadvusccﬁca
on the Businesy Candition of the Business.

. Nodmm:upmzoms&:mwmmmsmm
mwhnﬁngmwu(bm&ae&ummemﬂemm
my;nndmaimeﬁnﬁmumusadarnﬂa-adbyw:h&ingsmmyw
pnmmamwmmmmmmdgh:of;mMm(i)mmm
tbe.ownq:hipornﬁdi:yofanycf:hc&ﬂerfnmueanﬂhapcnykighm axty ar all of
which aims reasonably would be expected t0 hgve 3 matevial adoerse affect on the
Business Candition of the Business, To the knowledge of Sellex, as of the datz herent
all patemrts aad registered wademarks, servies marks and registered copyrights held by
Seller in comection with the Business are valid and subsisting excepr for failnres to be
valid and suhsisting that rezsombiv would mat be axpested t0 have 3 mareria] adverse
effec oo the Business Coudition of the Business Saller does not know af any
muanthorized use, infringemem or misapptopriaton of anv of the Seller Inallecznal
Praperty Righrs by any third party thar reasonahly would be epected 10 have 3 material
adverse efert on the Business Cordition of the Bnsimess ‘

2.11 i Properties: = i g
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(2) TtheHm-DtdnmSchedules:sﬁm‘-rb aﬁnn@aﬂrg:d
property awned or, 35 of the date hereof, leased by Seller for use in commection with the
Busipess and the aperegate ammal rental or MOrTgRge paymess of otber fees pavable
under any such leasc or loan

®) S:n:rhnsEbodandvﬁddﬂgto,u:;,‘gmame.ufﬁfe&
propextics and assets, valid lexsehold incarests in, all of the e properties
assets, res), personal and mixed, which are matarial v the conducy of the Business, fres
and clear of any liens, charges, pledges, secarity Mraress or other encumbrances, exeept
for such of the foregaing as (A) are reflected io the Safler Fipsncial Sortemeps, or (B)
o oul of toxes or genernl or spertal assessmens pot in defnlt and payable without
pmﬂqwimummhvﬁﬁqﬁwﬁmkmgmdmmmywm
proceedinge, or (C) such pnperfections of titls md eanmbraness, if any, which ate not
subsanrial in characrer, avonur op exxenr, and which do not materially decract from the
valur, or interfere with the present use, of the property subject ther=to or xffected
thereby, .

212 Governmenal Authorizations sand Liceises Seller is the holder of .
all icenses, suthorizations, petmins, concessions, cecnficates and other franchises of any
Govexzniental Entity required o opexate the Business, the failore to hold which
r=ason2bly wonid be expected to bave 2 marerial adverse effect an the Business
Condigion of the Business (coll=ctively, the "Licenses®), The Lieenses gre in foll fores
and cffect. There is not pow pending, or to the kiiowledge of Seller is there threateped,
Enrity with respect ta the Licsmses, gor is there any issned ar ourstanding notice, order
@ complain? with respeert w0 thre violation by Sell= of the terms of xny Iicense or any
rile ar regulavion applicable thersto, excapt in 2y sach case ws reasanahly wonld not b=
Sxpectad 10 have a ptatesisl adverse cffect oo the Business Condition of the Business.

215 Epvipwnemal Magers To Seller's knowledge, Seller hac ar all
relevant dmes with respect o the Brainess boes in material commpliznce wizh all
WMMMremiwdmpoﬂuﬁ:ﬂymﬁemfP&?)mdmw
kmetionally equivalen: noticss from any goversmennl agendies or private parties
couc=rning rajeases qr threatrmed rel=aser of any “Bazsrdons substanes® as ther rerm is
deSined under 42 T7.S.C. 9601(14).

214  Customars. The Seller Disdosyre Schednle sets forth each eistomer
of the Business that paid Seller royalties and Hrensae fees jn an aggregate amount in
=xcess of 51,000,000 during the twelve-manth period eaded July 51, 1995,

215 i Tnf i venr d e v
Ageemens. To tee kmowledge of Seller, cach employes, consultanr, and officer of
Seller (exclusively with respect to the Businsss) has execured 2 proprietary information
wnd inventous and conddenmiality agresment, copies of which kave be=n made availabie

BRNPAT\RE\DILTVAT . DA -
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10 conset fa Buyer, and iz {s Seller’s policy that such agresments be cxecutad by each
Dew cwpioyes, consultant, officer and director of Seler in the ardinary cowse of Seller's |
business. '

. 216 Invenmry. The Seller Disalosure Scheduie sets forth the ctimzred
mnumofUnthmvmmy(asd:ﬁnedmm),hdmmgpm-pﬂdmyﬂﬁs.tm
was beld by Seller’s resellers as of the dare of this Agreemens.

217 Invegment Intznr The purcimse of the Shares pursmant to tris
Agm:misfurtbemtd&nertar.hcmafmmdmwitk;\'iew
'mm-faralzhmeuimmmydiswbuﬁunmmmmmunhe
mmam,uw(mesmmmmmmwm
mm:hm,mmts&amnoprsmmnofsmmmy
participstion i, or atherwise discrthuting the same, By executing this Agreament Seller
furthar represenrs that # does not bave any corract, yndertaking, agresmens or
aIrangernent with any person to sell, mfernrmpcddpuionsmmnhpmanorm‘
any thixd person, with respect 1o any of the Shares,

Seller realives thay the basic for the uempdonmymtbeprcsmiﬁwmg
mdarmmn‘m;&uahuinmindmm!ynqmingth:&ushaﬁndm
daeunimmepuiodin:heﬁmm;mfmumkezﬁu.mﬁoruhifthamuﬂmdnam
nse Seller presemtly does not have any snch imention.

219 Recsipt of Iformation. Seller beiieves it bas recpived all the
micrmation jt mmmormmuhddﬁngmmuxomm
W«.S&emmmhmudmmmiqw ask qoestioms and
mmvemus&onsuyermpzdhgtbemmmdiﬁmsnﬂbeuﬂmaﬂhe
mudm:budu&,propuﬁapmpemndwumﬁﬁmofﬂmudm
ob'u'n additonal information (1o the exrear Buyer passessed soch imformation or could -
dcquire & withont emreasonsble =fort oy expenss) NecISSATy to verify the aceoyacy of any
— feenished 10 it or w which it bad acsess. The foregoing however, does not
Innit ot mndify the Teprasenmitions and warrandes of the Buyer in Aricle IIT of this
Agreement or the right of Seller o relv thareon

220  Accredited (pvesior.  Seller is ag "zceredited igvestor” witkin the

meang of Securities and Exchange Commissiog (“SEC") Rule 501 of Rezulagon D, as
presently in eFem—

IEFAT\AS\ DTS R -
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2721 Resticied Securives. Seller undesstands thac the Shares may bot ve
sold, tramderred, or otherwise dispased of withatr regisvation under the Securities Acr
ormuunpﬁmmue&om.aﬂdmmmcahsmaotmesmmm
covering the Shares or an available exmptian o registration under the Secorities Act,
the Shares mast be held indefinimaly. In parrcadar, Seller is aware that the Shares may

_ not be sold purmant o Ruie 144 promuigured under the Sesmritics Acy unless all of the

r:nudi:imsafdn;l’.ulemmn

222 legends. To the exenr applicable, ench cerrificte or other
document evidending amy af the Shares shall be eadossed with the legends set forth
below, and Seller covenanes thar, cxcrpt to the extent sach restrictiont aye waivad by
Buyez, Seller chall nor tramsier the shares repressmred oy any such eertificure withont
complying with the reswictions on masster described in the legends endorsed on such
certficste: _

(z) The follawing legend mader the Sezotities Act

"THE SHARES REPRESENTED HEREBY HAVE NOT
BEEN REGISTERED UNDER THE UNITED STATES
SECURITIES ACT OF 1933, AS AMENDED, AND MAY
NOT HE SOLD, TRANSFERRED, ASSIGNED, -
PLEDGED, OR EYPOTHECATED ABSENT AN
EFFECTIVE REGISTRATION THEREOF UNDER SUCH
ACT OR COMPLIANCE WITH RULE 144 .
PROMULGATED UNDER SUCE ACT, OR UNLESS
THE COMPANY HAS RECEIVED AN OPINION OF
COUNSEL. SATISFACTORY TO THE COMPANY AND
ITS COUNSEL, THAT SUCE REGISTRATION IS NOT

REQUIRED." :

22  Ng Igplied Representztions It is the explich intenr of each parry
hereto htwmtmmhngmmmwwmm,mo:
vmplied, except those representrions and warrannies of Seller courained in this
Agreement ar in the Seller Disclosure Schednle.

ARTICLE ID
REPRESENTATIONS AND WARRANTIES OF BUYER

_ Except as described wich reasonable parsicularity in the Buysr Disdosnre
Schedule (which shall cross-refereses o the partealar seczion below to which suzh
deseripron applies) delivered by Buve: o Seller simultaneously with the exeeution of this

35 such Buver Disclosure Schedule may be updar=g and/or amended
pursuant w Secdop 4.1 hereaf (the “Buyer Disclosure Scneduie"). and excapr as

- EMMRXTI\EE\OYL]ORY. 34
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disclosad in Buyer's SEC Docamants (as defined is Section 3.4), Buyer represenzs znd
warrants to Seller thac -

3l [zt i P Buyer is a corporation duly
otgnmd,wﬁz!yc'.ﬁm;mdingoodmndhg.' the laws af irs state of
mmmmﬂmmommammmmupmm
lmcimpmpcﬁaadmw:yoninbminmumhdn;mudmwd. Buyer s duly
qm!iﬁeduamrdgnm:pmzﬁunmdisingoodmndhgineachjnﬁsdi:ﬁminwhich
thefaﬂmc;osoqulﬂywoum@on:biybeapmdwhzmawmm
on the Busipess Condiriem of Buyer. Buyer bas made svailable to Seller commplets and
mneacopiaafrhece:dﬁmufincnrpmﬁmmdmmbfﬂwmasmdm

- 32 M.Buymhnanreq;ﬁsinmmmpmrmdmhndxym
mmmApmtu&mmmmmmmesmmmhmby.

bave been duly and walidly authorized bylnm:ycurpmadmanﬂnpanaf
Bayes, aml have been approved by the Bosrd of Direewmrs of Buyer. No other carporase
proceeding on the purt of cither Buyar is necrsxary to anthorize the execgtion and
delivery of this Agreemem by Buyer ar the performance of Buyer's cbligations berexmdar
or the consummatior of the transactions conpemplated bereby. This Agreemens has
been duly exeenred and deliverad by Buyer and comstitutes 2 lagul, vaiid and bircting
obhiipetion of Buyer eeforceable against Buyer i acrordance with ternrs, exceat as
cofrcement may be lirsited by benkruprey, insolveney, ar other similar lews affecting the
enﬁ:runmﬂfﬂdiﬂns’ﬁghﬁgmemﬂymd =xept that the avajlabiliry of equitahle
r=medies s eulsjact to the discretion of the court before which AUy procecding thersfar
nay be browgin.  Sobject n sagsiaction ar waiver of the coaditions set forth in Article V,
theuzmmddsﬁvuy&mis.ﬁgmmdmmw the consummation of the
Transactions contemmplared h=reby will nor, mhﬂiccwi:hnrrsulzhmyviuhﬁmnfmy
SCAQUE, law, rule, regularion, judement, order, decres, or ordipames apyplicable o Buyer,
OT 3§ properties or assew that, individually or iy the aggrrgair, rengonably would be
expected to have 1 muresial advese effect on the Business Comdhion of Buyer, or
conflict with any prawision of the Cardfimrs of Incorporation or Byizws of Buyer ar
fesnit in any breach or defanit (with or without Ratics or lapsc of tme, ar both) wmder,
Of gIve rise o a right of wemination, muesllarion or aczrleration of any obligation or to
loxx of 2 macterin] benesi undez, or result in the areation of 2 li~a ar encombrance on
any of the properties or assew ofBuycrpmmmrumyup:zm:,eam note,
ortgage, indesmre, leass, insgument. penmnit, conevssion, franchise or lic=nse to which
Buyer ix A party or by which Buyer or it properries or asers may be bowgd thar wonld
feasonably be etpectsd te have 1 material adverse efect on the Business Condition of
Buyer. No comsent, approval. order or 1uthorizsion of ar registration, de<inration or

- fling wirh, any Governmearal Endry is required by or with respec: to Buver {n
comnection with the execuvion and delivery of this Agre=rneat or the consummarion by
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Buye= of the mansactions contemplated hereby, exeent for (f) the fling of 2 pre-merger
notfication report under the HSR Ao, (ii) those required o be gade or obwincd by
Seller or any af its affliates, (i) filings following the Clasing under federal and srare
securities laws velaring to issuaner af the Shares; and (i) such consenrs, approvals,
ardezs, aurhorizariops, regisctations, declarations and flines as wonid not have a magerial
adveezse effect on the abiliry of Buyer w isshe the Shares to Seller and assume the
Aswumed Lishilices at the Closing,

' 33 Capitlizop. The authorized cipital stock of Buyer consists of
100,000,000 shares of Caomon Stnck, oo par vaiue, and 20,000,000 shares of Prefarred
Stock, no par valne, of which rhere were lstned and austandiny as of the close of
business ap September 18, 1995, 30,791.674 shares of Commmon Stock and s shares of
Preferred Stock There ate a0 othar outsanding shares of canital siock or woting
secorities of Buyer other then shares of Buyer Comman, Stock issmed after Septemaber 18,
1995 upem the exercise of aptions jsmuad under the Boyer's Amended and Restated 1987
Stwek Opdem Plan (the “Buyer Stock Opton Plan™, All ournanding shares of the
CmmnShcknf&qa-hmbeudnlymmoﬁzd,uﬁﬂyisuei&Rypﬁdndm
mmw&udmﬁmcrmmoﬁummﬁmcr
encambrances crested by ar imposed npon the hpiders thereaf. A5 of the doge of
business oo September 18, 1995, Buyer has.resarved 9,663,565 share< af Common Stock
brk:ummcmplm,dkmcm.~unﬁmdcpcndommmaunpwwhnm
Stock Oprion Plvn and the Buyer Employee Stock. Porchase Plan of wiieh $,256,103

mmo&aopﬂmmmmn&nmwmﬁmzmnrlmofmym
mwhicthyeti:apn-qrarbywhi:hitisbcmdahliguhnguy:rtom deliver, salf,
repurchase or redeem, or caose to be issued, delivered, sold, repurchased ar redesmed,
any shares of the Gpital stock of Bayer, or gbligating Buyer to gramt, extend or amter
w0 agy such option, warranr, <ll, right, committiem or spreement. The shares of

- Bgyer CammonStod:tub:ism:dmmmroth&Agmwﬂlhednlymtho:imd,
validly isned, folly paid, and non-sssessahle.

34 te: Buye 7al Star Boyer has made
3vailable w Seller 2 true and: compiete copy of ech smrement, anmnal, quarterly and
other repart, and defimitive proxy statemem fled by Buyer wirh the Securities and
Eschang= Commission ("SEC) since September 30, 1993 (the “Buyer SEC Dacuments”),
waich are all the documents (other than preliminary material) that Buver was required
w die with the SEC sinc= such dgre. As of their respectve fiing dates, the Buver SEC
Doarments corplied in all macerial respects with the requirements of the Sesurities
Exchange Ac: of 1934 (the "Exchange Ax”) or tBe Secunities Acx of 1933 {the "Sezuriries
Act’), as the case may be, and uope of the Buyer SEZ Dociments contajyed any wanue
stuement of 2 material fact or omitted tc srate 3 material face required 10 be stred
therein or nesessary to make the satemenrs made therein in light of the croumsmmess
10 which they were made, not misleadipg. The Bmandal sotements of Buver ipctuded in
the Buyer SEC Documents (the “Buyer Financial Statcmens®) comply as to form in all

i6,
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Waterial respests with applicthle as~rungny requirements and with the published miisc
and reguintions of the SEC with respect therato, have hem prepared in acrurdance with
genznally accepred asconnting principles (exc=pt 4% may be mdicgtad in the notes therem
or, in the cage of unavdited statemems, us permitted by Form 10:Q of the SEC) aud
fnirly presenr the consalidated Smancial pasirian of Buyer and is consolidated
subsidisries ar the dates thereof amd the consalidared resuir of their operations and essh
fows for the perinds then ended (sohjea, in the e of inzadited swatemenrs, to normal,
recurming audit adjustment).  Since September 30, 1994, there has been to matevial
dmngeinBuyu‘sammﬁm.gpn!idsazgus Jescribed in the notes to Buyer's
Fimandial Stzrements

35 Gomvliapes with Taw. Buyer has conducted irc busimess 0 as to
mmplyhanmmmrupmwimmmmudngnhﬁun&jnqudmcacr
oﬁmﬁﬂ%mmmm@wemtmmvmmﬁﬂun
somcmnplyrmomhtywﬂdmbemeudmhawzm:ﬁﬂmnﬂeamthc
BminmsCandiﬁm;ufBuywz. AS of the date heredf, there are o judgments or orders,
injuncﬁm;.damsdpuhﬁoasurawards(whemzmdaedbyamncr
adminisrative agency or by arbirrar ) agrinet Buyer with any contimiing affect thar -
Munnblywouldbee:pmdmhmzmnuiﬂm-:&a'm:heﬂum
Conditiox of Buyer. To the nowledge of Buyer, there i no investigytion by any
W%ﬁwmem!toﬂwmﬁgagﬁﬁﬁBaycw‘ & reasarshly
Iikely to bave 2 marezial advesse =Fcc: on'the ‘Bisinass Conditian of Beye::

. 3.6 ' Nop Defaulrs. To the kmowledge of Buyer, Buyer i not, nor has
recm_vedw:inmnnﬁathnhwmﬂdbewithtbepasn;eai&m:,(i)inv:’nh:imufxny
_prvv:simufizsCe:ﬁﬂmcoflncnrpnradnnwﬂthsar(ﬁ)hdeﬁmlzarviuhﬁuuof
auy tedm, enndition or provision of (A) any judgmem, deeres, order, injmction or
Skpulaﬁonappﬁahlemﬁnyerar@)mymm.note, mnrigzge, indennere,
Cantract, legte or insranent, permt, amcession, framchixe or liceass 1o which Buyer is 3
panynrbywtﬁ:bBuya-mxybehm:Linmysu:ha:eiuammrthumﬂmably
Wbem@dtuhm:ammmﬁecmmeBummomen

3.7 Lidgagion. There is no aeniog, snit, proesading daim or
fovemmentz] myestgution peading or., to the kuowledge of Buyer, threatened, against
Buyer which revsanahly would be expected to bave, 1 matesial advese eficer oo the
Business Conditing of Buyer. There is no actiop, siit, proce=ding, cdxzim or gavernmantal
mvesugaztion pending ggninst Buyer as of the date heveof witich in any mammer challenges
;r se;kx W prevent, enjoin, aber or matecially delay anv of dre wansacrions cogramplared

eredy. :

.38 ce of Certai . Sigee June 30, 1995, Buyer has
conducted its busifess in the ordinary course aud, except for the exe=unon, delivery and

performmance of this Agresment or as requirsd hecady, there has not ocsurred: (@) =y
@matenal adverse change in the Business Condidon of Buyer; (b) any earry inro any
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Mwmﬁmmtorm:ﬁmbym.oﬁﬂﬂaninmcuydinmmd
buhnss;(c)auydmge.dmudmurlass.whedm‘mrdbymmm
marerially apd adversely affecring the Business Condition of Buyer; or (d) any acquisition
or disparinion of 2 materiai amount of property or asers of Buyer ourside of the ardinary
moﬂgnm

39 Agesmens. mmmmmpm.
m;mw;mmﬁmnﬁu,mmﬁagefndmm
thxﬁmhﬁﬁ:mbnydsmnw?onulm&nﬁdmdhmdmgmﬁmm
isin.tullfmcnduﬁa:r.udBuyerh:sno:’hrea.:hedmypmvisimpf.mrisitin'
dﬁhmdaﬁetmoimmﬁwmmmmm
lease, instroment, permit, concassion, frauchise, arrangemant, [icense oy commytment
<xcept for such fathires to be valid and kinding or in full foree and effect and sch
breaches ar defanits as ressonably would not. be epected to have 3 materiul adverse
effeet an the Business Condition of Buyer.

330 Tax Reommms apd Reports. Exespr as reasomsbly would nat be
tanected to have a material adverse :ﬁcdon:h:BushuCundiﬁmofBuyu:.

R @ Buyer has ﬁmdyﬂcd:.ﬂiedzrzl,mze.loalnd
- foreign retarns, estimares informanon smrements and repors (Remme) relaring to Taxas
' reqitifed to be fled by i, excapt such Remyms which are not marezial 1 Buyer, and L
' 'Pgii!-a'l'faxgsbwnwhcdunoumchRmmsoriseammthmtbmin;mdﬁhh._"/;

: @) Buyer has withheld with respeet to its emmpioyees all
fedexal and szate income taxes, FICA, FUTA and other Taxes required ro be withheld

‘ (1) Buryer has 1ot beeg delinquent in the paymenr of any
Tax or is there any Tax deficicncy outctanding, proposed or assessed agxinst Buyer, nor
has Buyer executed any waiver of any samte of kevacoos oc ar enending the pediod
for the assessment ar collecton of any Tax

o (v) Namdi:oratbzmﬂunafanynmawa
15 preseatly in progress, nor has Buyer been nodiied of eny request for such an audit or
(v) None of Buyer's assess are treated as “ax-exempt use
Propesty” within the meaning of Sestion 168(h) of the Cade.
(vi) Buyer is oot, and kat nar be=g 'at any dme, o Tinitad
éﬁ;& real property holding corporadion® within the meaning of Secdon 897(c)(2) of the
ode.
- IEPATUSN\ONLTOR: .34 -
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et Jivee, schenmrics, techmningy, soores code, krow-how, coTTptey
and all ather wengible information or moteriul, that are wsed in is basiness ss coreantly
conducied (the “Buyer Intalleema] Property Righs™).

all licenses, mthnmpam,mnmcemﬁmamimhuﬁudmnafmy
Whﬁymm@miabmmmmbmw
rwmmuwmm;mmmmmm
Condition of Boyer (eallectively, the “Buyer Licemses”). The Buyer Licanses are i full
foree and effes Ihcreisnmnowpending,mmmehlaﬁadgad&yuisthae
threatened, zay action, suit, in'&gaﬁouorpmmmlpimrmwmmy
Governmenra! Entiry with respert to the Huyer Licenses anr is there amy issued or
ourstanding gatice, ordar or complaitt with respect to the violadan by Buayer of the
textns of any Buyer License urzz:ymlem-mguhdmnpp_limbj:ﬂ:aem,amptinmy

Buyer’s pali mumchagmbcumdbyes:hwmpmgmnm;
afSic=r apd director of Buyer in the ordinary course of Buyer's tmsinase,

3.15 Stams of Shayes Wheg issged 10 Seller 2t the Closing, the Shares
will be dnhr Turhorized, validly issned, fully paid and nonassessabie, free and elear of smy
and all Jiens and encombragess of any iind, exseor as mmy be impased by Seller.

316 No Igmiied Revresenctions. It is the sxplicit inrent of each party
ye:e_:o that Buyer is nor making any representaton or Wwarranty whatsasver, exoress or
implied, except those represenmrions and warransies of Buver conmined in this

Agreemem or ig the Buyer Discionure Scheduic,

IPHPATNGE\D 147087 |
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ARTICLE IV

CERTAIN COVENANTS
4 Mﬁmﬁ.mmcpﬁw&omm@eﬁ
ﬁswmmdmmlﬁu;unﬂthemrﬁzruf&mmuncfmhmmd
m%umsdhwas(a@ttomemmm&ﬂnm‘mm
i writing), 1o cxrry on the Business in the usnal, regular and ordinary sourse i .
mbtﬂ:diaﬂthmruhu&dmmdnﬁed.fﬂdudiﬂgzlﬂdfpmdﬁ:ﬂ{nn
mmdmmmcnmiszmwithpustpm:ﬁa,mpayupuﬁnmmhuobﬁm
whmdmaﬁmﬂrnsmhkeﬁommﬂmmmmcﬁmmdpaﬁdﬁw
preserve iqract the Business, ke=p available the servicss of its presenr officers and key
‘mplqesudmmdndndonshipwthmmppﬁmdmﬁbm :
Hmmﬁmm,mdoﬁmhﬁngh@cdaﬁngvﬁhiﬁﬂlwﬁhthegwnf
preserving unimmpaired the ‘Bosiness at the Clostmy Dats, Except 25 contempiaved by this
Amzmsmﬂ@nmﬁmmpeammnﬁmm&:pdm'ﬁm
conseqr of Buyer (which shall be given, or rezsggehly wi d, within one bosiness day
:ﬁsmcziptuf'wﬁumreqummzrefm)(t)mrimuymnﬁwarmﬁm
‘nnt'i:nrheorﬂinuy,mafbusinas:nr(b)cnminwmymmg'cﬂﬁmcemjoin,
m:kednganummarag:mmnr_

AL 42 Copduct of Business of Byver. Drwing the period from the Gate of
this Agresment and contimning untd the earlier of the termination of this Agreement sud
the Closing Dare, Boyer agress (except to the extent that Seil= shall otherwiss consenr
in writing), to cany on irs business in the vsual, regular and ordinery conrse in
substantially the sume rostmer as aeretoiore conduered, 0 pay or perform othar
wEMMMﬁmeﬂmw&ﬁmmﬁmﬂmMm:m
policies to preserve infacy its business, keep availahle the secvices of irs presenz officers
2ad rey copioyess apd pressrve their relagonships with castomers, supplies, .
ﬁmhmﬁmﬁmmdmmmmduﬁanItlﬂmm
goal of pteserving unitepaired its usiness ar the Closing Date. Exc=pt as comtamplarcd
by this Agreement, Bryer shall not, withonr the priar written, comsenr of Seller (wirich
shall be given, or reasonabiy wirhheld, within one business duy.after receipt of written
request therefor) (a) enter imo any commitneat or wansacton pot in rhe ordinary
course of business; (b) enray inro any sratezic alliance or joinr macketing

or agresment; (c) declare or pay aoy dividends on ar make aty other distriburions
(whether in cash, stock ar property) in respest of any of jis capiral swek, or split.
sombine or redassify anv of irs capital stock or issue or autharize the issuance of any
atber securities in respes: of, in Lieu of of in substirytion for sharss of capital ssock of
Buyer, o7 repurchase, radeem or otberwise dcquire, direcly or indivectly, any shaces of
s cpital stock (or oprions, warranrs or other righes exercisahje thezedfor); (d) excepr for
the issuancs of saarss of capiral stocz of Buyer upon exercise or couversion of oprions
granted 1o employess, issue, deliver of sei) or suchorize of propese the issnance, delivery

IPNPAIRE\OTLIIET , 08 -
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oc sale of, ar purchaze or proposs the purchese of, any sharss of irs capital stack ar
securities convertible ito, ar subseriptings, #gh, warranry ar aptions to acquire, or
other agreements or eommjunents of suy character obligaring it to issue qmy soch shares
ar other canversble secanities: or (¢) camse or permit any amendments to its Cartificqare
of Incorpararion or Bylaws.

43 No §glictatiop. Untl the eadier 1o ozxur of (i) the Clacng Daze
‘and(ii)thedmdmmnofmwmpmmmimtmasmmmy
be, Seller will uot (nor will Seller permmit any of Sellers officers, directors, agenrs,
IEpresamatives of affiliates ta) diractly or indirectly, take any of the fallowing actioos

: Withnnypuqonhuthmkuycrmdhdqim solicir, mcourage, initiat= or
M@mh’mm%mdﬁm@mﬁtﬂmhmyn&rmmmﬂm
3cruire all or any portion of the Business. Unﬂmemﬂetmocmrufﬁ)thadusing
Da:eand(ﬁ)thedneoftminﬁmafthismemistmsthnmc
mybqudmptmth:mm:BmddDhmmomerbdkvm(:fm'
mmnmmmcuwd)hmmmbmmﬁmm
Buyer will not (nor will Buyer permit axy of Buyer's afficers, directors, agews,
Ieprasenatives or affiliates to) direcﬂyurhxdire:ﬂyotiﬂdintﬂyhbauyoftbc
fw@gmmmpma&nmwzmhddmmmﬁdgm;
Amina:eorpuﬁdpncinuy negotiarion or discussions with respect o, any offer ar
Pmpﬂsa'ltoacqnireanaranypordnnaf:hehxsinmume.

: - 44 Access g Toformation Seflex and Buyer shall ench .afford the other
and iv accountmses, cowmse] and other represenmarives, r2asonable aceesy during wormal
- business hours duting. the Perind prior o the Closing Daze o (a) all af it5s propertiss,
books, contracs, sonvmitments aad records, and (b) all other nfrrrmavion cmcetuing the
business, properties and personns] (subject to resmrictions impased by apphicahle law) of
It a5 the other may reasonably request (i being wodarstood that necess to infarmation
Somcerning Seller shall perwin onty o the Business),

. 45 M.Euhofﬂxethacmhacbyaymmhep
such Informarion or knowledge obrined in any invextipntion purvnanr to Secting 4.4
confidentia): providad, however, thar the forsgoing shall pot apply o infarmaraon or
mowledge wirieh (a) 2 Party e demonsTate was already lawhnlly i i possession pnar
to the disclosure thereof by the other parvy, (b) is geaerally knpwn to the public and did
oot become 30 known throngh aay violamion of law or this Agresment, (€) becams known
© the public throngh uo fault of such pany, (d) is kater lawfully acquired by snch party
from other sowress, (e) is tequired to be disclased by order of eowrr or sovernmesr
2Zeucy with subpoena powers or () wiich is disclosed in the course of any lingation
berwezn any of the parties herezo, B

' 46  Emeasss. Whedier or nor the Acquisicion is consummared, all fees
a0l expanses wncwrred in connzcrog with the Acouisivion meinding, withour limiravion,
all lega). accoundng, fnancal agvisory. carsniting and all other fees ang expenses of

[JUT TR AV 1N 7981 .04 -
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tird parties ("Third Party Expensas”) incurred by a PEMy in connection with the
negotiarion and effecmarion of the 1emms and canditions of this Agreement and the
Tansarziops cont=mplated hereby, shall be the nhiigation of the Jespeetive party
Dayring such f=es and expenses. :

47 Public Discloygre. Buyer and Seller shall issue a joinr press raiease
with respect to the smbject marter of this Agreement. ,

48  Consepm Seller shall nse cammercially Teasonahly effores to obixm
aﬂnamymnivmmdnppmnkmduznyuf@emmofmhuﬁnm
83 may be required in connection with the Acquisition 5o as  ransfer w Ruyer all
xightsaf_ScllathnmmduasafthaGming ‘

49 i na Sabject w the terms and
cunditions provided i this Agresment, each of the partics herern shall nse s
commengally reasonable effors to nkcpmmpﬂy,urmuembenkm,ﬂludans,md
wdnpmmpﬂy,mm:wbcdonn,znthinpamy,pmpetarldﬁubkmde:
applicable Jaws and regnlations; ' canswmnare and make effective the anszetione
-contemplared hereby,  obeain zit OECEArY WRIVETS, comsems and zpprovals and to
2ffzet all nocessary regisrarions and flings, and to rexgove any imjunctions or athar
. i 12 or delmy, legal ar otberwise, in ander 10 consomTste Znd make effactive
th: wansactions comemplared by this' Agreement -

410 Netificatiom of Cartgip Matters, Seller shall pive prompt noie o
Buyer, and Buyer skall give prompt notice to Seller, of (%) the oc=urenrs or
Pan-ocurrencs of gy event, the oconrrenc ar nap-oeTEncs aof which is fikely to
Quse aqy representation or wamanty of Sefler or Buyer, Tespectively, comiained in this
Agresment to be unrrae ar inaccurzte af or prior to the Qasing Dara and (X) any failre
of Selter ar Buyer, as the case may be, to crmply with or savisly zmy covenant, condition
qr igre=men o be complied with or satisfied by it beveunder; provided, howeyer, thor
Subject to Seetion 411 the delivery of amy natice pursnant to this Sectiag skall not kit
ar otherwisa affect any remedies gvailable w the party receiving sneh notice.

411 Deliverv pf Schedules. It is nndesstood thzs the Seller Disclosure
Schedule and thie Buye= Disclosure Schedule H2Y Bot be complers as of the dare heeof
Becanse of this, the partes agre= thar unrl 5:00 Califormia time on October 15, 1995,
Seller and Buver shall each be permirzd 1o amend its respectve Disclosire Scherdnle o
8s W qualify the represeamtions a0d warrasmies of such party comrained m this
Agresmem (as each may ba se amended, the "Subsequent Seller Dixslasure Schadnle®
and the “Subsequemr Buyer Disclosure Schedule”, respectively). It is farther undevstoad
that, w the extenr thar this Agresmelt is not teminated pursyant to Se=tion 7.1 (d) or
7.1{e) after delivazy of any such Subsequer Disclosure Schedule, the represeamartons and -
WAUTAANES in tois Agresment of the pary delivering such Subsaquest Disclosare

EPUPAT\ENAM L7081 . A .
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Schedule skall be qualified in their entirety by the modifiad or muppiemented disclosnres
contained therein.

.. 412 ) B r Each party herer,
a! the request of another party beretn, shall execute and deliver such ather insoomenss
and do gnd perform such other acry and things &5 may be necosxary or desirable for
elfecring completely the consummartion of this Agre=ment and the rareactians
copremplated hereby. : : ‘

4.3 Treatmenr of Explovess of the Bugipess. Following the exesmtion
maemayamhmmmmrmam;mpmm@)wmm
hizingofBuyzfspemmdmdthcpmn(s)mmsmkrorthchiﬁngoiSenz’s
paxsonnel shall agre= gpor sm expioyee benedts. package (the “Henefits Package”) whirh
mme&mmﬂopiﬁmsbauhemxﬂdmwddngrommm:mbauf
<xisting empinyess of the Busipess 25 new employees af Buyer. The Bencfits Package
shall credit Sefler's =mployees who become emaployess of Buyer with all years of service
accuadbym:hen:ploy'ecwth&ﬂ:rnranypredmorof&naurthenm.
Buyershunnferauphymmtmnsinmrwnhthummufthemrxhpmmyof
the employees of the Bosimess it shall so choose. Seiler will nse ressonable egmmersial
efforts to asgist Buyer 1o encourage such employees: to betnme employees of Broyer and
™ support an sqdesly #nd sucoessdul wansition. Ex@ta.smybeagmdbawe:nhuyu
and Seller in necordanes with the praparation of the Benefits Packnge, Buyer shall st
bcmquhedwmemyabﬁgaﬂmuf&nﬂmweam-msm:&qmm'
ﬁnployes,inchdingwimumﬁminﬁomoﬁﬁpﬁmfmmd-mﬁmﬁmqmm ‘
mmworkun’mmpwsdonurmyﬂzbﬂiqfnrmyimmmuﬁmlwm
welfare benefits, other than under Buyer's plans, In additiom, all welfare or hepefit
dm;:ahﬁngmchepeﬁodpdormuﬁduightonthednsingmmﬂbethc
responsibility of Seller. Buyer agress t have compieted 3ll hiring of cpployees pursuan:
W this Section 4.13 priar v February 29, 1956,

B Seller agress to use its reasonable commereial eFors o suppart the
gansition of the Business to Buyer, mciuding withour limvitaton, cooperation betwesn
Seller's sales and ficld service pezsoanel and Buyer’s sales and Seaid servies personnel 1o
help assurs 39 orderly trarsivion of cisiomer accougrs,

) 414  Tax Recymps Seller shall be respomsible for and Pay when dye (i)
all u:.s.e.nzs Taxes ammiputabie to or levied ar’imposed opon the Ascas relarmg or
periimung 10 the period (or thar pargon of any period) eading on or prier to the Qosing
Date, exespr for Sajes Taxes, it acy, which are the respansivility of Buyer pwsuans to

Anpay \E\OTL o0 M. - -
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Sextion 1.2(d) hereof, and (i) all Taxes arribumbie 19, levied or impesed gpon, ar
incurred in crmecxon with the Seller’s business openitions, ather than the Businesg,

following the Qlosing Date

. 4.15 Bulk Sales Buyer bershy agress in waive the requiremear, if any,
that Sefler comply with any btmlk transfer law wiich may be apolicabls m the trxmsactans
cantemplazed by this Agresment; pravided, that Seller agre=s 1 indemmify and hald
karmiess Baryer with respec t any noncompiiance wirh such laws and Bayer’s waiver
with respect theres. '

416 JSVRX Licerses.

(2) Following the Closiog, Buyer shal] admimiger the collectian
Ofanxuyﬂﬁas,fe'esandurha:mnmdn:unﬂa!;ﬂSVRXUm(asﬁmd-indaaﬂ
umder jtem VT of Schedule 1.1(a) hereof and referred to herein as "SVRX Royalties”).
Wittn’n456:.ysafthemdcfc:d:ﬁa:alqumufﬂuye:,ﬂuymsh:ﬂdeﬁv:rbs o
Seller's uﬁwl%ufawsmﬁwdswnmmmemym

. quarter. Bty;rshandﬂigmﬂyseekmmnecannehmyalﬁn,fmdsmm:m
whndne(mdmaninmﬁgatcmdpaﬁwmzppmyﬁnemdiﬁugzndmﬁmmmt-

' Bmder snch Heenses at Buyer's cost incinding anditing wo. (2) SVRX, Kcansees jdemified
* by Seller during each quarter in which SVRX Royalties are coflece=d). In comsideration
gisu:i; a:nvmsdda::ﬂwidzm the prc::digug mmficél;rshzﬂpay 0 Buyer within 5
‘aays of rec=ipt of SYRX Royalrias from Buyer as ser in the jxreesding sexwence, an
ammﬁv:hcegnJmS%afs:chSVR}:Ruwm =

. (b)  Buyer shall pot, and shall aor heve the autharity to, amend,

md:iyorwaiveanyﬁgh:und:urmgnznySVRXLicm:udthumtbepxiwm
consent of Seller. In addirion, ar Seller's sole discretion aud directiog, Baysr chall
ammd.supp.lemem.madiiyarwzivcnnyzightsunder.utshanasignmyﬁ;hxs:n,:.uy
SVRX Licensr to the extent so directed M any mzomer ar respect by Seller. In the evemt
muﬁwwshzum:omanymcbuﬁmmnwﬁng:hemxﬁmumqﬁnd
hctin.,S=!l:r$b=.lIbean:ha:iz':d,mdhncbyhgtmd.thedghutomh:my-uﬁannn
Bayer's own behalf Buyer shall pot and shal] have ao right to, enper into fumire Lesmses
or amaendmens of the SVRX Licsnses, excapt as may be incidently invalved through fi1s
Dghts to sell and licznse the Assets or the Mesged. Praduner (as such term i defined in
the proposed Operacing Agresment, aracied hevero a5 Exifpir §.1(<)) or frtere versioms
thereof of the Merged Produey

‘ (¢)  Seller further covenaurs thar irmediately following the
Closing Date neither it, nor any of its afficass, direstars ar eployees shall (f) take any
material acion designed 1o pramote the sale of SYRYX producs or (i) provide nxrezial
compensadon to any employes designed and inwzaded to incastivize such emploves to
pramotz the sale of SVRX producs, except far actions incidenral o unrefared business
actvies of Seller.

ta
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4.17 Audited Figancials. The partiss shell work diligenuly together w
prepare andited financigl stavemensts relating 10 the Busineas as may be requmired for
Buyer's fansin] reporting requiremears mder the federal securinzs laws. The coses
associwred with preparation of aoy required aodited financial starements shall be shared
equAlly between Seller and Bayer.

418 Deveioument of Mersed Prodnet.  Following the Closing, Buyer
- shall diligently snd vigorously markat, sell aud promote the Bosiness In additien, Buyer
thall wse its commmeveially re=asamahle effore to complete the Merged Produes (as such
term is defned in the proposed Operating Agreetyent) by 2 date nov lager than
December 31, 1957 o oe agre=d upon by Buyer and Seller. Buyer shall be entitled o
mndify the specificarions of the Marged Product provided thar any modification is
. previously reviewed by the Architecture Board gescribed i Section 3(s) of the proposed
, ing Agreemenr, gud (I) does not irmpact upan the anudpated migration of Sel=r's
usTamers o the Merged Producs, or (ii) eases the amicipared migration of the Metged
Prodn<t 1o the White Box Product (as mch teem is defined m the proposed Opersting
Agresment). Notwithstanding the foregoimg, withour the prior writren approval of the
Architecture Board, Buyer shall not change the specifications of the Mexged Produer
Such that the Merged Praduct will net inciude the *NetWare Serviess” specifimation set
forth on Exyibit A of the propased Operating Agreement. . ... -~ -~ . .

4.19 License of Networkipe Setviesy Seller and Buyer acknowledpe thaz
Eiger containg, and future releases of UnixWaxc and/or Eiger will continme t omtzin,
substautisl netwarking servicss which farm 2 part of and are:correndy sold in comjumetion
with Seller’s proguet inown as NetWare (the NetWare portion of such products to be
referred to hereinafrer as the “NetWare Portion™). Prior to the Closing Date, Seller and
Buyer shall egrer mio 3 licanse agraement with respect to the NatWare Portion, sach
lgreement to be on customary teTms o he negotiared in good faith by Seller and Buyer.

ARTICLE ¥
CONDITIONS TO THE ACQUISITION
3.1 itio limationz

1he rspective obligasions of each pary to this Agresmest lo effact the Acquisivion shall -
be subject to the sarisfacrion ar or prior w the Closing Dare of the following canditions:

» (1)  No Inungtions or Restipry. Oleralivv. No temporary
reswaning order, preliminary or permanent injuncion or othes order issued by any court

of comper=n: jurisdicrion or other legnl resraint or prokibiton preventing the

consummmton of the Acquisinion shall be in «ffect, nar shall any procesding brought by
an adminiscradve ageacy or commission or other povemmensl authoerty or '
nstrumencaliry, domestic or forsign, se=king any of the forcpuing be pending, nor saall

Bruea T \RE\0T4TORL 06 5z
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there be pay action taken, or any smnue, rule, regnlation or order sxacred, entered,
<aforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisivion illegal

. ()  The waidng period under the Hart-Scon-Rodinog Autitrust
Improvement Asr shall have erpiced.

(¢)  The parties sball have extered into 2 mroally smisfetory
Operaring Agreement, Becmse cermin terms conmined beremn are defined in the
proposed Operstig Agrezqient, a non-hinding form of the propased Operating
Amkmcbedhuetouofmemhmfhdeiﬁmmoim
mwuumgwammmmdmmm«m
and Zxhibik B of the proposed Operating Agreaman: and the teams set forth in Exbribit
il(c)mprdingﬁ@denhmandwmwﬁy@ebmd:hcmby.

52  Additignal Comditions to Qhligstions of Scller, Tho abligaticus of

&htommmwﬁumwmmmadmw
henlqshaﬂbembjeamtbesaﬁ:hcﬁonumpﬁmbuthecnsingDm'afeuhot‘!he‘
_foqumgcunfliﬁms.mycfwhi:hmaybcwaived,in'ﬁdnLMﬁvﬂybyScnm

| @ o ‘ . :

T - e 3 |+ m .
represearations g \;u-amnu‘.s oi Buyer in this Agreement (a5 may be mofiSe” Ly sha

o ) Cemi Seller shall have been provided with a
ceruicate dﬂymzdmbeh:ﬂofmammedmm:,uohhedmgm

_ @ ]l representation and warramties made by Buyes in
mummmmandmmpbxeinanmermmpem; oy By
(D all covenanm, obligatont znd condidons of this
AZFETWEN 1 be performed by Buyer ac or before such dare kave bees s0 performed in
all matesial respesss: and

. (isi) ther= are 0o pending negotations with respect to amy
offer 10 acquire all or any portion of the business of Buyer. = '

(&) Lexgl Ovinion. Seller shall kave rezzived 3 legal opinion
Emm' lezal conpse? to Buyer, in form and substmee reasonabiv sam _ma"z:llc Sgilnc.x-.'
relatiog to due aushority, execation validity and simitar mame-s, ’

HPUPAT\EE\DILTPRY 04
/79,95 26,
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Ofﬁwctdmmmwﬁaumkwﬂdmwmw
hmbgshubendsj:cmthcmlsbaimnarpﬁammcdodugbmafmoiﬂm
fonowmgmdiﬁnm,myofvﬁchmybe-liud,hmﬁhgnﬂnﬁnlybym

(@) jgns, Warmami The
MmmﬂWoﬂ&ﬂzh&kw@smhwd the
them&&zb@dmﬁduh)mnhmw_mmmmmzspw

. [6) 'aﬂrepmanﬁcm' apd warrandes made by Iado g
this Agreempens gre true a0d camplete @ all matadal respees; mag

(i) all coverants, obligations and conditions of tixis
A&:ﬂmemuhepafnrmadby&ncrunordeam:hdmhwhcmmpﬂﬁmcdin

secarrc s @ R 2l A zs. There shall not have
coarr " Dareria] agverse change in usimess Condition of the Business berwe
the date of this Agre=ment and the Clasing Dats. " =

ARTICLE VI
CERTAIN CORPORATE GOVERNANCE MATTERS
&.1 Nomiparion of Direceer ¢ yer of Dt s As of the

| Closing sud theresf undl such time as Seller tosether it | i
; gesher with i afflistas shall cease to
OWn mars than 5% of the outsmnding shares of Common Stock of Buyer (the “Toresbold

APNPAI\RB\DIL7DRY .
29/)19:98 i iy
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Dare") and except s 3ct forth further below, Buyer shall c1nse ope individual designgred
by Seller (the “Seller Designee™) o be nomsinared for clection 1o the Board of Ditecors
ufBuye:.‘vhx'd: Seller Designes shall be 2 Semior Exeative Officer or cutside board

mnghuut&ﬂermdmmabzympmmw!w. Intheevmﬂhn:heklle;

produers berome directly comperitive with Buyer,
62 Right o Maipmi
@ Usrll the =arlier w ocoar af (7) Threshold Dare; () Seller's

core producs becoming competitive with Buyer's’ producss i) the expirari
m:ym?&m&:m‘ofmkmmh:hrﬁm(hchggﬁ:)m;ﬁcoﬂzi:;f

mquyedmm&ngmmmmmgmmwpﬁghﬁhmwm i
mm?napamnﬁge blsisnalevelmﬁntxinedbyitﬁmdimlypdarm
suchproposcd.muce. Seller shall have ten (10) days after the date of any such notice
mdeabymnmtom:nmchmmd:mnrsmdﬁa on such terms agd at the

ﬁ:ncthcgmpcgdmismmmd-

. ™) Tmﬁ;htssetfar:hinSedoﬂ&!(;)Shanmapplym 3 th
mmumofshammmofupﬁnmmmcmawsuf&msmm © e
Buyer's smployee seock purebase and stock option plaps, net of repurchnces or
canallations and (i) bona Sde bosinecs acquisitions,

63 gbt of T} o 0 I
()  Figsx Refysal Righe

i Undl the earfier of (1) Thresh i -
(SJ'yen.n _&om the CIusin; )Dnte, in the eveny Buyzr'ast-ggard of S;r‘:::: 1::: :;.gerg:r:?
in mrention o merge with, se! shares regrasenting 0% or more of the voung ;;owcr of
Pu!=r_m. or sell all or Substarally ail of Buyer's asses to any of the 1ix (6) ies
fdenngn‘q by Sel!er in Scheduls 63(a) hersaf Buyer shall deliver 3 noaries (:l.nm
Acquisition Notice*) tp Seller, which Arzisition Nodes Shall be kest confidential by

APWPAT ARV TNAY_pg
wr19 08 28.
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Seler, serting forth the praposed murial terms aof the metper, sale ar acquisition,
indudingthemmemdpﬁmtmsnfmemcrger.mzqunisiﬁanmemnd
lddressofthepmtyympmedmacmm-curmctgewimﬂuyzaudrheduemurabam
which sueh sale ar mergnr is propesed 10 be made (the date of such an Acguisitiog
Norice being an ‘Acquisition Notcs Dare®). Seller shall have the right of Srw refasal to
lequire ofmz:gewimnuye:onﬂ::mxabnhnthamquﬁﬁmmﬁc (subjecs 1w
the vzluation provisions af Section 6.3(b) below), 25 provided in s Sectimn If the
:mmmeAquﬁﬁanNodummm:m-&xmmmmSﬂeﬂ oght
of fxst refusal may only be exercised i Seller preposes 2 tax-free rearpanizarion

' @) Seller shall have umil ten (10) days aftar the later of
(i) receipr of an Acquisition Noties and (L) the dase Seller receives aotie= of the
completion of the appraisal of zgy aems inchuded as past of the proposed sonsiderarion
specified in the Acquisition Notice thar are subject 10 valnstion pursnagt to Section
3(), todeczbymﬁcemBuyermuqzﬁxcm-m::gewizhﬁuycrmth:msetfonh
zth_cAaqnixiﬁmNoticz. If Selles noifies the Buyer within sich time perisd of its

MMMmmurmqchBwu.zdm;memm‘ ition or
mer;crsha.ﬂbcwdnmapﬁndpﬂaﬁuofﬂwe(mnmchumsplm“mybe
agre=d upon by Buyer and Seller) o 2 dare and ar 2-time which ar'e mmmaily agreeabic
to Buyer and Seller, bt in no event Iater thag the lerer o eecar of (1) forty-fve (45)
days afver receipt by Buyer of snch notice of Seller's election and (i) five (5) deys after
the receipt of any govermmental consent or:approval fec=szary for the corurrrotinn ~F
such transuction, inclnding, but not lmurediar, any such approval or cousent requirsd
under the HSR Az B ' ‘ '

_ (3 hmcmswehcsmmmﬁxmehmm
ﬁ#ofnmrm.nuyasbmhwm(ﬁ)mmhsmsdlBuyu-onrhcmunaﬁ::i:l
terms as zrese:-ﬁ:r:hin:hcA:cqﬁsﬁnnNnﬁ&. If Buyer proposes 1o <all 1o or merge

® sal Procedure.

| 49 ‘Whenser the tzzms of o proposed sule or merger
mclude formrs of consideration ather tmn sk or sesrities whigh? are wraded om a
Nadonal Exchange (as deSined below), Seller shall have the apuon to exeygise jts Srst
requsal right under this seevion by paying te “Appruised Value® in cash of such proposed
Roz-cash consideration “Appraised Valye® shall mean the fair saleable value of such
1on-Qsh consideration as of the Aeamisition Noties Date, and shall be der=rmined in the
marne: set forth in cause (if) below. If I item of consideration coosvinnes securiges
v'mu:h are waded on a Nariong) Exchaonge (25 defnes below), the value of such items
small be the average of the closing orie3s of such secuddes gg such exchange during

DAY W W G TR
08/°9 705 Y818 o
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Exchange priar w the applicable Acquisiion Notice Dat=. If the lesms of the propesed
sale Or merger incinde securities which are Taded on a National Exchange @ 2 max free
mm&ummmmmmasmmneumw
by’SdlmjtyiuginisMsemﬂdcswha:thcnhcisdﬂtenniwdonlhcmbadsu
se2 forzh m this Secton 63(0)(lL If the tansacnion specified in the Acquisition Notice
Is 2 oeable pranmaction and the form of considerarion is in gecuarities tradeti on 2
Nlnn_u:ﬂE:cbanga, then Seller shall have the optian of paying in csh in fts own
ZC(I:;?::)SM :h:valueisdntmnedanthem:bmisassczfnnhinthh&cﬁnn
g).

. For purposas of this provision, "Nasigna]
mmeNﬂTmswEnmnggmAmﬁmStmEﬁm,mm:MSm:k

nge, the Pacific Stock Exciangs ar the Natenal Matket Systan of the Natiomal
Associrtion of Searrities Dealers, Inc.

igTee upon the invesunen ha.nkiﬁg firm or other qualified comm)onr m wderm= ) A
determination. _Inthc'evmnBuyuimdScﬂnﬁlﬂmsoagmeﬁmmﬁva(S)bm
danﬂwrmeAcqﬁﬁdnnNoﬁquﬁtﬁnma)Masdm:&cm&ﬂm
cach of Buyer and Senarshaﬂ choose age such investment banking firm or other

banking Srm or other qualifisd consulran: salected 1o malke such detarminarion
ar , eter
promptly providing sach informagion as is rzqueszed by soeh form. kd

‘S‘“‘n‘;’ other change of congol ransacrion with, auy party ideatifiad by Seller on
h;-z_m ;!Je 65(a) hersol or in the svear any party idearified by Seller on Schedule 63(a)
Teal, shall sequire sharss represeaung 0% or mpre of the voung power of Buver

PPANE\DYC TS
L TN o 30.
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Scller spall anmnmaricilly heve unlimited, royalty-free, perpamal rights to the Licensed
Technology.

4.4  Registranion Righrs.
(a) Scller Dempnd Righe

@) Reouet for Regsuration. In =ase at any time from
mm&:mawwmmm&naamenMeﬁea
mymgish:ﬁanwi&mpecmanmapmufﬂmﬂwu(o:mymﬁsmedar
ssusble in respet of the Shares, collecovely, the “Registrabie Seatmitie®), provided that
tbe mxmber of Shares (ar other serurities) designared by Sefler ™ be incindad i such
regisgration wonld resnlt in an anricipated aggregare offering pries of ar lesst 35,000,000,
Buyer will as soan as pracdeable, nse frs reasonable cammercial effarts to =ffect such
nﬁsmﬁmﬁndnﬂn;ﬂi&mthﬁmﬁmmc‘manimaimmdmhqwﬂgpn-
cifertive and past-effective amendroents aud sapplements, approprinee qualificstion
wder the applimble bine sky or athes state securides Laws and sppropriste conpliance
with exemptive rogulations issued wnder the Securities Act and any other govermmental
requuements ar regnlatinms) as may bc o requested sod a3 would parmir ar fadlitate
the sale and distributiom of all or such porrian of Registrable Securities a3 2re specified
in such request; grnvided, that Bayer shall not be obligated to take any action to zFe=
mymchnﬁsmﬁmaﬁnﬁmhseﬁccmd,mmﬁsmdmpmmgmmby
Seller hercunder, A registration procs=ding parstast to this secrion which is

mbsaqnunﬂy‘dthhwnpﬁmmeﬁccﬁmaf&mjmﬁmmmdﬂm .

Securities Aot shall oot be consigered an effected regictration, qualification ot
compliance for parpases of the wo demand registrations to which Seller is entitled.

Subject to the foregoing. Buyer shall fiie 4 rezisration Statcmenr covering
the Registrable Secrities so requested or otherwise eletted 0 be registered as soom a5
Practicable, but n agy evemr wirhin sixey (60) days, afrer receipt of the request of Seller,
mmmnBuysshaﬂhzvemedgmmddermchmgimzﬁmlmapciodafupw
nigety (90) days following the receipt of such 2 request if in the opinion of the Board of
Dirscrors af Buyey, it womid be sedously demimensal © Buyer for a registraton
stxtzmeant tp be filed

) : {if) Underwriting. If Sefler imrends to distribuze the
Regiswable Securities coverad by its request by means of an undexwriting, it shall so
advise Buyer as a part of irs request made pursuapr 10 Section 6.4(a)(f). Buyer shall
sUIes 10 an underwrinng ogresment in cistomary form with the wadeswriter or
underwritess seiecred for such undeswrining by Selles, which onderwriter or mdeswriters
shall be reasomably acespmble to Buver.

IPRPATARRND1LP98Y . D& -
U9/19/98 S
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()  Comvany Registration.

® Notice of Resivuation. I as any time or from time o
time after the Closing Buyer shall detarmine t0 register gny of ifS securines for its own
accovnt (other thew a registration relating solely to employes stoek option or purchaze
phnswmhﬁngwdywakﬂeldﬁmsncﬁm),Buyuwﬂl: :

‘ ) (A)  promptly give 1o Seller wricen notice thereof (which
skall inchnde uﬁnofﬂzzhmdimmw&Bmm&smmmptmqumch
s=curities Mnder the applisabic bine tky or other smie seonriries laws): and

. (B) inciide in such regiswasion (and any retared
qnll:’@uﬁnumdetbh:skthsarmhummpﬁum),mdhmymdmﬁngw
m#mkwekmﬁﬁeswedﬁadmlwﬁmmmumm
within thinty (30) dzys after the date of such writtzn podee from Buyer to Seller, except
as set forth in Sectiam 6.4(b)(5). '

o m - M:Hﬁengisn‘aﬁmufwhinhﬁmgim
@oucs is for a registared public offering invalving au yrderwriting, Buyer shal] so advise
Seller ac 3 parr af the written notice given pursuan o Section 6.4(b)())(A). In such
Svent the right af Seller to regicration, pursuarnt 1o Section £4(b) shah e coditicoe
upun_Sf.]h'r's icipation in such nnderwriting and the incirsion of Seller's Registrable

in the enderwriting w the extent provided herein. If Seller to

underwriting by Huyer. Nowithstanding any other provision of this Section, i the
iaging anderwriter det=rmines that marketing factors reqaiye 2 limioiion of the
mamber of shares w be npderwrirten, the underwriter may limir the mumber of
Registmble Securities to be meinded in the registration and underwriting bor in no event
shall () the argount of Registrable Secunities of Seller inclnded in the offering be
reduced bcluw twenty-five percent (25%) af the total 2movn: of secrities inehidad i
such offering or (F) porwitieanding (1) above, any shares being soid by 2 sharsholder
SISICSIDG 2 demand regisrarion right similar to thar Zraated in Section 6.4(a) and
granted by Buyer prior 1o the dete of this Acresmenr be excluded Kom such offering,
and in such sinmation Seller's shares m3ay be campletely excluded from registration
Buyq shall advise Seller of any such limitatous, and the mrober of Registrable
Secunn.as that may be inchuded m the registration.  If Seller disgpuroves of the tesms of
=0y aucll underwriting, i may elect o withdraw therefrom by writtsn natics 1o Buyer and
the underwriter, Any Regisorable Seearites exciaded ar withdrown from sueh
underwriting shall oot be incinded in such regisiraton

IRKHPATAREB\Q1LM0gy | '
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‘ (i) Notwithsraading anything o the cogwary in this
Sestion 6.4{b), Buyer shall not be obligatsd to cffzer any registrarian of secxities under
this Section 6.4(b) pursuant to a regiszrarion sTarement coveriug any af it seegrities to be
issued in connection with mergess, acqisitions, exciange ofers, dividend reinvestmenr
plans or stock aption or other empioyee benefir plans, .

(¢) Exvenses of Registation,

§9) Subject w Sections 6.4{c)(i) xod 6.4(c)(HD), all
cxpenses inenxred {n conmection with any registration pursuamt ty Secrion 6.4(2) or
6.4(Y), including, withour loxmitarion, <)l regisratios, fiing and qualification fees, princay
WMMMMMMM,W¢WWMM
securivies or Blie Sky laws (incinding feas of counsel for Buyer xnd commsel for the
underwriters), aceountanty’ fees and expenses incident o ar required by mmy such
registration, expewsss incident w the Hsting of secunites o any exchange in which the
Registrable Securitias are o be listad, expenses of any special audis incidental w0 ar
Tequiired by such registrarion
. : (@ Buyer shall not be required to pay for expenses of any
registanion procesding begun pursua 1o, Sectian £.4(a), the request of which has been
sabsequently withdrewn by Seller, in which @se, such expenses shall be borpe by Selless
provided thaz Seller shall not be recuired 1o pay (2) for the cost of nonpal =l af
Buyer that would kave been pecformed in aay evest, and (b) for the time of auy
creculives or other personnel of Buyer invalved in the preparariom of the registration
Sﬂmwmmumm,mafmmwammm
mﬂhmelmmdofamamiﬂdmednnpbmmmdmrﬁm
thnhommsmanmemnfiureqzmtheus&:abnmtbemqﬁndmm
any of such expences

) ) . (8D Norwithstanding anything to the cmerary elsewhers in
m&maqc),mww@mmmeam
2l doaumentary stxmp txxas (if any) relating to the sale of Regisaable Secnrities shall
bcbormbythe;:ﬂerufd:ekqistnbic&:ﬂrﬁcsinlﬂwu

(9 Regiswarion Procedures.

. (@ In the cse of each regisration effecied by Buyer
pRrsuaI 1o s_e:dcn 6.4, Buyer will ke=p Seller advised in writing as to the midation of
each fepstranon and as o the completion thersof. Al its expense (excopt as otherwise
provided in Section §.4(c) above) Buyer will:

(A)  ke=p such regisrarion effective for a period of six
monzhs gr until Seller has complet=d the disxibution descibed in the rezismradan
fiuemey? relating therezo, whichever firs: occurs: )

EPYPAI\RB\TLTONRT | -
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(B) fumish mch otmber of prospectises and other
-duumuh:ddm:hzrem&s&ﬂer&nmdmamﬁm:myrmmblqums:md

(C©) nonlfy Seller, (1) when 2 prospectns or any prospectns
supplement or post-e@scrive xteodment has been fied, and, with respest to the
registabon ststement or any pom-efecrive Anendmen:, when the sxme has becowe
effective; (2) Mgy reques: by the SEC or auy other federal or smate governmenm]
sathority dnring the petiod of effectivensss of the regisration strement for amendmens
or Sepplement 10 the registratiom Star=ment ar related prospecms or for additiona)

’ infmm;ﬁuunhﬁngmth:r:g’maﬁnnw@)ufthemc:hythemwmy
cﬁn:ﬁcdmlnrmgovemulmthmityafmymp.ardmmspmdhgthe
d’c:&vmdmmg:mﬁmmrmmurminiﬁ:ﬁmdmypmmmm
puarpose, (4) of the reenipt by Buymr aof any notifiestion with respect i the suspension of
the qualification or exemprion frow qualificarion of any of the Repistrable Secarities for
salcinmy.jlnisdieﬁmarthehﬁﬁzﬂnnufanymd‘mgfuramhpupou: or (5) of the
heppening of any avent wiich makes any stadernent made in the repisratiop staz=ment or
mdm«mdammhw:demdmbemmaﬁn
by-rdzrmminmymauﬁﬂmpu:tnrwhidmmmemkhgofmdnngs
m&e:eﬁmﬁmmmmmwmnhmmnfwmﬁ:mﬁm

_ mmhvmmtminuymswahmﬁuﬁamnmirmmm
ruarerial fary required w be stated therein ar necassary 1o make the smtements therein
mtnﬁslez:ﬁngandthatinrhem:uf:thr'cspe:ms,itwmnmninanyunmw
m:mzmnf;mﬂcﬁalba-cr-umhmminymmalfznqmmhmmm
material fact required I be stxted therein ar necessary to make the staternerts thesem,
mﬁeﬁ@td&ednummaundervhkh&qmmﬁgmtnﬁm

) (¢) DBuyer may, upon the happening of any evem (x) of the Xind
descibed in damses (2), (3), (4), or (5) of Seetion 64(d)N)(C) or (v) that, i the
judgmens of Buyer’s Board of Directors, renders it agvisable to suspend use of the
prospecus dite to pending corporate developments, public filings with the SEC or similar
FVETLS, suspery] use of the prospectus an written potice to Seller, in which cxss Seller
thall discantinne dispsition of Regisrahle Securities covered by the registrarion
SBMemean or prospectys wasdl eopiss of 4 supplemertad or amended prospectns are
gistributed to Seller or warl Seller is advised in wrivng by Buyer that the use of the
sppliecable prospectus may be resamed. Buyer shall vse i reasonable offarts to cmsure
thar the use of the prospestus may be remmed 35 5007 a5 practcable. Buyer shall usc
Svery reasonable efforr to obtain the withdrawal of any order Suspeading the
ﬁm of the regiscrariop starement, of the lifting of any suspension of the
gnglxﬁqunu (or exemption from qualificidon) of any of the securivies for sale in any
junsdiczion, at the earliest practeable momest,. Buyer <hall prepare as sogxn as
praczicable 3 supplement or posr-aFective amendmen; to lhe IeZistratinn Smtement or a
supplemenr o the relmed prospecms or any decumemt incorporated therein by refarence
ar fie any orher required document 50 thay, as thersaiter delivesed to the purchasess of
the Registrable Securities being sald derennder, such prospestus will ot conmin ag
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Buime statemyent of 2 material fact or omit to Stale A marevial facr required © be s@tad
thersin or nesessary to muake the stataments therein, in Lpit of the circomstances under
which they wers made. 05t misieadine
() Indepmifietion.

() Buyer will indegmify and bold harmless Seller, each of
its offierzs and directors, and each person controlling Seller, with respecs o windh 2
mﬁsnzﬁmhubmeﬁmadpmmm%&cﬁmﬂudnchmﬂmﬁu:,ifmy,
ind each perpon who comrols gny imderwriter of the Registrable Securities held by or
'&ublams:ner.apimtandzhm,losseadmmupemaandﬁlhﬂiﬁes
whatsoever (or actinns in respect thereaf) arising om of or baxed an sy wnroe
sQrement (or alleged nurrue statement) of 2 material fart conminad i Iy registrarion
statament, preliminary or final praspectus conrained therein or sy amendment or
supplement therete, or based on axy mmissiom (or alleged ommission) t stare therein 2
matetial fac: required 1o e stated thersin ar necesary to. make the satrments tharsin
m:mmmqwmwmofmwaMammmm
ar of any rule or reguiatios prammigared uoder the Seendtivs Act or any smre seawities
law applicable w Buyer and rejating to action or imaction required of Buyer in
~connection with . .xny snch regiermanion, and will refmborse Seller, each of it affieers and
diregtors, and cach person comrlling Safler, each sneh wmdezwriter and ezch person who
controis any such muderwriter, sfor-any. legal and amy other eXpenses as rEasanenty
Medmmm:mmmmdcﬁmﬁhguymdzdﬁmmmdmﬁm
mﬁ&ﬂwm;wnw-wnmﬂmummmsuhmmm:
extent that aqy such claim, loss, damrage, cust, expense, or liability arises oar of or i
bascd om any unnme statement or omission based upon written information fornished to
Bayer by an mstrament duly execmed by Seller or any underwriter 2nd grared @ be
specifically for use therein. _

[6) Seller will, & Ragisrrahie Sequrities beld by or issuable
wsenemhcmdudhthescaﬁﬂansmwﬁémchmgismﬁmhbdnge&m,
mdemnify and haid barmisss Buyer, each of it direcxars and wificers who sizn such
registration stement, cach underwriter, if any, of Buyer's secnrivics coversd by such
regsttanon smrement, each person wis conmrols Buyer within the meaning of the
Securifies Az agmine il cinimg losses, damages, costs, expensas and liabilities
wharsoever (ar sctions i respest thereot) arisis.z out of ar based on any poome
smremest of 2 matexial facr contvined . any such registrarion serement, prelimimary or
final prospectus contained therein or any smendmenr ar supplement theretn, thcidensy to
any such registration, of based on amy amission (ar alleged omicxign) to state therein 2
material faet required 10 be stated therein or nassssary to muke the Statemenrs thersin
not misieading, or any violation by Seller of the Securines A or of staie securites Laws
or auy mle or regulaton promulgnted under the Securities Acr ar anv stare securidas Law
applicible 1o Sefler and reladng w acdon or inacting requirsd of Selle: in coanection
with any such regisarion and will teimburse Buyer, such directors, officery, pessans or
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undawﬁtmﬁnranylcgﬂarmyomzzxpmuummubbmminmmuﬁm
mmmawmmymmmmmg@mwm
actimm, in each ease to the extext, bur only m e exnr, that sach umtrge statement or
anmission is made in such regisration satemen, prospectm:s, in teliance wpan and in
confority with written information funished w Buyer by an msorament dnly execanted
by Seller and starad to be specifically for mse thersin: provided, however, that the
ﬁuzegoinginamﬁylmementhmmjcawﬂumﬁﬁmmhsuﬁrukrdmmmy
such motroe starement or ormission made in the prelimipary prospecns ot elintinated or
Temedied in the amended prospacws on file with the SEC ar the time the registrating
Mmmmhameﬁnajvemmemmdedpmpmmmadmmemcwm
Rule 424(b) (the "Final Prospesyux), such indemmity sgreemmyr shall not jmrre to the
bﬂn:ﬁroiﬂuyu,mlmdawmorzuyﬂddu‘.ifthﬂeknonndmw.ﬁamw-uf
memmmnu:mdmmmammmmmmm
ﬂhimbr-d:.n:melxdrpﬁorwzbe:im:-smhldmiannhujhy the Seencities Act.

-(a1) Each pany entitled to indenmrification wnder this
Secticn 6.4(e) (the “Indemnified Prrty”) shall zive notice to the party reguired © prowvide
mﬁﬁadm(me_ﬁdmﬁyhghv)pmmﬁylﬁewﬁwmﬁﬁedmm
namlbowledgeof.myuhhnumwhichtndemﬁtymbesoumudshal!p:mitr.&e .
Inderrmifying Party to -assqme the defensc of axy such cliim or any lirigation resalving
therefrom, provided that comse! for the Ingdemmifying Party, who shall eondnce the
defense of such dajm or linsatien, shall be approved by the Indeanified Party (whose
approval shall not anreasonably be withheld), and the Indemmified Party way participate -
In such defemse at sach party’s etpensc. Nohdcmﬁyhgrmy.hthedmwuny
m&dﬁmmﬁﬁmwwptmmcmdu&wm.mm
mwdmyjndmmmmuhmmsemmwhchdwmbdn&um
umﬁﬁmmmmofmmwmzddmmmphhﬁmmwﬁcd
P:rtyofarelc:nsaﬁ:omaﬂlizbﬁityinre.specrtom:hd::‘marliﬁgnﬁm. I any such
Indmm'ﬁ:d?anyshnnhavebeanndvisedbywmselcbmenbyixthmthmmlybcm
mml@%&avﬂablzmm&hdmﬁﬁ:d?mwﬁ&ue&m&umor
ﬂdd.ﬁnndpthmcawﬂabhw:hclnd:mﬁfﬁn;?ﬁq,thehﬂﬂﬂi&tug?uﬂ:hﬂm
hwethanghmmthaddmcoim:hn:ﬁououhehﬂfufmﬁwadm

Jursdicton arising out of the same g=aewa) allegarions or creumstancas, be linble for the
reasonmsble fees apd expenses of more than oge separate firm af arrormeys for such
indempified Party ot conoallme person, wiich Hrm shall be designared in writing by the
Indemnified Parry 1o the Indemnifying Parry.

_ (g} Coprdbutbon I tie mdemnifemion provided for in
Secdon 6.4(e) iv unavailable or ipmBdear o bold barmiless an Indemnified Pary
thereunder, then each Indemnifving Party the-eunde: shall contribute to the acsounc p:ﬁd

SPNRA AR\ 0%L 5081 .06 -
20416 /98 36.

06/04/03 WED 10:44 [TX/RX NO 6810]



2848 P.45,47

JUN-03-2083 23:14 ZDNET INTERNATIONAL

or payahble by such Indenmified Party as 2 result of the logses, claims, dammg=,
espenses, Inbilma Or actings referred 0 in Section 6.4(e)(d) or (i), as tham::;'be
1o fuch propartion as is appropriate to redlect the relaive Balr of the Indemuifying Party
mﬁg@hﬂﬁdmmﬁﬁedemhu&uhmﬂnﬁm-m
wmuw%mﬂwﬂhmﬁmudﬁmmﬁwwm“wﬂum
ather elevamy cqmirable considerntinns The relative Rolt shall be determined by
Ieference n, amogy ocher things, whether the unme or alleged norme soatetnenr of a
mawenizl fact or tha omission or alleged omissibn to state 3 marerinl 10t relates
mfo;ngm:uppﬁzdby&:hdmifyhg?uqaﬂhuhdmﬁed?uwuﬂrh?u&m‘
r&memmghﬂdgga@wmmnlnduppomnmywmaw
w.:nunt_rmsmmarm m&:ﬁshzruaauumuhvanldmtbejm:
and equitable ¥ comsibutons poesuan: 10 this Section 6.4(f) were to be determined by
Rmntnurpe::ﬁhaﬂnaﬁmthynﬂuxmnhoduflﬂogﬁonvﬁ&dmmt

Sextion é.4(f. Ihmmpddbynhdmiﬁad?myunrmhcfthelmu.
'chms,dmgswﬁzhiﬁﬁsm&nrdmhmzﬁmmuf,wssmu(f)m
ua@mwmlggnomwmlyhmbym
Indem:_.nﬁed?uwhmccﬁogwitb mvestigating or defending sy acting ar caim
which is the subject of this Section 6.4(f). Prompely after recript by ag Indewmified Party

- of.natice of the cormmenr=mert of any actoa ageine meh party inrespect of which 2 -
»damh‘ﬂ'mﬁmmymmdemnm;mmm'sm '
6.4(D), such Indemnified Party shall notify the Jndemmifying Party in wriring af the

- commencement thereof if the nodes specified in Section €4(e)(ii) has not besn given -
;ﬁmmmmmmmm-mmmﬁfymw
ar:yshﬂnm@mrha_lndmﬁ;?uwﬁummyﬁ:bﬂiuwhichizmyhmwmy
W@waemmﬁscm&«aa@mmemmm :
o Mnmﬂymﬂgdwm&ﬂmmﬁnmﬁm Na Pecsan. guilty
Mﬁ'lud) Sh;llnc: migmprieumm (‘nth:;uthe meaning ofwicm‘an 1 i(f) of the Secqrivies

conrributon fram any pers o
mu:la:{ oy ype' Wwas not gwnlty of snch

Scller the benefirs of earmin Asies and regulrhons i
; - of SEC whick may i
Registrable Securites to the public withour registrarion, Buyer agraes Z:_.:Mt_me sale of

(D wake and kesp public informarion availgh)
telms are undersinod and defined in Rule 144 wnde- the Securides Act, ar aﬂgu:r;h:rs;:
macty (90) days after the efactve date of the frst regisration fled by Buyer which
iovolves 1 sale of secirities of Buyer to the geseral public:

IPBLT\REND1£708] ,
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) file wizh the SEC in 2 tmely mamer all report and
ather doarmemts reanired of Buyer mnder the Semurides Ac and the Exchange Act; and

(L) furmish to Seller 8o long as it owns any Registrable
&mmmm@mammtmwm«mnmmmpnedm
W reporting requiremenre of sxid Rule 144 (at any time after minety (90) duys after the
cHective dars ufnidﬁmregismﬁnnmmﬂedbyBuyer).udaftheSemﬁﬁa
Ast amd me%npm(umyﬁm:afmrithsmmbjecmmchmg
requiremenirs), 3 copy of the mast recenr ammual or quareerly report of Buyer, and such
other repors and docoments 5o flled by Buyer a5 may be reasonsbly requested i
mﬂingS:ﬂ:rofmmecurmgulzdmaftthECpemit:quesaﬂiuofmm
secnrines withomt repd i :

® : i iZhs. Any registramion righs
mzed‘bysm.—nadgrﬁsSemnnG.AmybeusimadbyScﬂainwwwith:hz
sle by Scller of axgy Rag‘su:blcsma:qzmn’ma:wmm after such
asign:qmorm. holdsulmscSDﬂ,ODOshamsunﬂzmziningshusafBuyc

o be bownd to the obligerions of Seller nnder this Seainn 6.4.

i ) Inatig Suaton Rights. AL regier oz i3
,-pmuoedhcreundashnntexminzmupnnnhcwﬁgrmmof-(a)themth y
oft’neGu:'m!md(b)sn:hdmensScncrr'snbiemﬂnﬂdfiBRM‘Szmﬂﬂs
. underRulclMdnringanymmw::dve,three-munmp:n'nds.

oy Regi '
b:neﬁ.g of Seller thar ¥ will ant grans regiseradon cights with respect 0 any of it
SGIOIITIes TpoR terms thore favorzhle to the holders of wock secnrities thap those
cmtained herein :

65  Stendeill Agresmeant

()  Standsip. Norwithstanding any other provision of this

Agreement, subject to the exceptons se: forth fn Seeie 6.5(b), withaut the approval of
the Board of Direcmrs of Buyer (whether by wiitten consen: of the directors af purskanc
‘@ 3 resalurion doly adopted by the directors 2¢ a mes=ing of e Board of Direetars),
Seller (which shall aciude any affilizte of Seller for parposes of this Section 6.5) shall
mot, afeer the Closing Date, acquirs "benaficial ownership® (whick, for purpasss of this
5==ﬂl_=l? 65, shall have the meaning ser foreh in Role 13d-3 of the Exchauge Acx) of ay
secunnes of Buyer earitied w vore with TEspect 1o the election of any directors of Buyz;:
("Voting Securigzs*, anv secwrity convertidie imo, exchangeahle for, or exerdsable for,
or that may bacome any Voune Sesuntiss or any otlte: righr w scquire Voting Securiries
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{such Vodng Sesurities and righrs to acquire YoBng Se<prities are-collectively caferred 0
herein a3 "Secarities™), ‘ .

(b)  Exceprions to Standsdll Provision.

. ) ()  Seller may acquire Sacrrities withow regard ™ the
Imirations s=t forth i Section 6.5(2) in. sceordance with the provisions of Secring 6.2 or
Sertiom .63 hermaf and

()  Seller may, afrar writer notice to Buyer, acquire
Sezurities withomr regerd to the limmitatioms set forth in this Sectiom 6.5 I 2 bons fide
mdnrnruzhzng:aﬁerismadebymypﬂmmEDGm-muqnimSemﬁdsth&
ifaddcdmmcSeaxﬁﬁs(ifaxy)alrudyawmdbymchp:nmurﬁDGm@,vmﬂd
IEpresant ownership of Securities greaver than ffty pereent (S0%%) of Bayer's then
M&WMhmmsmcmuaﬂybcM»mw
Such acgons and mske such offers as mmay be comsidered i be of the same pature and
ype of action or offer and- direczed to the same pesson or persows wnd within the sgma
bm:pe:indandforﬂ:eamermlﬁngm:of&amﬁgsm&nwﬁchibdngmhn
. bysuch person or 13D Group; avd provided further thar Seller may oply acspgive-timat- -
v amount af Secorwies thar, when added w the amonnt of Secnrities. abweady owned by .-
- 'Séﬂa,shznmmadmc.ammufsmlquh;dﬁmbenqﬁmd(mg-'5
" 0% offer w purchase have been consommared) by:such person’ar 15D Growp i
i Proceeding with any acrion ar offeer permitted . omder this subsection €:5(h)(H), Seller shall
.. . be permitred m offer more favarable tons than #hose terms offired by sach pesan ar
m-@w.wl&um&m;mmnymﬁhua&raﬂb:m
nmm:nd-typed-ennﬁdu:ﬁnnasﬂ:zvhichishdngpmposmtarsuchp:xzunurBD

Buver 25 1 i g = ot Secari Seller shall advise
y IS pians to acquire or dispose of benefichl owneraitip of Secnrities , ar Hights
thezeo, reasapably i advanes of any soch action. ' o

. (@ Acsin Concertwith Others Seller sball ot jain 3
E,TLW' limited parmesship, syndicawe ar ather groop, or otherwise act i comesrt
any third pumSay, for the purpese of acquiting, holding, voting o disposing o

Seenritics, or righrs theret, e or o

‘ (® jstions og L iss Seller o
dispase of heneficial awnership or voting contral .of Securies or any nghﬁzx;
&xeept (i) in aceordance with the provisions of Section 5.7 bereef; (i) to Boyer or any
pe=an ar group wproved by Buyer; (ifi) pursaam to 2 bom fide public offering
registered under the Securinss Act (in witich Seller does not have the ability to select the
purchasess), including any affering porsnor to the registranon rigtns gramed jn Secdon
6.4 bereof; (iv) pursuant to Rule 144 umder the Secrites Ace (v) in ramsacsons not
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deseribed in (1), (i), (&) or (iv) Barvof 30 long us stich ransasvions do not direetly or

¥, TeUX in 20 PATSOR or growp owming ar having the right to acuire beneficial
awaarskip of Securities with aggregme voting power af five percant {(3%) ar more of the
mmugmamw&m(wmmm :
and/nrmuflncumuﬁble.anhugmhleauﬁwdnbhseaniﬁs):a(v)h
mpagemmoﬁgmmamwmhwhmmﬂmmy '
Smmm(a)umdabymmbchﬂdBmufh)kmd:wamm
Foup 1o all folders of Securities apd is not opposed by the Board of Directrs of Buyer
wﬁm'&emMBoudkmqanmnnﬂhdmsﬁndzﬂmEmhmym
o advise Company shareboldess of snch Bomx’s pasirion on such offer,

6.6  Buvers Right of First Refusal
(=) Ii= Raiw! Right

. : () In the evems Seller proposes i g2l Securities,
onycmanpnmdmedh&:ﬁm'ﬁ(em{ﬂ,&nufnd&ma
.mmnephwtratdngﬁ:nh:hemohhempmdahm;&m
afthg;gupwdpurd:am-m:he.dmunarzbmnvhidzmeh-szlais,mundw-he 4§

Lo Sopleted. Pryer shall have the vigin of frst refusn to acquire meb-Securities gmdhe. | 7 L bt
TS 367 Southin sush notice (subject to the valuation provisiom-of Section 67(h) <, | ¢ -
below), as provided in this Section. L TR L e e
I ()  Buyer aball beve ninil wesny, (20) days atter tha
. ,raqq:'t_n:m:ha.nnﬁ::mehabymﬁcamSﬂsmma.n{m):?mﬁﬁcﬂ
Smmdmbcwmwswzmmemmmmminﬁa X Buayer
nm:ﬁnsipﬂgrwithinmchdmepqiodaihsdmﬁmbwpdmmyafm&sml
mmmmmmﬁsﬁmm&nhwﬂu&pﬂnﬁpﬂoﬁno{m@r
a:._'m:homnymamqhamcdnpmbyhycmdSﬂu)szMnlm
wmd:mma?xnyweqmm&ﬂmbmhmmmm:n(m -
days after rec=ipr by Seller of such notice of Buyer’s elsetion,

o ‘ . (%) In ihe evenr elests not o ise; the foregat
ngi of Srst refucal, Seller shall have ninety (Mmtnanmeh;mm«n&damm
terms 25 are sex forth in ek notice. If Seller propuses 10 sell such Securities on terms
differany that those set forth in the aodcs. or proastes w sell such Securitias after the
nmety (90) day period, Seller shaf) fixst nozify Buyer of suzh propasad sale, aad Seller
buve another oppormmity 10 exerese IS right of Bt refnsal upde- tigs Secion.

[ I

(b) Aopraisal Procedurs

. 0 Wheaerer the terms of 2 osed i
mch_.\de forms of considemtion. other thon s Or securides frr;g: m?:d:fi S;:a:nn:s
National Exchangs (as defined below), Seller shall have the optian to cxrrcise iy firs:
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refusal dght under this section by paying the “Apprmised Valne” in =xh of su=h proposed
zou-cxil considersrion. “Appraised Valnz* shall mean the fxir sal=thie vaine af mch
non-cask mﬁdemdmnoftﬁedmnf&amﬁcdcﬂvuadmmm
6.7(a)(3) (the *First Offar Nogas Datz’), and shall be determinad in the mamner sey fopth
fa Section 6.7(b)() bejow. I an irem of comsideratinn Foustitites sequritias which are
traded oz 3 National Exchange (as defined below), the value of such items shall be the
average of the doying prices of such searrides on msh excmupr during (with referenes

: For purposss of this provision, "Nrrional Exrbange® meanc the New
York Stock Exchange, the Americm Stock Exchrange, the Midwest Stock Exchange, the
Parific Stock Exchange ar the Natoua! Marker Syseem of the Natiomal Association of
Securivies Dealers, Inc.

(ii) The determrivation of "Appraig=d VYaine" shall be made
byanmwhnkhgﬁmdrumaqnaﬁﬁcdmmnfmﬁmnynmd
. ' agres upon theinvmmbmkingﬁmm.arh:q:p!iﬁedrgugmyugpmm
" detezmination. In the svenr Buyer and Se]lerﬁ'lmsotguw:&inﬁnﬁ),bum
.- Uays after the Firm, Offr Notice Daze, within ™Wo (2)'businass. days after soth feilrs
" <majified consaleent and within Sve (S)huins*dly!lhu'm&ﬂmg the respective
mm:mummmchm;mmw.humﬁm«m
Mﬁammwmmﬁdmdmwvmmw
ﬂetmﬁmﬁnndmmmvmmrhmﬁngﬁmwowqmﬂﬁdw&mc
Appraised Valne shall be binding The jnvestmen baukipg fion o other qualified
wmﬂmsels::dpmmhazmmmah&:dnzmimﬁmofmenmsdvm
Mpemqlﬁcdmmkesndldam%hmm)mdmiﬂ:is

(€)  Change of Congul. Far parpases of this Agreemert, 2
“Change of Conwal” with respec: to oxe pary siall be deemed to have ocagred
whenever (i) there shall be consnmmmted (1) any copsolidacing or merger of such puy
in which such pary is not e cogribuing Or surViving' corpomation, or purgnrt o which
shores of sueh party’s eommoxn stock wonld be coavestad in whole ar m part oo cask,
other sacarities or oikes prope<ty, other than 3 mezger of such person in which the
balders of such parry’s common stock imymediarely prior 10 the merger have i
the sam= propordonate owgership of enfmon Stocic of the SIviving cocporadon
mmedistely after the merger, or (2) any sic, lease, exchange or transfer (in ope

PPATARE 01579, Tb an
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- mansacuon or 3 sevies of related transacriaps) af all or sphswmnially all the awets of meh
pesry, or () the storholdexs of such parry shall approve any plan or proposal for the
ligmidation or dissoimtion of sach parry, or () xny pary, otber than such paxy or &
subsidiary thereof or any employee bencfit plan spogsared by such purry er 2 sobsidiary
tereof ar 4 corpararion awned, direcdy or indirectly, by the stockhalders of mch pany
1 sobsonriially the same proportitns as their ownenhip of sock of such party, shall
Secome the benaficial owner of secuxitias af such perty represenring greater than ity
pereem (50%;) of tha combined voring power of then omstnding seeqrities ardinxeily
(and ‘apan from rights aceming in special & ) having the mpht to vor= in the
election of direcrors, ox a resnlt of a tender ar exclomge offer, open. wErker purchases,
privarely negotiated purchases ar otherwise, or (iv) at suy time zRwr the date of this
Agreemere, trufividnals who gt the date hereaf comstitnted the Board of Diresmys of sush
* party shall czase for sny retson © comtimte % least 2 njonty thereat, uniess the
eleztion ar the pomtiuatiopn fur elestion by such party's sockholders of cach new Sireectar
was approved by 2 vare of af lsasz rwo-thirds of the divestors then sdll in office who wer
ditectars at the date hereat, or (v) any other event thall ocour with respees to sach party
that would be required to be reported in response to liem 6(c) (or eny sucssssar
provision) of Schedule 14A of Repriation 14A prammigared under the Exchangr Act,

Ry
vd

. v
Ve
.E

- T

FETHRY
. v

TERMINATION, AMENDMENT ANDWATVER

7.1 Tenwimation Fm:apwvﬁaim.%:nm;m'bdow,ﬁns '
Amugzmbeummmmmﬂﬁmamﬂqm.mnm
Q@! are:

o

e we
. o
R Y

(3) by mummal comsem of Seller and Buyes;

. (b) by Buyer or Seller i (7) the Closing has uat seenred by
Febraary 29, 1996; (if) there shall be 2 fival nosappealable ardes of 2 Y=deral or stazs
conrt In effect proventing consummation of the Acquisition; or (i) there shall be amy
) m.rqletnguhﬁmornrdazmipmmﬂpmdmkmedudmzdtppﬁabbw
the Acnuisison by any Governreneal Endty that wotld make consnrmmation of the
Azquisidon § 3 ’

{c) by Buysr i i is not In material breach of this Agre=mant and
the!e;hnsbeennnm:e:ia]brcachafanyrepmﬂmdmwmnty,cumu
conraineq in this Agraemear on the parr of Seller aod such breach has nor besn aed
within five (5) business days after wricen ootice t Seller (provided that, uo cgre pesiod
shall be required for g breach which by Its axrore camnor be asred);

. .. (d) by Buyer ar any dge prior ;o November 1, 1995, if as o result
of its due diligence revieww of the Buysiness subsagquent to the dare of this Agresmens it

IRPRINAN \BVLTOR) .06
0971985 42
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discovers 3 facr or conditinn edsring on the date of this Agreemenr and not disclosed to
Buyer prior w or on the date of this Agreemnent that Bryer resonshly derersines has 2
marTinl adverse effect an the Bursipess Copdition of Seller;

(e) by Seller ar any fme prist o November 1, 1905 if a5 result of

- ai— s due diligence review of Buyer subsequert i the dare of this Agreemess it discovers a2
fact or condblion existing on the dare of this Agrecment ot disciozed to Seller prior
or on the dare of s Agresment ther Seller reasonably determines dms 3 marecial

adverse effect gu the Business Condition of Buyer;

byS:ﬂciksmmmmlhudidmmm

©
tbere hes besn 2 mmierial breach of any reyresentation, wamanry, covenant or agresment
contwined in this Agresment on the part of Buyer and such breach has not been cared
mﬁmﬁn(f)bumdmnﬁsmmuﬁeemluquh;mmpmd .
shnberqmadtnrzhranhwhd:bymmmzb:md).

12 wnﬁzmo{mndt&n
Agrecment as provided in Secton. 7.1, this Agresmenr shall forthwith became void mmd -
there shall be ao Eability ar nhliganmanthcplnofﬂuyerurs:ne:.a&mrm SRS
o "-.MMqumwmumMmW&m ENRY SR A
b i‘hadmsufthsnm:nipnurtomm A VR
o in 73 Amendmenr. "hsw“ybemeuhdby&epnﬂs
~--h=emnuymbymmmarumhmnmdmh€mﬂda&d

tho pxcries heren,
74  Exsusion Wgives. Ar any tmse prioc  the Closing Dare, Buayer an
th:unehand.ud&ner,mtheathe'mymthemhpﬂy () extend the

mbrth:pmmzufuyoftherobhmu{muttumm H) waive
mmh:ﬁerep:mmndmmdeum ennrained
hemwhmymtuhmdmmhm.mdf')mmvnh
auy of the agreements or conditions for the bepedir of such party comtsined herein, Axny
agrenwneny oa the part of 3 party herem o any Sich extewcion ar waiver shall be valid

‘ Mylfsatiuz:hnmmmmgspdnwnfmm

P VBN DIL T L 06 -y
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ARTICLE VI
INDEMNIFICATION

' ' 81 Svival of Repressomgions, Warranties and
Agrepmenrs.  Notwitbemanding any ipvestgeron conduced ar mry tme with regard
- ‘thereto by or on behalf of «ither party, no represesmtion or warrsnty by Seller shall
survive the closing of this Agreemens and oo caim tay be brought by auy party with
respact theverp ather than the represcomnion made by Seller in Sestion 210, incinging
gy schednies theretn, whick shall survive the exeamion, delivery and parformames of this
Agreement, and be subject 10 the provisioas of Sectiog 82 below, mril the firs

armveraary of the Clogsng Dme

82  Indeumificar Seller hereby agrees w indenmrify 20d hold
wquwmmnmmmdmmm
a@m.]ﬁgm_qmnrmcfxﬁun.m.mudw' i
withow: Emiration, interest. pemlties, attomeys’ feet, any and all co-of-pocket expenss

.. incmred in investigsting, prepuring or defending ageine any Eripstion or agydaign 0 -
t. ~~whstsoever, and amy zud all mmonnts paid {0 settiement of awry <hitm.ov Btigetion, bur ;4 ¢
+ -ouly toThe extentthar the aggreger= of the faregaing mxeeads 250000, {callestively - - v
! "Dxmages”) asserted against, resultiog w, imposed woz, or'ineurred or siSered by ¢
_Buyez, . ar indircetly, us 2 result of or arising from xoy imacracy in orbreachof - ¢ G
the represenration and warramy made by Seller {n Séction 210, indnding schedrles © & -
thereto ("Idemtifighle Claims®), Seller’s indemuity obligation prrsuams 1w this Artids VIT
shall in 30 svent exceed, sither individnally ar in the ageregars. %5,000,000, ‘

&3

) . (2)  If Buyer determines tv sek indemmificmrion under this
Arhd: VIII with respect 1o Idenrifiahle Qaims (the party se=tiny sach indenmifcation
hm'maﬂ:rmia-rad 0 as the "Indetmited Party” amxd the party agxinst whom snea
Mmghmtvhmmdmumewmmm '
from the assarvian of linbility by third parges, the Indemmificd Paryy sball give notice 0
d!cIZldBW_nm;Pamrm:hin thirty (30) days of the Indermified Pyrty becoming aware
of any such Idenrifabie Caim ar of facs upon witick any such Idradianls Clain will be
based; the notice shall et forth such marerial informaring with respest thereto as fs'then
yeasanabiy availshle to the Indemmified Party, In ease any such liabifity is nssarved
gamst the Indemnified Party, and the Indemnified Party norifies the Indemutfying Party
thereof, the Indemmifying Party will be eanided, if iz 50 eleess by wrinten novic= delivered
] th: lademuified Parry within twenty (20) days afier rezsiving the lodemmified Parry's
Ptcs, to assame the defense thereaf with coumsel reasonably satsfaciory to the
I.nde:zxtnue_d Party. Notwithsmanding the foregoing, (i) the IndemniGed Party siall also
have the right to emmioy its ownt counse! n Ay such ease. Hur the fezs and expeases of

- IPIPAT\ABR\DILTSA) .36
%9/19/9% Ry : -
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meh conmse] shall be at the sole, nmeimbursahis expease of the Indeqmified Party
taless the Inzieremifiad Party does noT 2ssnme control or the Indewmified Party ghall
ressarmbly determine that there is s enflier of Zyreyest berween Buyr= aod Seller with
‘Téspect 1 such Identifiahle Claim, in winch @3e the fess and xpenses of toch counsel
will be bare by the fndenmifying Party, () the hudemmified Party shall not Bave any
-uhhmugt?ﬁuwmdmdmydeWybyzﬁrﬂpmmm
AnecTinn 1§ in weiting, and (i) the rights of the Indemnified Party to be indemmnifind
wmmofwommmm assertion of liabiity by
manmhmw&mwmmemmdepmwm
inmgmngmlas,ud,ifm,onlymth:mm&hwrmykpmﬁmﬁm&
thereby, With respest 1o smy asterrion of jiability by 2 third party thar resnts iz +n -
?dwﬂﬁapl:dmﬁepa&mhamsmmbmm:madmuﬂw
aufoumation in their pocysesion maretial 0 @y such 28tertion

{b) Inthe event that the [ndemnpifying Party, within thiry
hﬁﬂi&m&ptdhs&aﬂdmdmdmﬁuﬁﬁﬂ:%ﬁﬂsmmg?
M&MMMWMWMMWPW
mmmmmwmmmmmdmm

A {e)  Notwithauwnding anything in thit Section'to the comrary, () if
- ' there S 3 reasonable probability that zn IdentiGable Cabm: cay mategallynd adresly
-4 ulfect the Indegmified Party, ather than 25 2 resul of maney damages.or:other moriey - -
'+ pEymems, the ndemmified Party ibalt have the xight to participats in-much. defense,
SXDPIOCUSE Or seniemwznt and the Indemnifying Party shall pot, without the ‘Indeomiified
Msmmm(VMmumtmnmbemwm“ﬂzu
compronse any Idsarifiable Cloim ar comsant 1o entry of any udgmen i respect
therenf unicss Mch settlemnsnr, compromise or consent includes o an ‘wconditioml term
ﬂewithaﬁﬁughyth:dﬁmtm:thlzﬁﬁiﬁmtﬁebdmﬁedfwzmm
all Exbility fn respec of such Idendfiable Clzim :
ARTICLE X
GENERAL PROVISIONS
o 9.1 Nodees Al nodcss and other contmupicarions hersunder shall be
@ writng and shall be decm:dgnnffdcﬁwredpeudua!!yorbycmmndﬂd:ﬁmy
Sarvics, or muiled by registered or cerrified mail {rezurn rec=ipt requested) or semt via

F{CCDPJ' (with acknowledgmizm of compirre Tansmiscion) t the parties ar the following
addresses (or ar such ather address for a pany as sball be specifiad by like oodes):

IMPATRE\OVIR .06 -
WI9ryE a3
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() £t Bayer, m:

Telecapy No- (408) 427-5474

"with 3 copy ™

Brabeck, Phleger & Hardison
Two Embaroadero Plase

2200 Geng Rosd

Pelo Ao, CA 54305
Asrenrion: Edward M Laonard
Telacopy No: (415) 4962921

{o) & xongII.er. W

args Yoy s . the
122 ' Base 1700 Sourh

o Prownwin 84606:: - -

... v Agemtior: 'David R. Bradford, Esq
Telecopy No.: (801) 228-7077

with a copy w:

Wilson Sonwimm Goodvich & Rosas
650 Page MA Roxd

Palo Alm, Califormia 94304
‘Tedezopy No (415) 4964084

.52 Survival The representarions and warsamties conrained in Secrion 2
and Seczion 3 hersaf excwpr for the repr=se-natian of Seller set forth ip Section 2.10 shall -
Apecwment; provided, hawever, thar the fomguingpmv'siun:han oot eliminars the dghns

-andgmuﬁesat:he_ 'whmminthameafawﬂlfnl&mdbythealhu‘pzw
provided thar the agreed party shall esrblish all elemeass of the exiseacs aof such fraud
by clear and convineing evidencs.

SPUPATAEBADIATYRY .04 - ,
29/19/9%5 6.
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55  Inmrpremiioy. When a2 reference is made fn this Agre=ment ©
Schadulsqr&:!ﬂ:it:m:hrda‘msbﬂbba&h:ﬂnlaor&h‘bﬁmﬁq
Agre=ment unless otherwise ipdicared The words “mcinde,” “cinde<” 2nd “ineinding”
when nsad berein ghall be' deemerd in each cass 0 be fullowed by the words “withour
limitation.” The tabie of cantenrs and headings conrained in 8ds Agresmenr are for
Teference purpases anly and saall nor affect in 2y way the meaning or oerpretoon of

%4 Commerparts. This Agre=ment may be executrd in one or more
conmterparts, all of wiich shall be cansidared one and the same agreement and shall
bmﬁqﬁnwhummmmammpushmbmdpzdbymhdmpm
2ud delivered t the other party, it being mrderstood thar all parties pe=ed not sign the
Nme COUNTErpar:. '

85  Entire Agresminmt This Agreemen, and the Schedules and Exhibats
heretn: (3) consthure the antire agresment among the perties with raspece to the smivect
manes bereaf and snpersade all pricr agreswesss and understanéfings, bath writtes and
oml, moong the parties With respert m the sabject matter bereof;, (b) e not imrendnd 1
txfer upont any ‘other persan any rigits or remedies herennder, oless axpressly
Jrovided otherwise; and (<) shall ant he 'tssigned by operarian of Iaw or otherwise cxoept
s otherwise ‘speciBieally;provifed. _ : '
Cee o 9% Severghificy:-Tn the-event thut any provision of this Agreemexnt or ; RS
the application thereaf, becomss or is deckzred by 2 oot Of eoepetent jorisdicrion o be B
illegai, wnid ar uneafarceable, the remainder of this Agre=ment will eontimue in foll force
aud effect and the applicarion of such provision to other persons or ciramstances wilt be
Imerpretad so as rexsonahbly to effect the imegr of the parties heretn. The parties
imher sgre= to replace mich void or onenforesable provision af this Agresmen: with a
valid apd eniorceable provision thee. will achieve, o the exeor possible, the aconomis,
bqng:smdﬂ:h:rpm_pns:nfsm:hvoﬁd or unenfore=able provision .

97 -Other Remedics. Exe=nrt as otherwise provided bevein, avy and all
remedies herein sspressly comferred tpon 2 party will be de=med emmmiazive with and
ant exclosive of xny other remedy comierred hereby, or by law or equity wpon such paryy,
aad the exerdise by 2 party of any one remedy will not preciude the exercise of any othes
remady, ' '

9.8 Goverpipg law. This Agvesmcnr ahall be govamned by and
construed in aecordspes with tha lows of te State of Calfornin ragerdless of the [rws
tht mighr otherwise govern under applicable principles of comflics of laws therest

9.9  Rules of Copqirucsion. The pardes hereto agree taat they have
be=n redresedted by eounse! during the tegotistion and sxecution of this Agresmen:
and, therefore, waive the appiimtion of any law, reguiation, bolding or rule of

IPRPAT\IMA\GILTRAT N6 o
107197095 ) -,
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wmwumwﬁsmawammwﬂu
consmucd aguinw: the party drafting such agreemem or documess:,

BENPA TARB\U LTV . 08
00/39795 23,

- I . '
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»
ey

oCT Be ‘SE 1B SR

I WYINESS WHEREDF, Buyes and Sefles have comaad this
gh@h&@ﬂﬂﬂ“ﬂud&&ﬂﬂw
- B .

=T SANTA CXUZ QFERATION, INC,

Thiw “Cuipf Beecivegmsigr

g —

APPLTU\D 147901 . 06
wrev 43,
m — ]
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Schedale 110}
Asws
a1 ot )

1 Aflrighes wnd pwnetsinp of UNIX md UnieWare, incinding bet siot Gmited to ol versions of
mwmmmmps of UNIX and UnieWers (ncinding revisions aud updates
mpru:ss) nad ull pechnical, design, developmen, bmeallation, operation and maiorenxnoe

, Iaformaxion comceming UNLX and UnWare, indinging sures ende, source deatmenteting,
Jowree hatings and agnotetions, spprowriste eagirersing norehooks, tex dute 2ad test remts,
6 wall ys all refrvgre memnls 3o suppurt mezetisls normully distributad by Saller w sud-
users and potential and-nsess n wmnmmmummummm

2ssets 1o include without fimizarics the following:
JINIX Seurte Codfz Froducts

A’ UnixWare 2.0 as described in the UnitWare 2.0 Licenaing Schedale and those

productsilisted as “priar” produss on mch schcdule (incindes sauree ende tpdates ) _

“Where spproprimte - | =, UnixWare prodnes Segily). ' S
B.  UNXSVR4.1 ES as denerived m the UNIX SVRA. ) ES Liz=psing Sehe nle ous
© thoseprodnc [imefl ws “prior” protuss o snch sededule ks .
TNIX SVR4,OMP a5 described in the UNIX SVR4.0 MP Licensing Schedle and
those praducts listed as “priot” prodicts oo snch scheduls
Amhysmmm(zhlhdwmmum&npdbyﬁnymm

S
LY

o'n

Binary Trusducr Releases

UnixWare 2,01 Prodoe: Family as. desetibéd by the Novell UntxWare 2.01 Bert/Price
VoixWare 2.0.x updere releases ,

UnixWare 1.1 Prodac: Famly as described by the Novall UnixWare 1.| ParoPrice L
VinixWare || .x - updare releasse

ony B

inder D

UnixWare 2.1 (Eige) - contains NerWare LNTX Clienz and-Sevrver upauﬂma
UmixWare 2.1 Oracle Parallel Server (OPS)

UnixWare 2.0 - mamreasnce npdate under deveippment

UsnixWare 2.0.v% | Eahancss Mode Meme

UnixWare 2 Ioternet Server

MY o
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(Page 2 o ¢)

Qther Techmplosy

UnzWire m:culHBAla:. Text/Cemificnion Suires Used by de!.hba
UnizWare "0OS Eranding” Tesr Suins

UnixWere “OS Compstibie™ Requiretyenss

Geade Petforuante Tes saite

ARTUS, Rart, Boster Torermal TINIX Test mites and tese hamasses
UnixWare Training/Ecucation Contseware

Rexiremenrs, Design, auil Text Specificarines for UgixWare 2
Tecimira! Suppors Updare Mamper

Magkwting collxteral/minametion. m elecroms form
ODIngiﬁu:bnm

. SrRanRYR

. m 'Anxswa;hsmmmememedwm
comrect;, Scrmes and any otber coomacts 1o which Seflar is @ party or by whish it is bound
and which pertain to the Busipess (1o thr exxent that saoh eaptracts wre assignahls), mcinding

sthout Seoiarion
- A Ininbw'hhﬁrd,pmis:

1 I-Process developtoent apreemmas

2 Pmat deveiopmeat agre=meancs with op-gning picing discozats

3, Fast dovelopmenm agreonats witheirt ongoigg pricing dscoumrs

4, Jmmmmmmms&m%mmmmmmde

deveiop=d.

B. Third party software lie=ase agrecments - Those sgreemsnrs i which Selier pays per
: cupvfmsfarta:hnplugylpmdumwhmhm&medmermheusedmm
Smud/or [InixWare,

C. Tomr marketise agreaments - Marketing programs w‘u‘h aistomers,

D, End user ML &, agrecments - ‘\Ermmtcﬂluwwiu::smmpvhmwpmduzs
for meernal usc only, Associated with these agre=menss are sypport requiremrents.

E UND(-onty VAP, agreemesws - UNIX Massers VARs

TOW: COM AN DT IS M|

Uy et
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Schegple L1}
Asants
(Page 3 of 4)

F. Suppart agresmess - End wrer mupport agreemests (Le, TMAC, NALCOMIS)

G Microeaf ggresment (Xenix Agrewnest) - Xegh compatibility amd per copy f=
agroemey. Seller will agree to discuss with SCO Saller’ s imterpretation of this

apgre=ment ‘
o Microsalt Agreement (Extre-Orndinury Diseswnr) - Miscrasaf's additiona) dissoumt

L SM:MA@MG.: MTA, BECPA, MBA, exx.)

4 Dhnt-souread devdnpmmru-_. India) - Developmant sgreamesss with thind paxties
fW':prodeCL)md Indin Developmers Cemer, IDC is 2 Seller sbsidiary.

subliceqsing agreemenrs that Seller has with is OBV, End User xnd Edosxtinmal
Fusiamees. The tnal momber of thete sgreements & approximately 30,000.

M. OEM Biwry Licenxing Agreements - OEM diseivarion of UnixWare with Selier's
agreemens  ipchide some OFM yddad valpe into fimire reiasses of TlacWare,

IV. Al copiss of UNIX agd UnixWare, wherever located, owaed by Selle.

V.  inelectml propery - Trademarics UNTX and UnixWare as and 10 the eem hald by Seller
{exhuding any comp irm Seller receives with raspect of the Jicanse grarred to X/Open resarding

the UNTX tradermar).
VL AD zonmusss relaring 1w the SVRY Licmsas liged below,

-~ UNIX Svmem V Reicase 42 MP. inwcd3 86 Implemetasion

- #UNIX System V Retease 4.2 MP Inteuarions] Edinon, Inrel386 Implementation
« 'UNTX Svmem V Ratease 4.2, Ion386 Impiementarion '

« FUNIX System V Release 4.7 Imternatipgal Zditiva, Inte!3 86 Impleme:ziaton

= UNTY Swstem V Raiense 4.1 E3, Incei336 Implemearation )

- FUNIX Systzl V Relense 4, | ES Ineemational Editon, Inte!386 Impiemancation

| SOW= 0N PSS —yndy
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Schedule 1. 1(3)
Assea
{Page 4 of 4)

UNIX System V Rejeuse 4.0 MP, Inre226 Implementaion
PUNIX Systest V Relesse 4.0 MP Incernationa] Edition, Imal5385 Implementarion
UNIX Systam V' Release 4.0 MP, ime586 Ventiom & Implementation

PUNIX Syseem V Rejetse 4,0 Ieemational Edijon, Inef386 Version 4 implementation
UNIX Systern V Ralense 4.0, ixtel3R6 Vecsion 3 Jmplemestarinn

#UNIX Syscem V Reiezse 4.0 Eneomionsl Edgicn, Iie536 Version 3 knpiemeszarion
UNIX. Symem V Relense 4.0, Incei336 Version 2 Impiementadion

#FUNLX Systeen V Release'4.0 MEMMSGVMZW
UNIX System V Ralesse 4.0, IniniS86 Version |

ZUNIX System V Reiere 4.0 Intecmional Edition, Iniisé Version | Inmlementyrion
Umsmvmsms_z asyl FINIX Systen V/386 Redease 5.2 Inteynntionsl

msmvxmazmdmmsmvw: Intcatiosal Edhicn
= TINIX Sysemsi ¥ Redexae 3.1 wd #UNIX System. V Rejewse 7.) Inteomiiegil Ediniom © . .0
- TUNIX System V" Release 5.0 snd ZINIX System V Relzasa 3. ornnc::m.m._ I
~Aﬂmdnundmm5ymvmzl T
-Wmﬁmmﬂmmmvuunw-“

~ All prior relesyss md versions of UNIX Syseam V Release 2.0
- #AL prior relcases and verzions of UNIX Syatem V Raiee 2. Dlmmnlﬁdmm

- MmMSmMMMMMSme"D
- #All prior UNIX Syseem reiesses wnd versions preceding UNIX Sywmem V Ralbeae 2 0

Jaernguons) Edvons
VL S@aﬁaﬁmamdpmmlwmmuruukmumb:mnﬂbym
uupluymodehmren hyampmmtu Se=ion 4.13 heveoL.

| N Y RS

ll||l1|

[ Y L)

b1 U NES e Th T B AT
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Schegnije 1 10)
Excinded Assss
(Puge 1 af2).

L mmmwmsmxxm,mwﬂmmmmmm
10 NetWare wiich is not fiemd on Schednie 1.1(s) .

L  NeWare Opemsing System md Serviess
W TUXEDO Traassction Processing
IV. Licenved te=tmology, including:
A NecWare md atber Novell code conmained in Unz=Ware 2.01 aod Eiger

ODI Sofware eontxined in NetWare gud UnbéWare LAN Drive Test Kt
Npdaer (farmnﬂngﬁnmNdWm to DrixWare Secver) -
';TUC (NetWare TUNIX Chetr - &rmr., ﬁ:.'&chmemm NerWare
=ver)

INYT, Hwhmﬂwlfmxhnumlogm UniWare Sexver
Fom NetWare Chenar)
MES Gereway (viail Gareway)

© IPX/SPX (Re-Wrire of Native 4.1)
{D] (Netwarking driver protocal, version 3.5 of agsembly Spec and 1.0 of
C Sprez)
Xconsole (1opn 1o NetWare comsale)
UnixWare TSA (SMS is back-np wnd researe, TSA s the ‘agent’ nweded 1o do
this) : .

10. Some NetWare Client AP

11.  DR-DOS

12,  How Presegter (Birery only)

13. TNVT (Bimrypondy)

14,  cziptor (Binary onlv)

15.  .NetWare NOIM (Binory ondy)

Ul

vwo dBhw A

B. \tetW:u sode contmoed in Eizer Doly:

L. NDS APLs
2 NWS (Incl NeWare Ble, Priar asd Durc..."tnrv Sevices)

c. NetWare .1 For UnitWare
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(Pm“ufz) ‘

¥.  Inrefjecmual Propemny: '
A All copyrighty end wadenmarks, scopt Sorthe mudmuck UNIY and UsizxWare
B AlPnesm |
VI  Exising Meyster Lissuse Apreemess ‘with end naers wiich inchude im addixing to other
Ftoducs of Selier, imtegrared delivery of UnieWare, |
#ﬂmzﬁwﬂewﬁmmmmm&mﬂﬁwﬁ?@@m

- vm Annmmeudmm»msvunmmms;.ﬁt.uzm_:
collectiog thereof puesam to Section 4.16 heveof, | . A : :

s

| SpwDNAPERChN T TN

TOTAL P.17
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