
IN THE UNITED STATES BANUPTCY COURT

FOR THE DISTRICT OF DELAWAR

In re: Chapter 11

Debtors.

)
)
)
)
)
)

Case No. 07-11337 (KG)
(Jointly Administered)

The SCO GROUP, INC., et al.,l

Objection Deadline: TBD
Hearing Date: TBD

DEBTOR SCO GROUP, INC.'S OBJECTION
TO CLAIM OF SUSE LINUX GMBH

Debtor SCO Group, Inc. (the "Debtor") objects to the allowance of the claim fied by

SuSE Linux GmbH ("SuSE") Claim No. 147 ("SuSE Claim") against the Debtor's estate for the

reasons that follow.

Introduction

1. On September 14, 2007 (the "Petition Date"), the Debtors each fied voluntary

petitions for relIefunder chapter 11 ofthe Banptcy Code.

2. This Cour has jursdiction over this Objection under 28 D.S.C. §§ 157 and 1334.

This matter is a core proceeding per 28 D.S.C. § 157(b)(2)(B).

Backl!round

3. On April 18, 2008, SuSE fied the SuSE Claim in the amount of "at least"

$1,345,000.00 against the Debtor's estate. The SuSE Claim is based upon allegations that are

the subject of an arbitration in Switzerland that was pending between the Debtor and SuSE on

the Petition Date (the "Swiss Arbitration").

The Debtors and the last four digits of each of the Debtors' federal tax identification numbers are as follows:
(a) The seo Group, Inc., a Delaware corporation, Fed. Tax il. #2823; and (b) seo Operations, Inc., a Delaware
corporation, Fed. Tax il. #7393.
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4. According to the schedule attached to the SuSE Claim, included in the claims

SuSE is asserting against SCO in the SuSE Arbitration, and which forms the basis of SuSE's

proof of claim, was "an award of damages arsing from SCO's (allegedJ improper interference

with SuSE's exploitation of United Linux through SCO's allegations to third parties that SuSE

lacked the right to exploit United Linux, and along with an award of the legal fees and costs

incured in connection with the arbitration." According to SuSE's proof of claim, as of April 18,

2008, SuSE's attorneys' fees and costs for its United States counsel totaled approximately

$1,345,000. In addition, SuSE claimed that it was entitled to unbiled futue fees, as well as all

fees and costs of Swiss counsel.

5. As the Cour may recall, on November 6,2007, this Cour conducted a hearing on

the Debtor seo Group, Inc. 's Motion to Enforce the Automatic Stay (the "Motion")(Docket Nos.

69 and 173), and SuSE's Special Opposition to seo Group, Inc.'s Motion to Enforce the

Automatic Stay (Docket Nos. 141 and 142). In the Motion, the Debtor argued that the Swiss

Arbitration was automatically stayed, a contention that SuSE strongly opposed. One of the

isSues material to SuSE's analysis of whether the Swiss Arbitration should be subject to the stay

was SuSE's assertion of a damage claim against the Debtor. Early in the hearng, in attempting

to overcome that issue, SuSE's counsel stated to the Court: "if we need to, we are prepared to

consider waiving that damage claim so that the arbitration can go ahead in some sensible

fashion." See Tr. of Nov. 6,2007 Hearing at p. 33.

6. After counsel for the Debtor and counsel for SuSE made their respective

arguents, the Cour took a short recess and advised the parties that it would announce its ruling

after the recess. When the Cour returned from the recess, and prior to the Court anouncing its

rulIng, SuSE's counsel asked if he could say something before the ruling was anounced in an
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apparent last-ditch effort to persuade the Cour to deny the Motion. The Cour permitted the

request, and then SuSE's counsel represented to the Cour that SuSE was, inter alia,2 waiving its

damages claim against the Debtor:3

LEWIS: and a couple of other items, and so before the Cour rules if that is
what the Cour is about to do, I think we can spare the Cour certain kinds of
problems, if they were, first of all we are prepared to, for puroses of this motion
only

(JUGE) GROSS: Yes

LEWIS: stipulate to the form of service and the issue of personal
jursdiction without prejudice in any other proceeding to whether the same facts
or any of those facts would be relevant or decisive and so the Court does not need
to deal with that to the extent the Cour was thinng about futue proceedings
after discovery on those issues I don't think we need to do that. We are also
prepared to waive the damage claim in the arbitration in Switzerland, outright.
Than you.

(JUGE) GROSS: Thank you Mr. Lewis.

Transcript, Nov. 6, 2007 Hearng (emphasis added). Whle the stipulation as to service and

personal jurisdiction were without prejudice, and solely with respect to the Motion, the waiver of

SuSE's damage claim was "outright," i.e. it was absolute and unconditionaL.

7. In fact, the "outright" waiver of SuSE's alleged damage claim was specifically

incorporated into the Cour's November 14, 2007 Order Granting Debtor The seo Group Inc.'s

Motion to Enforce the Automatic Stay (the "Order)(Docket No. 204)("After reviewing the

wrtten submissions and hearng the arguents of counsel for the Debtors and SuSE Linux

GmbH ("SuSE"), and taking into account the waivers and stipulations that SuSE made on the

record at the hearing, which are incorporated herein by reference, . . .").

SuSE also stipulated, for puroses of the Motion, to the form of service and the issue of personal
jurisdiction, two arguents that it had raised in opposition to the Motion.

2

A tre and correct copy of the relevant portons of the Transcript from the November 6, 2007 hearig are
attached hereto as eomposite Exhbit i.

DOCS_DE: 149092. 1 3



Relief Requested

8. By this Objection, the Debtor seeks entry of an order pursuant to section 502(b) of

the Banptcy Code and Rule 3007 of the Federal Rules of Banptcy Procedure disallowing

the SuSE Claim. As the transcript makes clear, SuSE waived its alleged claim against the Debtor

when it was trng to convince the Cour to permit the SuSE Arbitration to go forward.

Respectfully, having lost the arguent on November 6, 2007, after first tryng to persuade the

Cour to deny the Motion by waiving the claim, SuSE canot now try and withdraw its waiver

because it did not like the Cour's rulIng.

9. Even absent SuSE's waiver, SuSE's claim should be disallowed. First, no award

or ruling has ever been made in the Swiss Arbitration. Second, SuSE's arbitral claim is

grounded on the unsupported allegation that, in 2002, by signing the contracts for the now

defuct United Linux project, the Debtor gave away its most valuable asset, the intellectual

property rights to its proprietary UNIX computer operating system, to SuSE and the members of

United Linux. Under any fair and reasonable interpretation, SuSE's claim lacks merit, as the

contracts do not say what SuSE claims they say, and the Debtor did not "divest itself' of its

UN rights. In fact, prior to the time that this dispute arose, SuSE advised the Debtor in writing

that the paries retained the technology they individually owned prior to the star of the United

Linux project, and SuSE's present, long after-the-fact position is completely to the contrary.
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10. Finally, the Debtor has its own causes of action against SuSE that would negate

any theoretical right of SuSE to affirmative recovery against the Debtor or its estate. These

theories and the evidence supporting them were argued in the Swiss Arbitration.4

Applicable Authority

11. Code Section 502(b) provides in pertinent par that:

The cour, after notice and a hearng, shall determine the amount of (a)
claim in lawful currency of the United States as of the date of the filing of the
petition, and shall allow such claim in such amount, except to the extent that ...
such claim is unenforceable against the debtor and property of the debtor, under
any agreement or applicable law for a reason other than because such claim is
contingent or unmatued.

11 U.S.C. § 502(b)(1).

12. For the reasons set forth above, and for those reasons detailed in the SuSE

Arbitration, the Debtor submits that, pursuant to Code Section 502(b)(1) and Banptcy Rule

3007, the Court should disallow the SuSE Claim.

Notice

13. Notice of this Objection has been given to the following parties, or in lieu thereof,

to their counsel, if known: (i) the Office of the United States Trustee; (ii) parties requesting

notice under Bankptcy Rule 2002; and (iii) SuSE. The Debtor submits that, in light of the

nature of the relief requested, no other or fuher notice need be given.

No Prior Request

Again, for the sake of brevity, the Debtor has not attached the papers that have been submitted in the Swiss
Arbitration which provide the detailed rationale for substance of this Objection. If for some reason, the eour
believes it needs to look beyond SuSE's waiver of its alleged claim againt the Debtor, the Debtor would direct the
eour's attention to the Motion, attached to which was seo's Reply to SuSE's Request for Arbitration, which
provides a detailed response to SuSE's substantive claims.
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14. No prior objection has been made to this or any other cour, other than in the

Swiss Arbitration, which though stayed, is still pending.

WHEREFORE, Debtor The SCO Group, Inc. respectfully requests that the Cour enter an

order (i) disallowing the SUSE Claim, and (ii) granting it such other and fuher relief as is just

and proper.

Dated: June 5, 2009 PACHULSKI STANG ZIEHL & JONES LLP

Davis Jones (Bar No. 2436)
E. O'Neill (Bar No. 4042)

Kathleen P. Makowski (Bar No. 3648)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, DE 19899-8705 (Courier No. 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Email: ljonesêpszjlaw.com

j onei1êpszj law .com
kmakowskiêpszjlaw.com

And
BERGER SINGERMAN, P.A.
Arhur J. Spector
John D. Eaton
350 East Las Olas Blvd., 10th Floor
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Facsimile: (954) 523-2872
Email: aspectorêbergersingerman.com

jeatonêbergersingerman.com
Co-Counsel for the Debtors

2138002-4
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