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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

     :      
In re Chapter 11

     :
THE SCO GROUP, INC., et al.,   
       :

Debtors. Case Number 07-11337 (KG)
     : (Jointly Administered)

Hearing Date: October 25, 2007 at 4:00 P.M.

OBJECTION OF THE UNITED STATES TRUSTEE TO THE DEBTORS’
APPLICATION FOR ENTRY OF AN ORDER AUTHORIZING THE RETENTION AND

EMPLOYMENT OF MESIROW FINANCIAL CONSULTING LLC 
AS THEIR FINANCIAL ADVISORS

(DOCKET ENTRY # 74)

In support of her objection to the Debtors’ application for entry of an order authorizing the

retention and employment of Mesirow Financial Consulting LLC (“Mesirow”) as their financial

advisors (the “Application”), Kelly Beaudin Stapleton, United States Trustee for Region 3 (“U.S.

Trustee”), by and through her counsel, avers:

INTRODUCTION

1. Under (i) 28 U.S.C. § 1334, (ii) (an) applicable order(s) of the United States

District Court for the District of Delaware issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C.

§ 157(b)(2), this Court has jurisdiction to hear and determine the Application and this objection.

2. Under 28 U.S.C. § 586(a)(3)(I), the UST is charged with monitoring applications

filed under 11 U.S.C. § 327 “and, whenever the United States trustee deems it to be appropriate,

filing with the court comments with respect to the approval of such applications.”  This duty is part

of the U.S. Trustee’s responsibility to enforce the laws as written by Congress and interpreted by

the courts.   See United States Trustee v. Columbia Gas Sys., Inc. (In re Columbia Gas Sys., Inc.),
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33 F.3d 294, 295-96 (3d Cir. 1994) (noting that UST has “public interest standing” under 11 U.S.C.

§ 307 which goes beyond mere pecuniary interest); Morgenstern v. Revco D.S., Inc. (In re Revco

D.S., Inc.), 898 F.2d 498, 500 (6th Cir. 1990) (describing the UST as a “watchdog”).  

3. Under 11 U.S.C. § 307, the U.S. Trustee has standing to be heard on the Application

and the issues raised in this objection.

GROUNDS/BASES FOR RELIEF

4. The U.S. Trustee objects to the Application on the following grounds:

(a.) After reviewing the disclosures made by Mesirow in paragraphs 12 and 13 of the

Application, it appears that MFI, Mesirow’s affiliated broker-dealer, believes that it may purchase

and sell the Debtors’ securities for its own account without affecting Mesirow’s eligibility for

professional employment in these cases.  Feltman Aff. ¶ 13 (“In the ordinary course of business,

Mesirow Financial, Inc. (“MFI”), Mesirow Financial’s affiliated broker-dealer, may purchase or sell

securities on a principal or agency basis . . . . The securities transacted by the Mesirow BD/IA

Subsidiaries may include securities issued by the Debtors, creditors, stakeholders or other parties-in-

interest in these cases (“Related Securities”)).  The U.S. Trustee can envision a scenario under which

MFI’s position in the Debtors’ equity securities may disqualify Mesirow from employment by the

Debtors under 11 U.S.C. §§ 327(a) and 101(14)(C) by making Mesirow a person that is not

disinterested, notwithstanding any “ethical walls” which may be in place.  Accordingly, while the

U.S. Trustee believes that it would be preferable if the Mesirow BD/IA Subsidiaries agreed not to

hold or trade in securities issued by the Debtors for their own account, if MFI and/or the Mesirow

BD/IA Subsidiaries intends to hold or trade in securities issued by the Debtors for their own account,

Mesirow has to disclose such holdings or trades pursuant to Federal Rule of Bankruptcy Procedure



3

2014(a).    

(b.) Paragraph 9 of the Engagement Letter provides that “[i]nvoices will be presented

every month and are due upon presentation.  All fees and expenses incurred must be paid prior to

our issuance of reports or rendering of deposition or trial testimony.”  Paragraph 2 of Mesirow’s

“Standard Terms and Conditions for Advisory Services” (appended to the Engagement Letter) (the

“Standard Terms”) contains similar language.  The proposed form of order should clarify that,

notwithstanding anything contained in the Application, the Engagement Letter or the Standard

Terms to the contrary, payment of compensation and reimbursement to Mesirow will be made in

accordance with the procedures set forth in the Bankruptcy Code and related rules.

(c.) Paragraph 6 of the Standard Terms (titled “Limitation on Damages”) is an

impermissible limitation of liability provision which should be struck from the Terms.  See In re

United Cos. Fin. Corp., 241 B.R. 521 (Bankr.D.Del. 1999); In re Dailey Int’l, No. 99-1233 (Bankr.

D. Del. July 1, 1999).   

(d.) Paragraph 7 of the Standard Terms (titled “Indemnification”) and the corresponding

language relating to indemnity in the proposed form of order should be modified to provide that

breach of contract is not an indemnity-eligible activity.  See United Artists Theatre Co. v. Walton

(In re United Artists Theatre Co.), 315 F.3d 217, 234 (3d Cir. 2003).    

(e.) Paragraph 14 of the Standard Terms (titled “Assignment”) provides that Mesirow

may use subcontractors to provide services under the Agreement.  To the extent that Mesirow uses

subcontractors, they should be required to file separate affidavits disclosing their connections as

required by Rule 2014(a).
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(f.) Paragraph 17 of the Standard Terms (titled “Arbitration”) is inconsistent with this

Court’s prior guidance regarding its primary jurisdiction over disputes relating to professional

employment in bankruptcy cases.    See In re United Cos. Fin. Corp., 241 B.R. 521 (Bankr.D.Del.

1999).

CONCLUSION

WHEREFORE the U.S. Trustee requests that this Court issue an order denying the

Application or granting other relief consistent with this objection.

Respectfully submitted,

 KELLY BEAUDIN STAPLETON
UNITED STATES TRUSTEE

      BY:  /s/ Joseph J. McMahon, Jr.                       
  Joseph J. McMahon, Jr., Esquire (# 4819)
  Trial Attorney
  United States Department of Justice
  Office of the United States Trustee
  J. Caleb Boggs Federal Building
  844 King Street, Room 2207, Lockbox 35
  Wilmington, DE  19801
  (302) 573-6491
  (302) 573-6497 (Fax)

Date:  October 23, 2007      


