
IN THE UNITED STATES BANUPTCY COURT

FOR THE DISTRICT OF DELAWAR

Debtors.

)
)
)
)
)

Chapter 11 CasesIn re:

The SCO GROUP, INe. et al.,l Case No. 07-11337 (KG)
(Jointly Administered)

Objection Deadline: October 22, 2007 at 4:00 p.m. (prevailng Eastern time)
Hearing: October 25, 2007 at 4:00 p.m. (prevailng Eastern time)

DEBTORS' MOTION TO FILE UNDER SEAL DOCUMENTS AND DATA SUBJECT
TO DEBTORS' MOTION FOR AUTHORIZATION TO (I) CONTINUE PRE PETITION

SEVERACE POLICY APPLICABLE TO ALL EMPLOYEES
AND (II) PAY SEVERACE AND ACCRUED BENEFITS TO EMPLOYEES

TERMINATED POSTPETITION

The above-captioned debtors in possession (collectively, the "Debtors") seek

approval to file the terms of their Severance Policy, names of Terminated Employees and

severance amounts summarly described in the Debtors' Motion for Authorization to (i) Continue

Pre petition Severance Policy Applicable to All Employees and (ii) Pay Severance and Accrued

Benefits to Employees Terminated Post petition (the "Severance Motion") under seal pursuant to

section 107(b) under chapter 11 of title 11 of the United States Code (the "Bankptcy Code"),

Rule 9018 of the Federal Rules of Banptcy Procedure (the "Banptcy Rules"), and Rule

9018-1(b) ofthe Local Rules of Bankptcy Practice and Procedure of the United States

Banptcy Cour for the District of Delaware (the "Local Rules"). In support ofthIs Motion

(the "Motion"), the Debtors respectfully represent and state as follows:

i The last four digits of the taxpayer identification number for The seo Group, Inc. is 2823. The last four digits of
the taxpayer identification number for seo Operations, Inc. is 7393. The address for both Debtors is 355 South 520
West, Lindon, Utah 84042.
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Jurisdiction and Back2round

1. The Cour has jurisdiction over this matter pursuant to 28 U.S.e. §§ 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (0).

2. The statutory predicates for the relief requested herein are Section 1 07(b)

of the Banptcy Code, Rule 9018 of the Bankptcy Rules, and Local Rule 90 18-1 (b).

3. On September 14, 2007 (the "Petition Date"), the Debtors commenced

these cases (the "Chapter 11 Cases") by fiing voluntar petitions for relief under chapter 11 of

the Banptcy Code.

4. Parties-in-interest and the Court are referred to the Declaration of Darl C.

McBride, Chief Executive Offcer of the Debtors, in Support of First Day Motions fied on the

Petition Date and incorporated herein by reference for the factual background relating to the

Debtors' business and their commencement of these Chapter 11 cases.

5. As set forth in the Severance Motion, as ofthe Petition Date, the Debtors

employed approximately 123 employees. The Debtors have, or wil shortly hereafter, reduce

employment by letting go 16 employees. The Debtors also anticipate that additional employees

may be let go during the administration of these Chapter 11 cases.

6. Contemporaneously herewith, the Debtors fied the Severance Motion.

Pursuant to the Severance Motion, the Debtors seek approving the payment of severance and

accrued benefits to non-insider terminated employees as well as to one insider, terminated

employee pursuant to ordinary course programs established by the Debtors' prior to the Petition

Date. The Severance Motion summarizes the Severance Policy, but does not disclose the

identity or specific amount proposed to be paid to each Terminated Employee.
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Relief Requested and Basis Therefor

7. By this Motion, the Debtors seek the entry of an order, pursuant to Section

107(b) ofthe Banptcy Code, Bankptcy Rule 9018 and Local Banptcy Rule 9018-(b),

authorizing the Debtors to file copies of their Severance Policy, as well as the names and specific

proposed severance amounts to be paid to the Terminated Employees under seaL.

8. Section 107 of the Bankptcy Code provides bankptcy courts with the

power to issue orders that wil protect entities and individuals from potential har:

(b) On request of a party in interest, the banptcy court
shall, and on the banptcy cour's own motion, the
banptcy court may -

(1) protect an entity with respect to a trade secret or
confidential research, development, or commercial
information. . . .

* * *

(c) (1) The bankptcy cour, for cause, may protect an
individual, with respect to the following types of
information to the extent that the court finds that disclosure
of such information would create undue risk of identity
theft or other unlawful injur to the individual or the
individual's property:

(A) Any means of identification (as defined in
section 1 028( d) of title 18) contained in a paper fied, or to
be fied, in a case under this title,

(B) Other information contained in a paper
described in subparagraph (A).

11 U.S.C. § 107(b), (C).2 Section 1028(d) of Title 18 defines "identification document" as:

(A J document made or issued by or under the authority of
the United States Governent, a State, political subdivision

2 In fact, the eongressional intent of section 107(b) was to require the bankptcy cour on request of a part in
interest to seal trade secrets, confdential research, development or commercial informtion. See Senate Report No.
989 § 107.01, 107-2. (section 107(b) "requires the cour, on the request of a part in interest, to protect trade secrets,
confdential research, development, or commercial information").
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of a State, a foreign governent, political subdivision of a
foreign governent, an international governental or an
international quasi-governental organzation which, when
completed with information concerning a paricular

individual, is of a type intended or commonly accepted for
the purpose of identification of individuals ...

Of course, any type of identification document necessarly contains a person's name.

9. Bankptcy Rule 9018 identifies the procedure by which a party may

move for relief under section 107:

On motion or on its own initiative, with or without notice,
the cour may make any order which justice requires (1) to
protect the estate or any entity in respect of a trade secret or
other confidential research, development, or commercial
information. . ..

Fed. R. Ban. P. 9018.

10. Commercial information has been defined to include any information that

would cause "an unfair advantage to competitors by providing them information as to the

commercial operations of the debtor." In re Orion Pictures Corp., 21 F.3d 24, 27 (2d Cir. 1994)

(citing In re Itel Corp., 17 B.R. 942, 944 (RA.P. 9th Cir. 1982)). The Debtors' submit that the

specific terms of the Severance Policy, as well as the identification of some of the Terminated

Employees and the severance amounts the Debtors seek to pay the identified Terminated

Employees constitutes confidential information that is not in the public realm. If such

information were to be made public via PACER, confidential information wil be exposed to the

detriment of both the Debtors and those employees who are to be paid through the Severance

Policy. The Debtors are fearful that their curent employees as well as the identified Terminated

Employees may experience harassment from others in the Debtors' industry.3 Furher, the

3 For example, there are already numerous internet postigs discussing this case and its employees.
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Debtors want to protect the privacy concerns ofthe identified Terminated Employees.

Accordingly, the Debtors submit that the Debtors' Severance Policy constitutes "commercial

information" and should be subject to the protections of Section 107(b) of the Banptcy Code.

11. Under Section 107(b) of the Banptcy Code, cours have entered orders

limiting access to fied documents where parties have demonstrated good cause. See, e.g., In re

Epic Assoc. v., 54 RR. 445, 450 (Ban. E.D. Va. 1985); In re Nunn, 49 RR. 963,964-65

(Bank. B.D. Va. 1985). Courts may deny access to judicial documents when open inspection

may be used as a vehicle for an improper purpose. In re Orion Pictures Corp., 21 F.3d at 27

(citing Nixon v. Warner Comm'n, Inc., 435 U.S. 589,597 (1978)).

12. In these Chapter 11 cases, cause exists for the Cour to grant the Motion

because the confidential information subject ofthe Severance Motion is highly sensitive and

concerns private information for certain employees that would not otherwise be made available

to the public. The Debtors believe that if such confidential information is made public,

"poaching" of the remaining employees by competitors may occur. Moreover, the Debtors have

become aware ofthreats being made to individuals relating to the anticipated letting go of

employees by the Debtors. To disclose this confidential information to the public at this point in

time may expose the identified and non-identified Terminated Employees to additional threats

and harassment.

13. The Debtors propose to provide the data to the Offce ofthe United States

Trustee and counsel to any offcial committee of unsecured creditors, if appointed, consistent

with the provisions of 11 U.S.e. § 107.
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Notice

14. Notice of this Motion has been given to the following paries or, in lieu

thereof, to their counsel, ifknown: (i) the Offce of the United States Trustee; (ii) the creditors

holding the 20 largest unsecured claims against the Debtors' estates (on a consolidated basis);

and (iii) any party which has fied a request for notices with this Cour prior to the date of this

Motion. The Debtors submit that, in light of the natue of the relief requested, no other or further

notice need be given.

No Prior Request

15 . No prior request for the relief sought in this Motion has been made to this

or any other court.
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WHEREFORE, the Debtors respectfully request that the Court enter an order,

substantially in the form as the proposed order fied herewith, (i) authorizing the Debtors to file

the terms of their Severance Policy, as well as the names and proposed severance amounts

subiect ofthe Severance Motion under seal, and (ii) granting fuher relief as is just and proper.

Dated: October (1. , 2007 PACHULSKI STANG ZIEHL & JONES LLP

La2:n~~36)
James E. O'Neill (Bar No. 4042)
Rachel Lowy Werkheiser (Bar No.3753)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Email: ljones(êpszjlaw.com

j oneill(êpszj law .com
rwerkheiser(êpszj law .com

and

BERGER SINGERMAN, P.A.
Paul Steven Singerman
Arhur J. Spector
Grace E. Robson
200 South Biscayne Blvd., Ste. 1000
Miami, FL 33131
Telephone: (305) 755-9500
Facsimile: (305) 714-4340
and
350 E. Las alas Boulevard, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Facsimile: (954) 523-2872
Email: singerman(êbergersingerman.com

aspector(êbergersingerman.com
grobson(êbergersingerman.com

Co-Counsel for the Debtors in Possession
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