3.15 Status of Shares. When issued (o Soller at the Closing, the Shares will be duly
guthorized, validly issued, fulty paid and nonassessable, free and clear of any and all fiens and
encumbrances of any kind, cxcept as may be imposed by Seller,

l 3.16 No Implicd Representations. It is the explicit intent of cach party hereto that Buyeris -
nat making any representation or warranty whatsoever, express or implied, except those

representations and warranties of Buyer contained in this Agresment or in the Buyer Disclosure
Schedule. .

ARTICLE 1V
. CERTAIN COVENANTS o
4.1 ondnot of Bust f Seller. During the period from the date of this Agreement and

continuing until the carlier of the termination of this Agreement and the Closing Dite, Selfler agrees
{except to the extent that Buger shall o1herwise consent in writing), to carry on the Business in the
wsual, regular and ordinary course in substaniially the same manner as heretafore conducted, 1o pay
or perform other obligations when due, and use all reasonable efforts consistent with past practice and
- policies to preserve intact the Businese, keep available the services uf its present officers and key
employees and preserve their relationships with customers, suppliers, distributors, licensors, Heensees,
and others having business dealings with it, 2ll with the goal of preserving unimpaired the Business at
the Closing Date. Except as contemplated by this Agreement, Seller shall not, with respest to the
Business, without $he ptior written consent of Buyer (which shall be given, or reasonably withbeld,
within one business dey after receipt of written request therefor) (a) entet into any commitment or
transaction not in the ordinary course of business; or (b) enter into any strategic alliancc or joint
murkefing arrsngement oF ajesment. .

42  Conduct of Business of Buyer. During the pesiod from the date of this Agresment and
continuing umtl the earfier of the termination of this Agreament and the Closing Date, Buyer agrees
{except to the extent that Seller shail othorwise consent in writing), to caxry on its business in the
usoal, regufar and ordinary coursé in substanfially the same meanner as heretofore conducted, to pay
or perform other obligations when due, and use all reasonshle efforts consistent with past practice and
policies 1o preserve intact its business, keep availzable the services of its present officers and key
employees and preserve their relationships with customers, suppliers, distrioutors, licensors, licensees,
and others having business dealings with it, all with the goal of presecving unimpedred ifs business at
the Closing Date. Except as contemplated by this Agreement, Buyer shall not, without the prior”
written consent of Seller (which ehall be given, or reasonably withheld, within ona business day afler
 receipt of written request therefor) (a) enter into any commitment oF transaction not in the ordinary
course of business; (b) enter into any strategic alliance or joint marketing arrangement or agreement;
(c) declare or pay any dividends on or make any other disteibutions (whether in cash, stock or
property) in respect of any of its capital stock, or split, combine or reclassify any of its capital stock
or lssue or authorize the issuance of ary other scouritics in respect of, in fien of or in substitution for
shares of capital stock of Buyer, or repurchase, redeem or otherwise acquire, directly or indirectfy,
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any shares ofits capital stock {or options, warrants or other rights exercisable therefor),, (d) except
fov the issuance of shares of capital stock of Buyer upon exercise or conversion of options granted to
employees, issue, deliver ar sell or authorize of propose the isswance, defivery or sate of, or purchase
or propose the purchase of, any shares of its capital stock or securities convertible into, or
subseriptions. rights. warrants or options te acquire,-or other agreements or commitments of any

- charaster obligating it to issue any such shares or other convertible securities; or (&) cause or permit
any amendments to its Certificate of Incerporation or Bylaws.

41  No Soficitation, Until the earfier to ocour of (f} the Closing Date and (i) the date of
termination of this Apreement pursuant to its terms, as the case mey be, Seller will not {nor will Seller
permit any of Seller's officers, directors, agents, representatives or Affiliates to) directly or indirectly,
take any of {he following actions with any party other than Buyer and its designees solicit, encourage,
initiate or participate in any negotiations or discussions with respect to, any offer or propossl {0
acquire all or any portion of the Business. Until the earlier to ocour of (i} the Closiag Date and (i)
the date of tormingtion of this Agresment pursuant {0 its terms, a3 the case may be, Buyer will not
(nor will Buyer permit any of Buyer's officers, directors, agents, representatives or affiilates to}
directly or indirectiy or indirecily take any of the following actions with any party other than Seller
and its designees: solicit, encourage, initiate or participate in any negotiation or discussions with
respect to, any offer o proposal to acguire all or any portion of the business Buyer,

4.4  Accessto Information, Seller and Buyer shall each afford the other and its
accountants, counsel and other representatives, reasonable access during normal business hours
during the period prior to the Closing Date to (a) all of its properties, books, contracts, commitments
and racords, and (5) all other information concerming the business, properties and persomnel (subject -
to restrictions imposed by applicable law) of it as the other may reasonably request (it being
understood thet access to information concerning Seller shall pectain only o6 the Business)

45 Confidentiality. Each of the parties hereto hereby agrees to keep such information ar

knowledge obtained in 2ay investigation pursugnt to Sections 13 or 4.4, or pursuant to the negotia-
tion and execirtion of this Agreement or the effectuation of the transactions contermplated herehy,
confidential; provided, however, that the foregoing shail not apply to information or knowledge which
(a) = party can demonstrate was already lawfully iu its possession prior to the disclosurs thereofby
the other pasty, (b) is generally keown 1o the public and did sot become so kuown through any
viclation of faw or this Agresment, (¢} became known fo the pulilic through ao fault of such pary,
(d)is later lawfully acquired by such party Fom other sources, (c) is required to be disclosed by order
of court oT govermment ageney with subpoena powers or (£} which is disciosed in the comrse of zay -~
Titigation between agy of the parties bereto. ’ :

4.6 Expenses. Whether or not the Acquisition is consammated, 2il fees and expenses
incurred in vonnection with the Acquisition including, withont limitation, all legal, accounting,
financial advisory, consulting and all other fees and expenses of third parties ("Third Party Expensea®)
incurred by a party in connection with the negotiation and effectuation of the terms and conditions of
this Agreement and the transactions contemplated bereby, shalt be the obligation of the respective
party incursing such fees and expenses. :
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47  Public Disclosure, Unless otherwise required by Taw including, without limitation,
applicable securities laws, priar to the Closing Date, na disclosurs (whether or not in responsc to &n
inquiry) of the subject matter of this Agreement shall be made by any party hereto unless approved by
Buyer and Seller prior ta release, provided that such approval shall not be unreasonably withheld.

48  Consents. Seller shell use commercially reasonebly efforis to obtain all necessary
consents, waivers and approvals nnder any of the contracts of the Business 83 may be reguired in
counection with the Acguisition so as to transfer to Buyer all righis of Seller therennder as of the
Closing.

49 Commercially Reasonable Eiforts. Subject to the terms and conditions provided it
this Agreement, each of the perties hereto shall use its commercially reasonable efforts 1o take
promptly, or cause to be taken, all actions, and to do promptly, or cause to be dong, all things
necessary, proper or advisable undsr applicable laws and regulations: to consummate and make
efective the transactions contemplated hereby, o obtain all necessary waivers, consents and
approvals and to effect ull necessary registrations and filings, and to remove any infunctions or wther
iwapediments or delays, legal or otherwise, in order to consummate and maks effective the
{ransactions contemplated by this Agreement. :

4,10 Notificstion of Certain Matters, Seller shall give prompt notice to Buyer, and Buyer’
shall give prompt notice to Seller, of (i) the occurrence or non-poCuIrENCE of any event, the
ocourrence ot non-poourrence of which is likely to cause any representation or warranty of Seller or
Buyer, respectively, contained in this Agreement to be untrue or inaccurate at or prior to the Closing
Dage and (ii) any fzilure of Seller or Buyer, 85 the case mey be, to comply with or satisfy any

* covenani, condition or agreement to be compiied with or satisfied by it hereunder; provided,

however, that subject to Section 4.1 1, the delivery of any notice pursuant o this Sestion shall not
[semit or otherwise affect any remedies available to the parly receiving such notice.

411 Delivery of Schedules, Itis understood that the Seller Disclosure Schedule and the

" Buyer Disclosure Schedule may not be complete as of the date hereof. Because of this, ihe parties

agree that until 5:00 Califorsia time on 1995, Seller and Buyer shall each be permitted
to amend its respective Disclosure Schedule sa a5 to qualify the represcntations zmd warranties of
such party contained in this Agreement {as each may be so amended, the "Subsequent Seller
‘Disclosure Schedule® and the "Subsequent Buyer Disclosure Schedule®, respeciively). T is firther
undersiood that, to the extent that this Areement i not terminated porsuant to Section 7,1(d) or
*7.1(f) after delivery of any such Subseruent Disclosure Schedule, the reprosentations aud warranties
in tHis Agreement of the party delivering such Subsequent Disclosure Schedule shall be guatified in
their entirety by the modified or supplemented disclosures contained therein, .

412 Additional Documents and Further Assurances. Bach party hereto, at the request of
another party hereto, shall execuie and deliver such other instruments and do and perform such other
acts and things as may be necessary or desicable for sffecting completely the consummation of this
Agreement and the transections contemplated herchy.
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413 Treatment of Employees of the Business, §To be expanded.] Buyer agrees 10 offer ‘
employment, conditioned upon and effcctive upon the Closing at the current sites at which the
business is operated, to all employzes of the Business on the Closing Date. To the extent feasivle and
consistent with past practioes of Buyer and to the extent not previously compensated For, the rights of
Selier employees, who following the Ciosing are employed by Buyer {(*New Employees"}, to accrued
~vzcation, sick leave and related maiters shall be preserved and continued: New Employees shall be
pesmitted to participate in all ageregate Buyer benefit, bonus, profit shating, welfare and similar plaos
available to ali ofher employees of Buyer on the terms and conditions provided in such plans.

4.14 TexRetums. Sefler shall be responsible for and pay when dug (i) all of Seller's Taxes
attributable fo or levied or imposed upon the Assets relating or pertaining to the pericd (or that
portion of any period) eading on.or prior to the Closing Date and (if) all Taxes awributable o, levied
or impused wpon, of (neutred in connection with the Seller's business operations, other than the
Business, lollowing the Closing Date.

415 Bulk Sales, Buyer hereby agrees to waive the requirement, if any, that Sciler comply
with any bulk transfer law which may be applicable o the transactions contemyplated by this
Agreement; provided, that Sefler agrees to indemnify and hold harmless Buyer with respect to any
noncompliatet with such laws and Buyer's waiver with respect thereto

' ARTICLE V
CONBITIONS TO THE ACQUISITION

53  Condifions to Obligstians of Hach Party to Effect the Acuisition, The respective
obligations of each party to this Agreement to effect the Acquisition shall be subject to the
satisfaction at or prior to the Closing Date of the following conditions: :

(&) NoInjusctions or Restraints: fllegality. No temporary restraining ordsr,
prefiminary or permanenl ‘tnjuaction or othet order isswed by eny court of competent jurisdiction or
ather legal restraint or prohitition preventing the consummation of the Acquisition shalf be in effect,
nor shall any proceeding brought by an administrative agency of commission of, othier povemmental
authority or instrumentality, domestic or forcign, seaking any of the foregoing be pending; nor shail
there be any ection taken, or any statute, rule, regulation or arder enacted, entered, crfbreed or
deemed applicable to the Acquisition, which makes the consummation of the Acquisition illegal

(6)  The waiting period under the Hart-Scott-Rodine Antitrust Improvement At

shall have expired without the commencement of legal action by the U.8. Federal Trade Commission
or Department of Justice. ' .
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(©)  The parties shall have entered into an Operating Agreement, substantially in the
form attached hereto as Extibit ___, concerning (i) the scope of the ongoing product relationship
between Buyer and Seller; {if) the scope of the ongoing product marketing relaticmship between
Buyer and Selter; {iif) the ongoing busiress and licensing relationship between Buyer and Seller;

(iv) future areas of pooperation, and (v) the transition teams which will coordinate between Buyer and
Selfer in effecting the foregoing matters. ’

55  Additional Conditions to Obligations of Seller. The obligations of Seller to
consarmmate and effect this Agreement and the transactions contemplated hereby sfiall be subject 1o
the satisfaction at or prior to the Closing Date of each of the following conditions, any of which may
be waived, in writing, exclusively by Seller: : '

()  Renresentations, Warranties and Covenaits, ‘The representations and
warranties of Buyer in this Agreement shall be true and correct in afl material respects on and as of
the Closing Date as though such representations and warrantjes were made on and as of such time
and Buyer shall have performad and complied with all covenanis, obligations and conditions of this
Agreement required to be pecformed and complied with by it in alf material respests us of the Closing
Date.

. )  Corifioste of Buyer. Seller shall have been pro#ided with & certificate duly
exesuted on behalf of Buyer to the sffect that, as of the Closing Date:

@ ull representations and warranties made by Buyer in this Agreement are
true and complete in all material respects; and

Gi) ol covenants, obligations and conditions of this Agreement to be
performed by Buyer on or before such date have been so performed in all material respects.

{¢) Legal Opinion.. Seller shall have received a legal dpinion from tegal counsel 10
Buyer, in form and substance reasonably satisfactory to Ssller,

() NoMaterial Adverse Change, There shall nat have oocurred any material
adverse change in the Business Condition of Buyer.

. 51 Additional Conditions to the Obligations of Buyer. The obligations of Buyer to
consummate and effect this Agreement and the trensachions contemplated hereby shall be sobject to-
the satisfaction at or pror & the Closing Date of each of the following conditions, any of which may
be waived, in writing, exclusively by Buyer: .

(2  Represeotations, Warranties sod Covenars. The represcntations and
warranties of Seller in this Agresment (as may e modified by the Suhsequent Seller Disclosure
Schedule) shall be true and cosrect in all material respects on and 3s of the Closing Date as though
such representations and warranties were made on and a5 of such time and Seller shail have
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performed and complied with all covenants, obligations and conditions of this Agreement required Lo
be performed and complied with by it as of the Closing Date in all miaterial respects.

(6) Certificate of Seller. Buyer shall have been provided with a certificate
executed an behallof Sefler by its Chief Executive Officer to the effect that, ag of the Closing Dute:

) sall representations and warranties made by Seller in this Agreement are
frue and complete in all material respects; and

(#) all covensnts, obligations and conditions of this Agreement to be
performed by Sefler on or before such date have been s performed in afl material respects.

{c)  Legal Opinion. Buyer shall have received a legal opinion from legat counset fo -
 Seller, in form and substauce reasomably satisfaciory to Buyer.

(8) NoMaterial Adverse Changes. There shail not have occurred any raaterial
adverse change in the Business Condition of the Business.

ARTICLE V1

CERTAIN CORPORATE GOVERNANCE MATTERS

. 6.1  Nomination of Direcor to Buver's Board of Directors. As of the Closing and
thereaftor until such time as Seller together with its affiliates shall coase to own less than 5% of the
putstanding shares of Common Stock of Buyer {the "Threshold Date"), Buyer shall cause one
individual designated as Seller (the "Seller Designes") fo be nominated for election to the Board of
Directors of Buyer. In the evert that the Seller Designes shatl be elected a5 a director of Buyer, but
shall cease to serve as 2 direstor of Buyer prior 1o the Threshold Date, Seller shall have the right fo
desipnate another individual to 81l the vacancy created by such cessation in order to serve as 2
‘member of the Board of Directors of Buyer.

6.2  Right to Maintain.

{a)  Untilthe Threshold Date, in the avent (including e public offering), Buyer
desires to sell and issue shares of its capital stock or rights, options or ather secuxities exercisable for
or convertible into shares of its capital stock {directly or indirectly) and whether or mot such right or
option is immediately exercisable or convertible, then Buyar shall st potify Scller of the material
terms of the proposcd sale and shall permit Selter to acquire, at the time of consummalion such
proposed issuance and sale and on such terms as are sperified in Buyer's notice to Sefler, such mumber
of the shares of capital stock or other securities of Buyer proposed to be issued as would be required
10 enable Seller to maintain its voting and ownership rights in Buyer Following such issuance, ona
parcentage basis, ot a level maintained by it immediately prior to such proposed issuance, Seller shall
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ha /c forty-five (43) days after the date of any siich notice 10 glect by notice to Buyer to purchase such
shares or secunties on such terms and at the time the proposed sale is consummated,

{b}  The rights set forth in Section 6.2(2) shall not apply to the issuance of shures
or grant of options to purchase shares of Common Stack representing in the aggregate up to lea
percent {10%]) of the fully dilured cutstanding capital stock of Buyer under the Buyer's employse
stack purchase and stock option plans, net of repurchases or cancellations.

63  Hight of First Refisal on Change of Control.

(3}  Tirst Refusal Right,

. (i) Until the Threshold Date, in the event Buyer proposes 1o merge with, sell
shares representing 50% or more of the voting power of Buyer to, or sell all or substantially all of
Buyer's assels to a third party or engage voluritarily in any other changg of control transaction, Buyer
shall deliver 2 notice {an "Acquisition Notics"} to Seller setting forth the proposed material terms of
the merger, salz or acquisition, including the structare and price terms of the mecger, sale or
acquisition, the name and 2ddress of the party proposed 10 acquire oT meTEe with Buyer aad the date
on ot about which such sale or merger is proposed te be made (the date of such an Acquisition
Notice being an “Acquisition Notice Date"). Seller shall have the right of first refisal to acquire or
merge with Buyer on the teoms set forth in the Acquisition Notice {subject to the valuation provisions
of Section 6.3(5) belaw), as provided in this Section, '

{5y Seller shall have until thirty {30) days after the later of (i) seceipt ofan

* Acquisition Notice and (it) the date Seller recejves notice of the completion of the eppraisal of any

items included as part of the proposed consideration specified in the Acquisition Notice that ars
subject to valuation pursuant to Section 6,3(8), te elect by notice to Buyer 10 acquire OT meree with
Buyer an the teems set forth in the Acquisition Notice, If Seller notifies the Buyer within such time

 period of its election fo 50 acquire oF merge with Buyer, 2 closing with respect to such acquisition er

merger shall be held at the prineipal offics of Buyer {or 2t such other place as may be apreed upon by
Buyer and Seller) on adate and at a time which are mutually agreeable to Buyer sud Seller, butinno
event later than the later to occur of () furty-five (43) days afier receipt by Buyer of such notige of
Sefler’s oloction aad () five (5) days after the receipt of any governmental consent or mpproval
necessary for the consummation of sueh trausaction, including, but not imited 1o, any such approval
or sonsent required nnder the HESR Ack, :

(it} In the event Seller elects not to exersise the foregoing right of first refiisal,
Buyor shall have six (6) months to sell Buyer on the same material terms ag are set forth in the
Acquisiion Notice. 1f Buyer propases to seli to or merge with a party on ferms more favorable to
such party thag those set forth in the notice, or proposes to sell 1o or mecge with a party after the six
(6) month penod, it shall first notify Seller and Seller shall have another ppertunity to exercise its
vight of first refirsal.

(b}  Appraisal Procedure.
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(i) Whenever the terms of a proposed sale or merger include non-cash forms
of consideration, Selter shall have the option to exercise its first refusal right under this section by
paying the “Appraised Value" in cash of such proposed non-cash consideration. "Appraised Value"
shall scan the fiir safesble value of such non-cash consideration as of the Acquisition Notice Date,
and shall be determined in the manner set forth in clause (), below.

- Gi) The determination of *Appraised Value" shall be made by an investment
baniking firm or other qualified consultant of nationally recognized standing, in accordance with this
provision. Buyer and Seller shall endeavor to mutually agres upon the investment barking fim of
other qualified consultant to nndertake such dererminarion. In the event Buyer and Seller faif Lo so
agree within five (5} business days efter the Acruisition Notice Date, within two (2) business days
after such Failure each of Buyer and Sefler shali choose one such investment banking Bym or other
qualified consultant and within five (5) business days after sch filure, the respective chosen Firms
shall be required to choose  third such investment banking firm or other qualified consultant fo make
such determination of the Appraised Value; and the determination of such third investment banking
firm o other qualified cansultant of the Appraised Value shall be binding, - The investment banking
firm or other qualified consultant selected pursnant hereto to make the determination of'the
Appraised Value shall be required to make such determination within rwenty (20) business days afler
fts selecrion. Buyer shall pay all costs and fees of up to the three such investment banking fems or
other qualified consultants, and shall cooperate fully with the investment banking firm or other
qualified sonsultant selected to make such determination by promptly providing such information as is
requested by such firm. Ifan itemto be valned constitutes securitics which are traded on & National
Exchange {as defined below) the investment banking firm or other consultant selected in accordance
with the thove procedure shall determine the Appraised Value of suck items by averaging the closing
prices of such securities on such exchange during (with reference to the principal trading market if
such securities are traded on morse than one National Exchange) each day within the fifteen (15)
trading days on such National Exchange prior to the applicable Acquisition Notice Date.

For purposes of this provision, "National Exchange" means the New ¥ork Stock
Exchangs, the American Stock Exchange, the Midwest Stock Exchange, the Pacific Stock Exchange
or the National Market System of the National Assoclation of Securities Dealers, Inc.

" (i) Promptly following the delivery by Buyer of any Acquisition Notice
heresnder, Buyer shell nse reasonable efforts under the circumstances t6 attempt 1o cause the party
propasing to acquire or merge with Buyer (the "Acquiring Party"} to provide such information 2s
Seller shall reasonably request i order to enable Seller to evaluate the business and finaxcial
condition of the Acquiring Party and to establisk the bone fide pature of the transaction proposed i
the Acquisition Notice, provided, however, that Seller shall agree to take reasonable precautions to
hold in confidence all non-public informetion so provided and so designated by the Acquiring Party,

64  Restrictive Legend. Each certificate representing Shares held by Seller shall be

stamped or otherwise imprinted writh & legend substentially in the following form {unless no fonger
required in the opinion of connsel for Buyer):
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THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNDER THE SECURLTIES ACT OF 1933, AS AMENDED, AND MAY
NOT BE TRANSFERRED WITHOUT AN EFFECTIVE REGISTRATION STATEMENT
RI\E,LATED THERETO UNLESS AN EXEMPTION UNDER SUCH ACT IS THEN
AVAILABLE, '

6.5 Registration Rights. -
(=)  Seller Demond Riphts,

(i) Reguest for Resistration. In case at any time from and after the
Closing, Buyer shall receive from Seller a written request that Buyer effect any registration with
respect to all or a part of the Shares (or any securities issued or issuable in respect of the shares;
collectively, the "Remistrable Scourities”), provided that the number of Shares {or other securities)
designated by Seller ta be included in such registration would resuit in an miticipated aggregate
offering price of at least $5,000,000, Buyer will as soon as practicable, use its diligent best efforis to
effect such registration {inclnding, without limitation, the execution of an undertaking to file pre-
offective and post-¢ffective amendments and supplements, appropriate qualification under the appli-
cable blue sky or other state securities laws and appropriate compliance with exemptive regulations
issucd under the Securities Act and any other governmental requirements or regulations) a5 may be so
requested and as would permit or facilitate the sale and distribution of ali or such portion of
Registrable Securities as are specified in such requast; provided, that Buyer shall not be obligated to .
take any action to effect any such registration pursuant to this Seolion after Buyer has effected three
registrations pursuant to a request by Seller under this Section, A registration procecding pursuant to -
this Section which is subseguently withdrawn prior to effectiveness ofa registration statement under
the Securities Act shall not be considered an effected registration, qualification or compliance for
purposes of this Section.

' Suhject to the foregoing provisions, Buyer shall file a registration stetement eovering
the Repistrable Securities so requested or otherwise slected to be registerad as soon as practicable,
but in any event within sixty days, affer receipt of the request of Seller, provided that Buyer shall have
the right to defer such registration for a period of up to ninety (90} days following the receipt of such
& request i in the opinion of the Board of Directors of Buyer, it would b seriousty detrimental 10
Buyer for  registration statement to be filed.

(i) Underwriting, If Seller ntends to distrbute the Registrable Securities
covered by its request by means of an underwriting, i shall so advise Buyer a5 a part of its request
made pursuarit to Section 6.5(z)(1). Buyer shall enter inte an underwriting agreement in custornary
form with the underwriter or underwriters selected for such underwriting by Seller.
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(b) Company Registration

¢) Notice of Renistration, If 2t any time or from time to time after the
Closing, Buyer shall determine to registec any of its securities, for its own account {other than 3
repistration relehng solely to employee stock option or purchase plans or relating solely to a Rule 145
transaction), Buyer will:

. (A}  promptly give to Seller written notice thereof (which shall
include 2 list of the jurisdictions in which Buyer intends to attempt to qualify such securities under the
applicable blue sky ot other state securities laws), and

(8) include in such registration {and any refated guafification under
blue sky laws or other compliance), and ip any underwriting involved therein, all the Registrable
Securities specified in » written request or requests, made within thirty (30) days after the date of
such written notice from Buyer to Seller, except a5 set forth in Section & S(b)(f).

(i) Underwriting, Ifthe registration of which Buyer gives notice is for &
registered public offering involving an underwriting, Buyer shall so advise Seller as a part of the
written notice given pursuant to Section 6.5(b)({)(A)- In such event the right of Scller to regisiration
pursuant to Section 6.5(b) shall be conditioned upon Seller's participation m such underwsiting and
the mclusion of Seller's Registrable Securities in the underwriting to the extent provided herein [
Seller proposes 1o distribute its securities through such underwriting it shall (together with Buyer and
other holders distributing their securities through such underwriting) enter into an underwriting
agreement in customary form with the underwriter or underwriters selected for such vnderwriting by
Buyer. Notwithstanding any other provision of this Section, if the managiog underwriter determines
that marketing factors require a limitation of the mumber of shares to be underwritten, the underwriter
ray limit the sumber of Registrable Secorities ta be included in the registration znd underwriting on 2
pro rata basis vased on the total number of Registrable Seouritics held by Seller and based on the total,
rmumber of securities being offered by Buyer for its own account, Buyer shall advise Seller of any
such limitatians, and the mmber of Registrable Securites that may be included in the registrafion. B
Seller disapproves of the terms of any such underwriting, it may elect to withdraw therefrom by
witien notice 0 Buyer and the underwriter. Apy Registrzble Securities excluded or withdrawn from
such underwiiting shall not e included in such registration. :

Gi) Notwithstanding anything to the coutrary in this Section 6 5(b), Buyer’
. shall not be obligated to effect any registration of secorities pnder this Section 6.5(b) pursuant to d
registration statement covering amy of its securitles to be issued in connection with mergers, )
atquisitions, exchange offers, dividend refnvestment plans or stock option or other amployze benefit
plans.
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(c)  Expenses ol Regisirafion.

(i) Subject to Sections 6 5(v)(il) and 6.5(c){ii}, all expenses incurred in
connection with any registration pursuant to Section 6.5{a) or 6.5(b), ncluding, without Hmitation, atl
registration, filing and qualification fees, printing expenses, Fees and disbursements of counset for
Buryer, EXpenses of complying with stats sconcities or Bl Sky laws (including fees of counsel for
Buyer and counsel for the nnderwriters), aceountants' foes and expenses incident to or required by
any such regisiration, expenses incident to the listing of secorities on any exchange in which the
Repistruble Securities are to be listed, expenses of any special audits incidental to or required by such
regisization and the fees and disbursernents oF one counsel retained by Seller shall be borne by Buyer.

(i} Buyer shall not be required to pay for gxpenses of any registration
proceeding begun pursinant to Section 6.5{a), the request of which has been subsequently withdrawn
by Sefler, in which casg, such expenses shafl be bome by Seller; provided that Selfer shall not be
required to pay (2) for the cost of narmal audits of Buyer that would have beext performed in any
event, and (b) for the time of any executives or other personnel of Buyer invalved in the preparation.
ol the registration statement; and provided further, however, that if at the time of such withdrawal,
Sedier shall have lcarned of a material adverse change in the Bustress Condition of Buyer from that
known to Seller et the time of its request, then Seller shall not be required to pay any of such
expenses .

(if) Notwithstanding anything ta the contrary elsewhers n this
Section 6.5(¢), ail underwriters’ discounts, commissions, or applicable stock transfer znd documentary
stamp taxes (if any) relating to'the sale of Registrable Securities shall be borne by the seller of the
Registrable Securities in all cases.

()  Repisration Procedures.

() Imnthecaseof ench registration effected by Buyer pursuant {0
Section &.5, Buyer will keep Seller advised in wrifing &5 o the initiation of each regisiration and as to
the compietion thereof. At its expense (except as otherwise provided in Sectios 6.5(c) above) Buyer
will: ‘ ' -

(A)  keep sﬁchrcgisxmﬁon eﬂ'ectfve for a period of six momths or

" untif Seller has completed the Jistribution described in the registration statement relating thereto,

whichever first occurs;

(8)  furnish such nuatber of prospectuses and other documents
incident thereto as Seller from time to time may reasonably request; and
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(C)  notify Seller, (1) when 2 prosgectus or any prospectus
supplerent or post-effective amendment has been filed, and, with respect to the registration statement
or any post-effective amendment, when the same has become effective; (2) of any request by the SEC
or any other federal or state governmental aurhority during the period of effectiveness of the
registration statement for amendments or supplements to the registration statement or related
prospectus or for additional fnformation relating to the registration statement, (3) of the issuzncely
the SEC or any other federal or stale govemmental authority of any stop order suspending the
effectiveniess of the registration statement or the irfitiation of any proceedings for that purpase, {4y of
the reveipt by Buyer of any notification with respect to the suspension of (he qualification or
exemption from gualification of any of the Registrable Sceurities for sale in any jurisdiction ar the
inifiation of any proceeding for such purpose; or (3) of the happening of any event which makes any
statement made in the registration statement or related prospectus or any document ingorporated or
deemed to be incorporated therein by reference untruc in any material respect or which requires the
making of any chenges in the registration statement or prospectus so that, in the case of the
registration statement, it will not contain any untrue statement of a material fact or trmit to statc any
material fact required to be stated therein or necessary to make the statements thercin not ruisleading,
and that in the case of the prospectus, it will not cantain any untruc staternent of & material fact or
omit to State any material fact or omit to state any matesial fact required to be stated therem or
necessary to make the statements thereln, in the light of the circumstances under which they were

made, not misteadtng.

(b)  Buyer may, upon the happening of any event (x) of the kind described in
clauses (2), (3), (4), or (5) of Section 6.5{d)ENC) o {y) that, in the judgment of Buyer's Board of
Diractors, renders it advisable to suspend use of the progpectus due to pending corporate
developments, public filings with the SEC or similar events, suspend use of the prospectus on writien
notice to Seller for o more than thitty days in the aggregate in any six month period of time, in which
case Seller shall discontinue disposition of Registrable Securities covered by the registration statement
or prospectus uniil copies of & supplemented or amended prospectus are distributed to Seller or until
Seller Is advised in writing by Buyer that the use ofhe applicable prospectus may be resuied. Bayer
shall use ifs reasonable efforts to ensure that the use of the prospectus may be resumed as soon 25
practicable. Buyer shell use every reasonable effort to obtain the withdrawal of asy order susparding
the cffectiveness of the registration statement, or the liffing of auy suspension. of the qualification (ot
exeniption from quatification) of any of the secwities for sale in any jurisdiction, at the earliest
- pracficeble moment. Buyer shall prepare ag soon. as practicable 2 supplement or pa st-effective
amendment to the registration statement or 4 supplement 1o the related prospectus or auy document
incorporated therein by reférence or file any other required document sa thal, a8 thereafter defivered
to the purchasers of the Registrable Securities being sold thereunder, such prospectus will not contain
an untrue ststement of a material fact ar omit to state a material fact required to be stated therein or
necessary to meke the statements thereir, in light of the ciroumstances under which they were made,
not misteading. ‘ :
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{e) Indemnification,

G} Buyer will indemnify and hold harmiess Seller, each of its officers and
directors, and each person conteolling Seller, with respect to which a registration has been effected
pursuant 10 this Section 6.5 and each underwriter, if any, and each person whe controls any
~ undeywriter of the Repistrable Seenrities held by or issuable to Seller, against all claims, losses,
damages, costs, expenses and labilities whatsoever (or actions in respect thereof} arising out of or
based on any vatiue statement (or alleged untrue staternent) of a material fact contalned ifr any
registeation statement, preliminary or final prospectus contained therein or any amendrient or
suppiement therero, offering circutar or other documents (inchiding any related registration staternent,
uotification or the like) incident to any such regisiration, or based on auy omission (or. alleged
omtission) to state therein a materiat fact reguired to be stated therein or necessary o make the
staterents therein not misteading, or any violation by Buyer of the Securities Act or arry state |
securities law or of any rule or regulation promulgated under the Securities Act or any state securities
law applicable to Buyer and relating to action or inaction required of Buyer in connection with any
such registration, and will reimburse Seller, cach of its officers and directors, and each person
controlling Seller, each such underwriter and each person who controls any such underwriter, for any
legal 2nd any other expenses reasonably incurred in connection with investigating or defending any
such claim, loss, damage, COSt, eXpenss, liability or action, provided that Buyer will not be liable in
any such case to the extent that any such elain, loss, damage, cost, expense, or liability arises out of
or is based on any untrue statement or omission based upon written information furnished to Buyer by
an instrument duly executed by Sefler or any undersriter and stated to be specifically for use therein,

* <
gi)  Seller will, if Registrable Securities held by or issuable to Seller are
included in the securities as to which such registration s being effected, indemnify and hold harmless
Buyer, each of its directors 2and officers who sign such registration statement, each underwriter, if
_ any, of Buyer's secusities sovered by stich registration statement, cach person who controls Buyer '
within the meaning of the Securities Act against alt claims, losses, demages, cosis, expenses and
fiabilities whatsoever (ar actions in respect thersofy arising out of or based on 2ny unfroc statement of
2 material fact contained in auy sach registration statement, prefiminary or final prospestus contained
{herein or any amcudment or supplement thereto, offering circudar or other documents (including any
related registrotion statement, notificasion or the [ike) incident to any such registration, or based on
any omission to state therain a material faot required to be stated therein or necessary o make the
statemnents therein not misleading, and will reimburse Buyer, such directors, officers, persons or
pnderwriters for 2ny legal or any other expenses reasonably incurred fn connection with investigating
or defending any such claim, loss, damage, cost, expense, liabiity or action, in each case to the extert,
but only to the extent, that such uwicue statement or omission is made In such repistration staterment,
prospectus, offering cireular or other document in refiance upon and in conformity with written
- information firnished to Buyer by an instrument duly executed by Seller and stated to be specifically
for usc therein; provided, however, that the foregoing indemnity agreement is subject o the condition
that, insofar as it relates 1o any such untrus statement or omission made ia the preliminary prospectus
but elimineted or remedied in the amended prospectus on file with the SEC at the time the registration
statement becamas effcctive or the amended prospectus filed with the SEC pursuant to Rule 424(b)
(the "Final Prospectus”), such indemity agreement shall not inure o the benefit of Buyer, any
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underwriter or any Holder, if there is no underwriter, if 2 copy of the Final Prospectus was not
furnished to the person or entity asserting the loss, liability, claim or damage at or prior to the time
such action is required by the Securities Act.

(#iy Bach party entitled to indernification under this Section & 5(€) {the
"Indemnified Parfy") shall give notice to the pany required to provide indemnificaiion (the
"Indemmifying Party"} promptly afier such Indemmified Party has actual knowledge of any claim as to
which indemuity may be sought, and shall permit the Indemnifying Party to assume the defense of any
such claim or any fitigation resulting therefrom, provided that couasel for the Indemmifying Paty,
who shall conducs the defense of such olaim or litigation, shall be approved by the Indemnified Party
{whose approval shall not unreaso nably be withheld), and the ¥ndemmnified Party may participate in
such defense at such party's expense, Mo Indemnifying Party, iv the defense of any such. claim or
litigation, shall, except with the conseat of each.Indemnified Party, consent to entry of any judgment
or enfer into any settlement which does not include as an unconditional term thereof the giving by the
clzimant or plaintiff to such [ndernmified Party of a release from all Hability in vespect to such claim or
titigation, Ifany such Indempified Party shall have been advised by counsel chosen by it that there
rmay be one or more legal defenses available to such Indernified Party which are different from or
additional to those available to the Indemnifying Party, the Indemmifying Party shall not have the right
to assume the defense of such action on behalf of such Tndernified Party and will promptly reimburse
such Indemnified Party and any person controlling such Indemnified Party for the reasonable fees and
expenses of any counsel retained by the Indemnified Party, it being understood that the Indemnifying
Party shall not, in connection with any one action or scparate but similar or related actions in the same
jurisdiction arising out of the same general allegations or circumstances, be tiable for the reasonable
fees and expenses of more than one separate firm of attorneys for such Indemnified Party or
controlling person, whick firm shall be desipnated in wiitiog by the Indemnified Party to the
Indemnifying Party. .

Contribution, ¥the indemnification provided for in Section 6.5(e) is
unavailable or insufficient to hold harmless an Todemnified Party thereunder, then each Indemmifying
Party thereunder shall contribute to {he account paid or payable by such Indemuified Party as a result
of the losses, claims, damages, costs, expenses, fiabilisis or actions referred to in Section 6.5(e)(} or
(i), as the case may bein such proportion as is approprate to reflect the relative fault of the
Indermmifying Party on the one hand and the Indemuified Party on the nther in connection with
statements or omissions which resulted in such Josses, cleims, damzges or Habilities, as well s any
other relevant equitable considerarions. The relative falt shelt be determined by reference to, among
other things, whether the untrue or alleged watrue statement of'a material fact or the omission or
alleged omission to state @ mmaterial fact relates to information supplied by the Indemnifying Pacty or
the Indemnified Party and the Parties' relattve intent, knowledge, acoess to information and
opportunity to correct or prevent such untrue statements or omission. The Parties bereto apree that it
would not be just and equitable if contributions pursuant to this Section 6.5(f) were to be determined
by pro rata or per capita allocation or by any other method of altocation which does not take account
of the equitable considerations roferred to in the Srst sentence of this Sestion 6.5(f). The amount paid
by an Indemnified Party as & result of the losses, claims, damapes or ligbilities referred to in the first
centence of this Section 6.5(£) shall be deemed to include any. fegal or other cxpenses reasonably
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incurred by such Indemnified Party tn connsction with investigating or defending any action or claim
which is the subjest of this Section 8 5(f). Promptly after receipt by an Tndemnified Party of notice of
the commencement of any action against such party in respect of which a claim for contribution may
be made against an Indemnifying Party under this Section 6.5(F), such Indemnified Party shall notify
the Indemnifying Party in +writing of the commencement thereof if the notice specified in

Qection 6.5(€)(iii) has not been given with respect to such action; provided that the omission so to
notify the fademnifying Party skall not selieve the Indemnifying Party fiom any Hability which it may
have to any Indemnified Party otherwise under this Section 6.5(f), except to the extent that the
Indemmifying Party is actually prejudiced by such Bailure 1o give notice.” No Person guilty of
Fraudulent misrepresemation (within the meaning of Section 11() of the Seourities Act} shall be
entifled to contribution fom any person who was not guily of such fraudulent misrepresentation.

' (&)  luformation by Holder. Seller shail furnish to Buyer sich informetion
regardiag Seller and the distribution proposed by Seller as Buyer may ressonably request in writing

"pnd as shail be required in connection with any registration referred to in this Section €.5.

_ (f  Rule 144 Repocting. With a vicw to making available Seller the benefits of
certain rales and regulations of SEC which may permit the sale of Registrable Securities to the publiz
without registration, Buyer agrees to’

: { make and keep public information aveilable, as those terms are
understood and defined in Rule 144 under the Securities Act, at all tirmes afier ninety (90) days after

the effective dats of the fitst registration filed by Buyer which involves a safe of securities of Buyer {0
the general public, : : : A

. . (i} GlewththeSECin a timely manoer s}l reports and other documents
required of Buyer under the Securities Act arid the Exchange Act; and

{iii} furnish to Seller so long as owns any Registrable Securities forthwith
upon request a writen statereat by Buyer that it has compiled with the reporting requiremncnts of
eaid Rule 144 {at any time affer winoty (90} days after the effective date of said frst repistration
statement Gled by Buyer), and of the Segurizies Act and the Exchange Act {at any fime after it has
become subject to such reporting requirements}, 2 copy of the most recent ammmal or quarterly report
of Buyer, and such other reports and documents so files by Buyer as may be reasonably requested in
availing Sefler of any rule or regulatian of the SEC permitting the selling of any such securities
without registratior. .

()  Troosferof Registrztion Rights, Any registrztion rights granted by Buyer
under this Section 6,5 may be assigned by Seller in consection with the sale by Sefler of any
Registrable Securitics, and folfowing such assignment, the assignee shall be entitled to all rights of
Seller under this Section .5, provided that such essignes agrees in writing to be bound ta the
obliations of Seller undey this Section 6.5,
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. @) Iarmi'nation of Repistration Rights. All registration rights provided hereunder
shall terminate upon the eaier to ocour of (2) the tenth anniversary of the Closing and {b) such time

25 Seller is uble lo self all of its Registrable Securities under Rule 144 duing aay fwa successive,
three-month periods.

(k)  Future Grants of Registration Rights. Buyer agrees for the benefit of Seller

that it will not grant registration rights with respect to any of Hs securities upon terms more favorable

to the holders of such securitiss than those contained herein.

ARTICLE VII
TERMINATION, AMENDMENT AND WAIVER

71  Termination, Except as provided in Section 7 2 below, this Agreement may be
terminated and the Acquisition abandoned at any time prior to tie Closing Date:

(a) by omiual consent of Seller and Buyer;

) (t)  byBuyeror Sellerift (i) the Closing has not occurred by ;
(ii) there shatl be 2 final nomappealahle order of 2 federal or state court in effect preventing

consommation of the Asquisition; or (iif) there shall be any statute, rule, regulation or vrder enacted,

promulgated or issued or desmed applicable to the Acquisition by any Governmental Entity that
would make consummation of the Acquisitior fllegal;

(&) byBuerifitisnotin material breach of this Agreement and there has been 2
matesal breach of any reprasentation, warrauty, covenant or agresment contained in this Agreement

or the part of Seller and such breach has not been cured within five (5} business days after written
notice to Seller {(provided that, no cure period shall be required for a breach which by its nature
cannot be cured); '

(&) by Buyer atany time prior to ,1f, in its good faith
reasoneble judgment, it s not satished with its due dilizence review of the Business such that it

concludes that consummation of the Acquisition snd issuance of the Shares would not be in its best

interest ofits Stockholders, .

() by Seller ifitisnotin rmaterial breach of this Agreement and thers has heena
matesial breach of any representation, warraaty, covenant or agreement. contained in this Agreement

on the part of Buyer and such breach has not been cursd within five (5) business days after written
notice to Buyer (provided that, no cure period shall be required for & breach which by its nature
cannot be cured). .
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() by Seller at any time prior to L1 Inits good faith
reasonable judgment, it is not satisfied with its due difigence review of Buyer such that it concludes
chat consummation of the Acquisiion and acquisition of the Shares would not be In its best interest,

73  Effect of Termination. Inthe event of wermination of this Agresment as provided in
Section 7.1, this Agreement shall forthwith become veid and there shall be no [iability or obligaticn
on the part of Buyer or Seller, or their respective officers, directors or shareholders, provided that
each party shall remain liable for any breaches of this Agreement prior 10 its terminatiory; and
provided further that, the provisions of Sections . of this Agreement shall remato in full
force and effecl and survive any torminztion of this Agreement. ‘

73  Amendment This Agreenent may be amended by the parties hereto st any time by
execution of an instrament in writing signed on behalf of each of the parties hereto,

7.4  Earension Waiver, At any time prior to the Closing Date, Buyer on the one hand, and
Seller, on the other, may, {o the extent legally allowed, (i) extend the time for the performance of any
of the ohligations of the other party hereto, (i) ‘waive any inaccnracies in Lhe representations and
warranties made to such pacty comzined herein or in any document delivered pursuant hereto, and
(i) waive compliance with any of the.agreements or conditions for the benefit of such party con-
sained herein, Any agreement on the part of a party hereto to any such extension or waiver shell be
valid only if set forth in an wstrument in writing signed on behalf of such party. :

'ARTICLE VIIL
GENERAL PROVISIONS

‘8.1 Notiess. All notices a1 other commurications fiereunder shall be in weiting and shall
ve desmed given if delivered personally or by commercial delivery service, or mailed by registered or
pertificd mail (return receipt requested) or sent via televopy (with acknowledpment of complete
tranismission} to the parties at the following addresses {or at such other address for & party as shall be'
specified by like notice):

(a) iTtoBuyertol = .
The Santa Criz Operation, Inc.

Attention:
Telecopy WNo.:

with 4 copy to:

Attention:
Telecopy No..
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()  ito Seller, tor

Naovell, Inc.

Attontiom
Telecopy No :

with a copy to:

Wilson Sonsini Goodrich & Rosad
550 Page Mill Road

Pale Alto, Californie 94304
Attention; Larry W. Sonsinl
Telecopy No.: {415) 496-4084

82  Survival Therepresentations and wasranties contained in Section 2 and Section 3
hercof shall not survive the closing of the sale of assets and jssuance of stock contemplated by this
Agrooment; provided, however, that the foregoing provision shall not eliminate the rights and
remedies of the parties hereto in the case of a willfid fraud by the cther party provided that the agreed:
party shall establish all elements of the existence of such fraud by cleer and gonvincing evidence, '

, v
g3 Interpretation.’ When a reference is made in this Agreement to Schedules or Exhibits,
such reference shali be 1o 3 Schedule or Exhibi 1o this Agreement unfess otherwise indicated. The
- words "include," "inciudes” and “including” when used hersin shall be deemed in each case to be
followed by the words “without limitation.” Theo table of contents and headings containedt in this
Agreement are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Agreement, .

84  Counterparis. This Agrecment may be executed in one or more counterparts, alf of
~which shail be comsidered one and the same agreement and shall become effeclive when une or moTe
counterperis have been signed by edch of the parties and delivered to the other party, it being
saderstood that all parties nced not sign the sams counterpart. '

35 Entire Agreement Thiz Agreement, and the Scheduies and Exhibits hereto: .
() constitute the entire agreement among the parties with respect to the subject matter hereof and
supersede all priot agreements and undesstandings, both written and oral, among the parties with
respect to the subject marter hereof: (b} are not intended to confor upon any other person any rights

or remedies hereunder, ualess expressly provided otherwise; and (c) shall not be assigned by
operation of law or otherwise except as otherwise specifically provided.
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86  Severshility. In the event that ony provision of this Agrecment or the application
thereof, bacomes or is declared by a court of competent jurisdiction to be legal, void or unenforce~
abl, the remainder of this Agreement will continue in: full force and effect and the application of such
provision to ather persons or circumstances will be interpreted 5o as reasonably to effect the intent of
the parties hereto, The parties further agree to replace such void or unenforceable provision of this
Agreement with 2 valid and enfarcenble provision that will echieve, fo the extent possible, the
economic, business and other purpases of such void or unenforceable provision.

87  Other Remedies. Enoept as otherwise provided herein, any and all remedies herein

. expressty conferred upon a party will be deemed comulative with and not exclusive of any other
remedy conferred hereby, or by lew or equity upon such party, and the exercise by a party of any one
remedy will not preclude the exercise of any other remedy, '

2.8 Governing Law, This Agreement shall be governed by and construed in accordance
with the faws of the State of ., regardless of the laws that might otherwise govern urider
applicable principles of conflicts of laws thereof.

89  Rules of Construction. The parties hereto agres that they have been represented by
couase! during the negotlation and execution of this Agreement and, therefore, waive the application
of any law, regulation, holding or rule of construction providing that ambiguities in s agreement or

other document will be construed against the party drafting such sgreement or document,
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IN WITNESS WHEREOQF, Buyer and Seller have caused this Agreement to be signed by
their duly authorized respective offivers, all as of the date first written above.

THE SANTA CRUZ OPERATION, INC.
By:

Name:
Title;

NOVELL, INC.

By
Name;
Title;
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