Date and (ii) all Taxes attributable to, levied or imposed upon, or incurred in connection
with the Seller’s business operations, other than the Business, following the Closing Date.

4.15 Bulk Sales. Buyer hereby agrees to waive the requirement, if any,
that Seller comply with any bulk transfer law which may be applicable to the transactions
contemplated by this Agreement; provided, that Seller agrees to indemmify and hold
harmless Buyer with respect to any noncompliance with such laws and Buyer’s waiver
with respect thereto.

[4.16 SVRX Licenses.

{4-16-8VR{-Lieeases}(i)] Following the Closing, Buyer shall
administer the collection of all royalties, fees and other amounts due under all SVRX
Licenses (as listed in detail wnder jtem VI of Schedule 1.1(a) hereof and {such-nmeusnts
bereafier-ealled} Jreferred to herein as] "SVRX Royaltics"). Within 45 days of the end
of cach fiscal quarter of Buyer, Buyer shall deliver to Seller or Seller’s assignee 95% of
any SVRX Royalties collected in the immediately preceding quarter. Buyer shall
diligently seek to collect all such royalties, funds and other amounts when due [{and shall
investipate and perform appropriate auditing and enforcement nnder such agreements at

Buyer's cos).
| SHF
[(ii)} Buyer shall nat,and sh ve the authority to,amend,
modify or waive any right under or assign any [SVRx] License without the prior

written consent of Seller. {f}In addition, at Seller'’s sole discretion, and at Seller’s
direction, Buyer shall amend, [supplement] modify or waive any rights under, or shall
assign any rights to, any such SVRX License to the extent so directed {by-Seller]

H y manner or respect by Seller. { Buver shall not, and shall have no risht to. enter

into future licenses or amendments of the technologies, except as may he

incidently involved through its rights/to sell and license UxﬁxWM;h_eM_e_rgg?"

Product or future versions thereof, " o (l,
(iii}] Seller her covenants that neither it, nor any of its officers,

directors or employees shall £} [(a)] take any {material] action [designed] to promote

the sale of SVRX products or {¢}{(b)] provide tasy} [material] compensation to any
employee designed {te-ineentize)/ [and intended to incentivize] such employee to
promote the sale of SVRX prodacts], except for actions incidental to unrelated business
activities of Sefler].

............
.....
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shall diligently and v:gorouslg markeg, sell and gromote. the Busmess In addni% Buze;
i i le efforts to complete the Mer

grm is defined in the Omranng[Agrcemcm attached hereto as Exh Exhibit [5 1( g}) QX g

date not atthan December 31 1 97 to be zpreed upon by Buyer and Seiler. Buyer

modification (7) is approve
Ogeratmg Aggeemeng (i) 1
M@&Jmt o (i)

Pr

Ng : 1 18, L IOY 1i1cal. e M

Product such that the Merged Produet will nat mx:lude the "NetWare services"

specification set forth on Exhibit ___of the Operating Agre 33
ARTICLE V

CONDITIONS TO THE ACQUISITION

» 5.1  Conditions to Obligations of Fach Party to Effect the Acqguisition.
The respective obligations of each party to this Agreement to effect the Acquisition shail

be subject to the satisfaction at or prior to the Closing Date of the following conditions:

{a) No Injuricﬁgns or Restraints; Nlegality, No temporary

restraining order, preliminary or permanent injunction or other order issued by any court
of competent jurisdiction or other legal restraint or probibition preventing the
consummation of the Acquisition shall be in effect, nor shall any proceeding brought by
an administrative agency or commission or other governmental authority or
instrumentality, domestic or foreign, secking any of the foregoing be pending, nor shall
there be amy action taken, or any statute, rule, regulation or order enacted, entered,
enforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisition illegal.

(b) The waiting period under the Hart-Scott-Rodino Antitrust
Inprovement Act shall have expired.

(c)  The parties shall have entered into an Operating Agreement
fen-substantielly} [including] the terms attached hereto as Exhibit £5:10(e)} [S.1(c).

BPHPAT\RB\OT47981.04 25
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non-bmdmg form of the Opetatmg Agreement is also attgg hed hgreto for definitional
purposes only.]

52  Additional Conditions to Obiligations of Seller. The obligations of

Seller to conswmmate and cffect this Agreement and the transactions contemplated
hereby shall be subject to the satisfaction at or pnor to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Seller:

(a) . ig i (
representations and Wan'antxcs of Buycr in this Agrecmcnt (as ma.y bc modxﬁcd by the
{subseguent} [Subseouent] Buyer Disclosure Schedule) shall be true and correct in all
matexial respects on and as of the Closing Date as though such representations and
warrantiss were made on and as of such time and Buyer shall have performed and
complied with all covenants, obligations and conditions of this Agreement required to be
performed and complied with by it in all material respects as of the Closing Date.

()  Certificate of Buyer, Seller shall have been provided with a
certificate duly executed on behalf of Buyer to the effect that, as of the Closing Date:

@ all representations and warranties made by Buyer in
this Agreement are true aud complete in all material respects;

(i) all covenants, obligations and conditions of this
Agreement to be performed by Buyer on or before such date have been so performed in
all material respects; and

(i) there are no pending negotiations with respect to any
offer to acquire all or any portion of the business of Buyer. -

(6)  Legal Opinion.  Seller shall have received a legal opinion
from legal counsel to Buyer in form and substance reasonably satisfactory to Seller],

(d) Mo Materisl Adverse Change. There shall not have oecurred
any material adverse change in the Business Condition of Buyer between the date of this
Agreement and the Closing Date,

EE a F - g r s ]! l ;] l L] d g
WW-S. 3 enef- ’
53  Additional Conditions to the Obligations of Buyer . The obligations

of Buyer to consummate and effect this Agreement and the transactions contemplated
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hereby shall be subject to the satisfaction at or prior to the Cloﬁng Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Buyer:

(8) Representati arranties an enants, The
representations and warranties of Seller in this Agreement (as may be modified by the
Subsequent Seller Disclosure Schedule) shall be true and correct in all material respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time and Seiler shall have performed and complied with all covenamts,
obligations and conditions of this Agreement required to be performed and complied
‘with by it as of the Closing Date in all material respects.

()] m;ﬁgag_q__&m_. Buyer shall have beeni provided with a
certificate exccuted on behalf of Seller by its Chief Exccutive Officer to the effect that,

. as of the Closing Date:

) all representations and warranties made by Scller in
this Agreement are true and complete in all material respects; and

(i) all covenants, obligations and conditions of this
Agrcement to be performed by Seller on or before such date have been so performed in
all material respects.

() | Legal Opinion. Buyer shzll have received a legal opinion
from legal counsel to Seller, in form and substance reasonably satisfactory to Buyer.

(d) No Materjal Adverse Changes, There shall not have
occurred any material adverse change in the Busincss Condition of the Business between
- the date of this Agreement and the Closing Date.

ARTICLE YI

CERTAIN CORPORATE GOVERNANCE MATTERS

6.1 Nomination of Director to Buyer’s Board of Directors, As of the
Closing and thereafter until such time as Seller together with its affiliates shall cease to
own more than 5% of the ountstanding shares of Common Stock of Buyer (the “Threshold

Date") {and except t forth further below], Buyer shall cause one individual
BPHPAT\RB\0147781.04
16095 1.
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designated by Seller (the "Seller Designee") to be nominated for election to the Board of
Directors of Buyer, which Seller Designee shall be a Senior Executive Officer or outside
board member of Seller and reasonably acceptable to Buyer. In the event that the Seller
Designee shall be elected as & director of Buyer, but shall cease to serve as a director of
Buyer prior to the Threshold Date, Seller shall have the right to designate another
individual to fill the vacancy created by such cessation in order to serve as a member of
the Board of Directors of Buyer. The right to fa-besrd-seat} [nomination for election to
Buyer's Board of Birectors] as set forth in Section 6.1 shall {alse}- terminate in the event
that Seller’s core products become directly competitive with Bayer.

6.2 . Right to Maintain.

() Until the earlier to occur of {i) Threshold Date; (i) Seller’s
core products fhecome} [becoming] competitive with Buyer or (iii) the expiration of
three years from the date of this Agreement, in the event (including a public offering),
Buyer desires to sell and issue shares of its capital stock or rights, options or ether
securities exercisable for or convertible into shares of its capital stock (directly or
indirectly) and whether or not such right or option is imunediately exercisable or
convertible, then Buyer shall first notify Seller of the material terms of the proposed sale
and shall permit Seller to acquire, at the time of consommation such proposed issuance
and sale and on such texms as are specified in Buyer's notice to Seller, such number of
the shares of capital stock or other securities of Buyer proposed to be issued as would be
required to enable Seller to maintain its voting and ownership rights in Buyer following
such issuance, on a percentage basis, at a level maintained by it immediately prior to
such proposed issuance, Seller shall have ten (10) days after the date of any such notice
to elect by notice to Buyer to purchase such shares or securities on such terms and at the
time the proposed sale is consummated.

(b) . The rights set forth in Section 6.2(a) shall not apply to (i} the
issnance of shares or grant of options to purchase shares of Cormmon Stock under
Buyer's employee stock purchase and stock cption plams, net of repurchases or
{eaneellations-Gi}-Rule-145-transactio

nsand-(ii)} [cancellation and (if) bona fide
business acquisitions]. .

63 Righ irst R npe of Control.

(=)  First Refnsal Right

{i) Until the earlier of (i) Threshold Date and (i) three
(3) years from the Closing Date, in the event Buyer's Board of Directors has approved
an intention to merge with, sell shares representing 50% or more of the voting pawer of
Buyer to, or sell all or substantially all of Buyer’s assets to any of the six (6) parties
ldentxficd by Seller in Schedule 6.3(a) hercof, Buyer shall deliver a notice (an
"Acquisition Notice™) to Seller |, which Acquisition Notice shall be kept confidential by

BPHPAT\RB\0147981.04 28
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Seller ] setting forth the proposed material terms of the merger, sale or acquisition,
including the structure and price terms of the merger, sale or acquisition, the name and
address of the party proposed to acquire or merge with Buyer and the date on or about
which such sale or merger is proposed to be made (the date of such an Acquisition
Notice being an "Acquisition Notice Date"), Seller shall have the right of first refosal to
acquire or merge with Buyer on the terms set forth in the Acquisition Notice (subject to
the valnation provisions of Section 6.3(b) below), as provided in this Section,

(1) Seller shall have until ten (10) days after the later of
(i) receipt of an Acquisition Notice and (i) the date Seller receives nofice of the
completion of the appraisal of any items included as part of the propased consideration
specified in the Acqguisition Notice that are subject to valuation pursnant to Section
6.3(b), to elect by notice to Buyer to acquire or merge with Buyer ou the terms set forth
in the Acquisition Notice. If Seller notifies the Buyer within such time period of its
election to 50 acquire or merge with Buyer, a closing with respect to such acquisition or
merger shall be held at the principal office of Buyer (or at such other place as may be
agreed upon by Buyer and Seller) on a date and at a time which are mutually agreeable
to Buyer and Seller, but in no event later than the later to occur of (i) forty-five (45)
days after reccipt by Buyer of such notice of Seller’s election and (ii) five (5) days after
the receipt of any governmental consent or approval necessary for the consummation of
such transaction, including, but not limited to, any such approval or consent required
under the HSR Act,

(iit) In the event Seller elects not to exercise the foregoing
right of first refusal, Buyer shall have six (6) months to scll Buyer on the same material
terms as are set forth in the Acquisition Notice. If Buyer proposes to sell to or merge
with one of the identified parties on terms mare favorable to such party than those set
forth in the notice, or proposes to sell to or merge with one of the identified parties after
the six (6) month period, it shall first notify Seller and Seller shall have another
oppormumity to exercise its right of first refusal

(b) Appraisal Procedure.

{1) ‘Whenever the terms of 2 proposed sale or merger

include forms of cousideration other than cash or sccuritics which arc traded an a
National Exchange (as defined below), Seller shail have the option to exercise its first
refusal right under this section by paying the "Appraised Value” in cash of such proposed
non-cash consideration. "Appraised Value" shall mean the fair saleable value of such
non-cash copsideration as of the Acquisition Notice Date, and shall be determined in the
manner set forth in clause (i} below. If an item of consideration constitutes securities
which are traded on 2 National Exchange (as defined below), the value of such items
shall be {determined-by-taking} the average of the closing prices of such securities on
such exchange during (with reference to the principal trading market if such securities
are traded on more than one National Exchange) each day within the fifteen (15) trading

8PRPAT\RE\Q147781.04 29,
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days on such Natxonal Exchange prior to the applicable Acquisition Notice Date [and
g iy QOr in its own securities where the value is

determined on the same basis).

For purposes of this provision, "National Exchange”
means the New York Stock Exchange, the American Stock Exchange, the Midwest Stock
Exchange, the Pacific Stock Exchange or the National Market System of the National
Association of Securities Dealers, Inc.

(i) The determination of "Appraised Value” shall be made
by an investment banking firm or othier qualified consultant of nationally recognized
standing, in accordance with this provision. Buyer and Seller shall endeavor to mutually
agree upon the investment banking firm or other qualified consultant to undertake such
determination. In the event Buyer and Seller fail to so agree within five (5) business
days after the Acquisition Notice Date, within two (2) business days after soch failure
each of Buyer and Seller shall choose one such investment banking firm or other
qualified consultant and within five (5) business days after sach failure, the respective
chosen firms shall be required to choose a third such investment banking firm or other
qualified consultant to make such determination of the Appraised Value; and the
determination of such third investrment bankmg firm or other qualified consultant of the
Appraised Value shall be binding. The investment banking firm or other qualified
consultant selected pursuant hereto to make the determination of the Appraised Value
shall be required o make such determination within twenty (20) business days after its
selection. Buyer shall pay all costs and fees of up to the three such investment banking
firms or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified consultant selected to make such determination by
promptly providing such information as is requested by such firm,

regresetmg 5020 or or of the votmg power of Bug;! gg Llcee Ag;eement shall
automatically become an unlimited, royalty-free perpetual license.]

64  Registration Rights
(2)  Seller Demand Rights.

. D4
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@ Request for Registration. In case ot any time from
and after the Closing, Buyer shall receive from Seller a written request that Buyer effect
any registration with réspect to all or a part of the Shares (or any securities issued or
issuable in respect of the shares; collectively, the "Registrable Secnrities"), provided that
the number of Shares (or other securities) designated by Seller to be included in such
registration would result in an anticipated aggregate offering price of at least $5,000,000,
Buyer will as soon as practicable, use its {diligeat-best} [reasonable commerciall efforts
to effect such registration {including, without limitation, the exccution of an nndertaking
to file pre(b)-effective and post-effective amendments and supplements, appropriate
qualification under the applicable blue sky or other state securities laws and appropriate
compliance with exemptive regnlations issned under the Securities Act and any other
governmental requiretnents or regulations) as may be so requested aud as would permit
or facilitate the sale and distribution of all or such portion of Registrable Sccnritics as
are specified in such request; provided, that Buyer shall not be obligated to teke any
action to effect any such registration purseant to this Section after Buyer has effected
{ihzee} [twol registrations pursuant to a request by Seller under this Section. A
registration procecding pursuant to this Section which is subsequently withdrawn prior to
effectivencss of a registration statement under the Securities Act shall not be considered
an effected xegistration, qualification or compliance for purposes of this Section.

Subject to the foregoing provisions, Buyer shall file a registration statement
covering the Registrable Securities so requested or otherwise elected to be registered as
soon as practicable, but in any event within sixty days, after receipt of the request of
Seller, provided that Buyer shall have the right to defer such registration for a period of
up to ninety (90) days following the receipt of such a request if in the opinion of the
Board of Directors of Buyer, it would be seriously detrimental to Buyer for a registration
statement to be filed.

() Underwriting. If Seller intends to distribute the
Registrable Securities covered by its request by means of an underwriting, it shall so
advise Buyer as a part of its request made pursuant to Section {6:5¢a)}®F [4.5(2)()).
Buyer shall enter into an underwriting agreement in customary form with the underwriter
or underwriters selected for such underwriting by Scller [and rcasonably acceptable tg
Buyer].

(b} any Registrati

(#)] Notice of Registration, If at any time or from time to
time after the Closing, Buyer shall determine to register any of its securities, for its own
account {other than a registration relating solely to employee stock option or purchase
plans or relating solely to a Rule 145 transaction), Buyer will:

BPHPAT\RBAOT47951.064 31
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(A) promptly give to Seller written notice thereof (which
shall include a list of the jurisdictions in whick Buyer intends to attempt to qualify such
securities under the applicable blue sky or ather state securities laws); and

(B) include in snch registration (and any related
qualification under blue sky laws or other compliance), and in any underwriting involved
therein, all the Registrable Securities specified in a written request or requests, made
within thirty (30) days after the date of such written notice from Buyer to Seller, except
as set forth in Section {6:5(b)EH} [64(bYGD]

(ii) Underwriting, I the registration of which Buyer gives
notice is for a registered public offcnng involving an undcrwriting, Buyer shall so advise
Seller as a part of the written notice given pursuant to Section {6-S{B){HEAN}-

iMA)l. In such event the right of Seller to repistration pursuant 10 Section
{6.—5{19)} [6.4(b)] shall be conditioned upor Scller’s participation in such underwriting and
the inclusion of Seller’s Registrable Securities in the underwriting to (he extent provided
herein. If Seller proposes to distribute its secuorities through such underwriting it shall
(together with Buyer and other holders distributing their securities through such
underwriting) enter into an underwriting agreement in costomary form with the
underwriter or underwriters selected for such underwriting by Buyer. Notwithstanding
any other provision of this Section, if the managing underwriter determines that
marketing factors require 3 limitation of the number of shares to be underwntten, the
underwriter may limit the number of Regxstrable Secunues to be xncluded in thc
reglstranan and undcrwntmg P-4

total amount of securities mcluded in such offering or (i) notwu:hstandm i ’_ ve

shares being sold by a shareholder exercising a demand registration right similar to that
granted in Section 6.4(a) be excluded from such offering]. Buyer shall advise Seller of

any such limitations, and the number of Registrable Securities that may be included in
the registration. If Seller disapproves of the terms of any such vnderwritng, it may elect
t0 withdraw therefrom by writtex notice 10 Buyer and the underwriter. Any Registrable
Securities excluded or withdrawn from such underwriting shzll not be included in such
registration,

(i) Notwithstanding anything to the contrary in this
Section {6560} [6.4(b)], Buyer shall not be obligated to effect any registration of -
securitics under this Section {6:5¢b}} [6.4(b)] pursuant to 2 regisiration statement
covering any of its securities to be issued in connection with mergers, acquisitions,
exchange offers, dividend reinvestment plans or stock option or other employee benefit
plans.

(c¢) Expenses of Registration.

BPHPAT\RB\0147981.04 12
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() Subject to Sections
[6.4(c)(if) and 6 4(c)(iii)], all expenses incurred in connection with any registration
pursuant to Section {6:5¢e)} [6.4(a)] or {65()} [6.4(b)], including, without limitation, all
segistration, filing and qualification fees, printing expenses, fees and disbursements of
counsel for Buyer, expenses of complying with state securities or Blue Sky laws (including
fees of counsel for Buyer and counsel for the underwriters), accountants” fees and
expenses incident to or required by any snch registration, expenses incident to the listing
of securities on any exchange in which the Registrable Securities are to be listed,
expenses of any special andits incidental to or required by such registration {and-the-fees
and-dish: menis-of-one-counsel-retained-b sller-shall-be-borae-by-Iduye

eS1St e g 515 o .

(it) Buyer shall not be required to pay for expenses of any
registration proceeding begun pursuant to Section {6:5(e)} [6.4(=)], the request of which
has been subsequently withdrawn by Seller, in which case, such expenses shall be borne
by Seller; provided that Seller shall not be required to pay (2) for the cost of normal
audits of Buyer that would have been performed in any event, and (b) for the time of
any executives or other personnel of Buyer involved in the preparation of the registration
statement; and provided further, however, that if at the time of such withdrawal, Seller
shall have leared of a material adverse change in the Business Condition of Buyer from
that known to Seller at the time of its request, then Seller shall not be required to pay
aoy of such expenses. '

(iit) Notwithstanding anything to the contrary elsewhere in
this Section £6:5¢e}} [6.4(c)], all underwriters” discounts, commissions, or applicable stock
transfer and documentary stamp taxes (if any) relating to the sale of Registrable
Securities shall be borne by the seller of the Registrable Securities in all cases.

(d) - Repistration Procedures,

i) In the case of each registration effected by Buyer
pursuant to Section {653 [6.4] Buyer will keep Seller advised in writing as to the
initiation of each registration and as to the completion thereof. At its expense {except as
otherwise provided in Section {6:5¢c}} [6.4(¢)] abave) Buyer wilk:

' (&) Xkeep such regisiration effective for a period of six
months or until Seller has completed the distribution described in the registration
statement relating thereto, whichever first occurs; '

(B) furnish such number of prospectuses and other
documents incident thereto as Seller from time to time may reasonably request; and

(C) notify Seiler, (1) when a prospectus or any prospectus
supplement or post-cffective amendment has been filed, and, with respect to the
registration statement or any post-effective amendment, when the same has become
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effective; (2) of any request by the SEC or any other federal or state governmental
authority during the period of effectiveness of the registration statement for amendments -
or supplements to the registration statement or related prospectus or for additional
information relating to the registration statement, (3) of the isspance by the SEC or any
other federal or state governmental authority of any stop order suspending the
effectiveness of the registration statement or the initiation of any proceedings for that
purpose, (4) of the receipt by Buyer of any notification with respect to the suspension of
the qualification or exemption from qualification of any of the Registrable Secarities for
sale in any jurisdiction or the initiation of any proceeding for such purpose; or (5) of the
happening of any event which makes any statement made in the registration statement or
related prospectus or any document incorporzted or deemed to be incorporated therein
by reference untrue in any material respect or which requires the making of any changes
in the registration statement or prospectus so that, in the case of the registration
statement, it will not contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein
not misleading, and that in the case of the prospectus, it will not contain any untrue
statement of a material fact or omit to statc any material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein,
in the Hght of the ¢ircumstances wnder which they were made, not misleading,

(e)  Buyer may, upon the happening of any event (x) of the kind
described in clauses (2), {3), {4), or (5) of Section {6—5@)&}6@}} [EAHDENEC)T or ()
that, in the judgment of Buyer’s Board of Directors, renders it advisable to suspend use
of the prospectus due to pending corporate developments puhhc filings with the SEC or
similar events, suspend use of the. prospectus on wnttcn nouce to Seller ffor-mo-metre

eyt i ; e}, in which case Seller
sha]l dlsconun'ue dlsposmon nf Regxsttable Secnnues covered ’oy the registration
statement or prospectus until copies of a supplemented or amended prospectus are
distributed to Seller or until Seller is advised in writing by Buyer that the use of the
applicable prospectus may be resumed. Buyer shall use its reasonable efforts to ensure
that the use of the prospectus may be resumed as soon as practicable. Buyer shall use
every reasonable effort 1o obtain the withdrawal of any order suspending the
effectiveness of the registration statement, or the lifting of any suspension of the
qualification (or exemption from qualification) of any of the securities for sale in any
jurisdiction, at the earlicst practicable moment. Buyer shall prepare as soon as
practicable a supplement or post-effective amendment to the registration statement or a .
supplement to the related prospectus or any document incorporated therein by reference
or file any other required document so that, as thercafter delivered to the purchasers of
the Registrable Securities being sold thereunder, such prospectus will not contain an
untrue statement of a material fact or omit to state a material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances nnder
which they were made, not misleading.

() Indemnification.
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- Act state securities law or any mle or re

. - i) Buyer will indemnify and hold harmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which a
registration has been effected pursuant to this Section £65} [6.4] and each underwriter,
if any, and each person who controls any underwriter of the Registrable Securities held
by or issuable to Seller, against all claims, losses, damages, costs, expenses and liabilities
whatsoever (or actions in respect thereof) arising out of or based on any untroe
statement (or alleged untrue statement) of a material fact contained in any registration
statement, preliminary or final prospectus contained therein or any amendment or
supplement thereto,{-o ing-circular-or-other-documents-Gneludins-anywralated

':.' atien stateme ':.::.:.::‘: he-likarineides B3 &8 .5....:::; or -
based on any emission (or alleged omission) to state therein a material fact required
be stated therein or necessary to make the statements therein not misleading, or any
violation by Buyer of the Securities Act or any state securities law or of any rule or
regulation promulgated under the Securities Act or any state securitics law applicable to
Buyer and relating to action or inaction required of Buyer in connection with any such
registration, and will refmburse Seller, each of its officers and directors, and each person
controlling Seller, each such underwriter and each person who controls any such
underwriter, for any legal and any other expenses [as] reasonably incurred in connection
with investigating or defending any such claim, loss; damage, cost, expense, Kability or
action, provided that Buyer will not be liable in any such case to the extent that any such
claim, loss, damage, cost, expense, or linbility ariscs out of or is based on any untrue
statement or omission based upon written information furmished to Buyer by an
instrument duly executed by Seller or any underwriter and stated to be specifically for
use therein. :

(i) Seller will, if Registrable Securities held by or issuable
to Seller are included in the securities as to which such registration is being effected,
indemnify and hold harmless Buyer, each of its directors and officers who sign such
registration statement, each underwriter, if any, of Buyer's securities cavered by such
registration statement, cach person who conirols Buyer within the meaning of the
Securities Act against all claims, Josses, damages, costs, expenses and liabilitics
whatsoever (or actions in respect thereof) arising out of or based on any untrue
statement of a material fact contained in any such registration statement, preliminary or
final prospectus contained therein or any amendment or supplement thereto, {offering

© =3 FOTIICEROH

the-Eke)} incident to any snch registion, or based on any omission [(or alleged
omiission)] to state therein a material fact required to be stated therein or necessary to
make the statements therein not misleading, [or 2 £ iti

Act or any state securities law applicable tg Seller and relating to action or inaction
required of Seller in connection with any such registration] and will reimburse Buyer,
such directors, officers, persons or underwriters for any fegal or any other expenses [as]
reasonably incurred in connection with investigating or defending any such claim, loss,
damage, cost, expense, liability or action, in each case to the extent, but only to the
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extent, that such untrue statenmnt or omzssion is made in such rcgisn'aﬂon statement,
praspectus, {of B ar-pther-document} In reliance upon and in conformity
with written mformanon furmshed to Buyer by an instrument duly executed by Seller and
stated to be specifically for use therein; provided, however, that the foregoing mdcmmty
agreement is subject to the condition that, insofar as it relates to any such untrue
statement or omission made in the preliminary prospectus but eliminated or remedied in
the amended prospectus on file with the SEC at the time the registration statement
becomes effective or the amended prospectus filed with the SEC pursuant to Rule
424(b) (the "Final Prospectus"), such indemnity agreement shall not inure to the benefit
of Buyer, any undcrwriter or any Holder, if there is no underwriter, if a copy of the Final
Prospectus was not furnished to the person or entity asserting the loss, liability, claim or
damage at or prior to the time such action is reguired by the Securities Act.

(i) Bach party entitled to indemmification under this
Section {65te3} [6.4(e)] (the "Indemnificd Party”) shall give notice to the party required
to provide indemnification (the "Indemmifying Party") promptly after such Indermified
Party has actual knowledge of any claim as to which indemnity may be sought, and shall
permit the Indemnifying Party to assume the defense of any such claim or any litigation
resulting therefrom, provided that counsel for the Indemnifying Party, who shall conduct
the defense of such ¢laim or litigation, shall be approved by the Indemnified Party
(whose approval shall not unreasonably be withheld), and the Indemmnified Party may
participate in such defense at such party’s expense. No Indemnifying Party, in the
defense of any such claim or litigation, shall, except with the consent of each Indemnified
Party, consent to entry of any judgment or enter into any scttlement which does not
include as an unconditional term thereof the giving by the claimant or plaintiff to such
Indemnified Party of a release from all liability in respect to such c¢laim or litigation. If
any such Yndemnified Party shall have been advised by counsel chosen by it that there
may be one or more legal defenses available to such Indemnified Party which are
different from or additional to those available to the Indemnifying Party, the
Indemnifying Party shall not have the right to assume the defense of such action on
behalf of such Indemnified Party and will promptly reimburse such Indemnified Party
and auy person controlling such Indemnified Party for the reasonable fees and expenses
of any connsel retained by the Indemmified Party, it being understood that the
Indemnifying Party shall not, in connection with any ene action or separate but similar or
related actions in the same jurisdiction arising out of the same general allegations or
circumstances, be liable for the reasonable fees and expenses of more than one separate
firm of attorneys for such Indemnified Party or controlling person, which fixm shall be
designated in writing by the Indemnified Party to the Indemnifying Party.

(g)  Contribution. If the indemnification provided for in
Section {éé(e)} [6.4(e)] is unavailable or insefficient to hold harmless an Indemnified
Party thereunder, then each Indemnifying Party thereunder shall contribute to the
account paid or payable by such Indemmnified Party as a result of the losses, <laims,
damages, costs, expenses, liabilities or actions referred to in Section {6-5¢e}H} [64(e)({]
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or (ii), as the case may be in such proportion as is appropriate to reflect the relative
fault of the Indemnifying Party on the one hand and the Indemnified Party on the other
in connection with statements or omissions which resulted in such losses, claims, damages
or liabilities, as well as any other relevant equitable considerations. The relative fault
shall be determined by reference to, among other things, whether the untrue or zlleged
untroe statement of 2 material fact or the omission or alleged omission to state a
material fact relates to information supplied by the Indemnifying Party or the
Indenmified Party and the Parties’ relative Intent, knowledge, access to information and
opportunity to corréct or prevent such untrue statements or omission. The Partics
hereto agree that it would not be just and equitable if contributions pursuant to this
Section {6565} [6.4(f)] were to be determined by pro rata or per capita allocation or by
any other method of allocation which does not take account of the equitable
considerations referred to in the first sentence of this Section {65¢8} [6.4(0]. The
amount paid by an Indemnified Party a5 a result of the losses, claims, damages or
liabilities referred to in the first sentence of this Section {6:5¢5} [6.4(D)] shall be deemed
to include any legal or other expenses reasonably incurred by such Indemnified Party in
connection with investigating or defending any action or claim which is the subject of this
Section {658} [6.4(D)]. Promptly after receipt by an Indemnified Party of notice of the
commencement of any action apainst such party in respect of which a claim for
contribution may be made against an Indemnifying Party under this Section {655}
[6.4(0), such Indemnified Party shall notify the Indemnifying Party in writing of the
commencement thereof if the notice specified in Section {6-5¢e}@Ei)} [6.4(e)(iii)] has not
been given with respect to such action; provided that the omission so to notify the
Indemnifying Party shall not relicve the Indemnifying Party from any Liability which it
may have to any Indemnificd Party otherwise under this Section {6:5(93 [6.4(0)], except
to the extent that the Indemnifying Party is actnally prejudiced by such failure to give

_ notice. No Person guilty of frandulent misrepresentation (within the meaning of Section
1 i(f) of the Securities Act) shall be entitled to contribution from any person who was
not guilty of such fraudulent misrepresentation.

() Information by Holder. Seller shall furnish to Buyer such
information regarding Scller and the distribution proposed by Seller as Buyer may
reasonably request in writing and as shall be required in connection with any registration
referred to in this Section {65} [64]. -

(i)  Rule 144 Reporting With a view to making available to Seller
the benefits of certain reles and regulations of SEC which may permit the sale of
Registrable Securities to the public without registration, Buyer agrees to:

)] make and keep public information available, as those
terms are nunderstocd and defined in Rule 144 under the Securities Act, at all times after
ninety (90) days after the effective date of the first registration filed by Buyer which
involves a sale of securities of Buyer to the peneral public;
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- (i) file with the SEC in a timely maxmexr all reports and
other documents required of Buyer under the Securities Act and the Exchange Act; and

. (iii) furnish to Seller so long as it owns any Registrable

Securities forthwith upon request a written statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (90) days after the
effective date of said first registration statement filed by Buyer), and of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), 2 copy of the most recent annual or quarterly report of Buyer, and soch
other reports and docurnents so filled by Buyer as may be reasonably requested in
availing Seller of any rule or regulation of the SEC permitting the selling of any such
securities without registration.

Transfer of Repistration Rights. Any registration rights
granted by Buyer under this Section {65} [6.4] may be assigned by Sellex in connection
with the sale by Seller of any Registrable Securities, [tg 2 transferee or asg ignee, who,

afier such assipnment or transfer, holds at Jeast 500,000 shares and following such

" assignment, the assignee shall be entitled to all rights of Seller nnder this Section ~{6:5}
{6.4], provided that such assignee agrees in writing to be bound to the obligations of
Seller under this Section {65} [6.4].

(k) Termination of Registration Rights, All registration rights
provided hereunder shall terminate upon the earlier {o occur of (a) the tenth anniversaxy
of the Closing and (b) such time as Seller is able to sell all of its Registrable Securities
under Rule 144 during any two successive, three-month periods.

()  Future Grants of Registration Rights. Buyer agrees for the
benefit of Seller that it will not grant registration rights with respect to any of its
securities upon terms more favorable to the holders of such securities than those

contained herein.

[65 Standstill Apreement

(a) Standstill. Notwithstandin

Agreement, subject to the exceptions set fgh n ScctiﬁS{lg!, without the approval of

the Board of Directors of Buver (whether by writter f the di

any other

lection of any directors of Buyer ("Voting Securities™), an

Tmeaning, sef forth in Rule 13d-3 of the Exchange Act) Of any securitics of Buyer entifled
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(b)  Exceptions to Standstill Pruvis1gn

()  Notice of Securities Purchases and Sales, Scller shall a.dws
plans to acquire or dispose of beneficial ownership of Securities, or rights

(d) Acts in Concert with Others Selley shall not lom
ate ther otherwise act actm concert
g f

ct; {v) in {ransactions not
) not, dlrectly_ or
l
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sponse to an o ch } )
§cg;n;1gs that (a) is made by or on behalf of Buver. or (b) is made by another person or
group to all holdérs of Securities and is not opposed by the Board of Directors of Buyer

within the time such Board is regmred, pursuant to regu ations pnder the Exchange Act,
to advise Company shareholders of such Board’s position on such offer.

dlrectors at the date hereof or (v} an othcr cvcntshall onmth resect to sch ',-.

that would he reg;yred to be | regnrted in response to Item 6(e) {or any successor

rovision) of Schedule 14A of Regulation 14A promulpated under the Fxchange Act

() Intheeventofa proposed Change of Control of Seller,

Sellcrshalldehver to Buver written notice of the prop osed Change of Control at least 30

hataChangcof Contral is grogoscd
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Q Within twenty (20) days following recei Buyer of the

_ { B; qtten notice of
rchase such Securities wnhm such twenty (20} day period. If Buyer notifies
ire such Securities in accordance Wlth this Section 6.6, a

(i If th ities are actively traded over-the-
ounter, the fair market value shall be deemed to be the average of the closing
yid_or sale prices (whichever is applieable) over the thirty-day period ending three

3) days prior to the closing of the rchase' and

iii

other quatified valuation consultant to und ertake such determination. In the
event Buyer and Seller fail to 50 apree within ﬁve (5) busmess days after the

lectior YSr all costs and fees of ch
bankmg ﬁrms or other valuanon guakfied consultants, and shalt coogerate fuug
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egd d by §uch ﬁ%

67 Buyers Risht of First Refusal
{a)  First Refosal Right

WI tice to Buyer set 3 including
of the Erogosed gurchaser and the date on or aboug which such sale js. gmgused ta be
eted. Buver shall have the nht of first refusal to acquire such Secund: h

below). as provided in this Section,

(i}  Scllex shall have wntil twenty (20) days after the

receipt of suchanonce toelectb nonce to Buyer to acquire all or any p omon of such

rccergtbz Seller of such notice of Buxer‘slectlon on.

(i) Inthe event Seller ele exercise the foregoin
right of first refusal Seller r shall | have sixty (60) days ta sell such Secunnes on the same

e Y r o _-——_an st — i~
in §ect1cm 6 7jb!(uz below. If an 1tem of consideration constitutes securities which are
e _the value of such items shall be the

average of th theclos: ng rices of such s secunhes on such exchange during (with reference
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Cschanze) cech day within the Riteen (15 tradig days on such National Exchange prior
io the First Offer Notice Date

For pu e hi "Natmnal Exchange” means the New

acific Stock Exchange or the National Market gstem m of the National Association of

Securities Dealers, Inc,

{ii) The detenmination of '

by an inv§§tment banking firm or other qualified consultant of 3 nanggg_l ccogm’ d
standing, in accordance thhthxs . Buyer and Ser shall endeavor to mutuail:

: h " £ Buver and Seller . shall choose onesuchmvestmcm banhng firm or other
uahfied consultarnt and w1thin five (5 busmess days after such failure, the respective

; ' ARTICLE VII

TERMINATION, AMENDMENT AND WAIVER

7.1  Teumination. Except as provided in Section 7.2 below, this
Agreement may be terminated and the Acquisition abandoned at any time prior to the -
Closing Date:

{a) by mutual consent of Seller and Buyer;

(b) by Buyer or Seller if: (i) the Closing has not occurred by
[February 28, 1996]; (ii) there shail be a final nonappealable order
of a federal or state court in effect preventing consummation of the Acquisition; or (ii)
there shall be any statute, rule, regulation or order enacted, promulgated or issued or
deemed apphcable to the Acquisition by any Governmental Enuty that would make
consummatbion of the Acquisition illegal;
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(c) by Buyer if it is not in material breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of Seller and such breach has not been cured
within five (5) business days after written notice to Seller (provided that, no cure pericd
shall be required for a breach which by its nature cannot he cured);

{d) by Buyer at any time prior to November 1, 1995, if as a result
of its due diligence 1eview of the Business subsequent to the date of this Agrecment it
discovers & fact or condition existing on the date of this Apreement and not disclosed to
Buyer pnor to or on the date of this Agreement that Buyer -fbelisves;} [reasonabily
determines] in its good faith reasonable judgment, has a material adverse effect on the

{feendition} [Business Condition] of the Business {or-subsiantiolly-impairs-the value-of
this-Business};

(¢} ' by Seller at any time prier to November 1, 1995 if as Icsult of
its due diligence review of Buyer subsequent to the date of this Agreement it discovers a
fact or condition existing an the date of this Agreement not disclosed to Seller prior to
or on the date of this Agreement that Seller believes, in its good faith reasonable
judgment, has a material adverse effect on the {velne-of-the-Sheres-to-Seller} [Business
Condition pf the Business};

(f) by Seller if it is not in material breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of Buyer and such breach has not been cured
within five (5) business days after written notice to Buyer (provided that, no cure period
shall be required for a breach which by its nature cannot be cured).

72  Effect of Termination. In the event of termination of this
Agreement as provided in Section 7.1, this Agreement shall forthwith become void and
{here shall be no Hability or obligation on the part of Buyer or Seller, or their respective
officers, directors or shareholders, provided that each party shall remain liable for any
‘breaches of this Agreement prior to its termination; and provided further that, the
provisions of Sections of this Agreement shzll remain in full force and effect
and survive apy termination of 1his Agreement.

73 Amendment. This Agreement may be amended by the parties
hereto at any time by execution of an instrument in writing signed on behalf of each of
the parties bereto.

74  Extension: Waiver, At any time prior to the Closing Date, Buyer on
the one hand, and Seller, on the other, may, ta the extent legally allowed, (i) extend the
time for the performance of any of the obligations of the other party hereto, (ii) waive
any inaccuracies in the representations and warranties made to such party contained
herein or in any document delivered pursuant hereto, and (iii) waive compliance with
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any of the apreements or conditions for the benefit of such party contained herein. Any
agrcement on the part of a party hereto to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed on behalf of such party.

ARTICLE YHI
INDEMNIFICATION

8.1 Survival of Representations, Warranties and A
’ : Notwithstanding any investigation conduncted at any time with regard
thereta by or on behalf of either party, the representation made by Seller in Section 2.10,
including any schedules thereto, shall survive the execution, delivery and performance of
this Agreement. The obligation of indemnity provided herein shall terminate one (1)
year after the Closing.

82 Indemmification.

(i)  Seller hereby agrees to indemmify and hold harmless Buyer
against any and all losses, liabilities, damages, demands, claims, suits, actions, judgments
or causes of action, assessments, costs and.expenses, including, without limitation,
interest, penalties, attorneys’ fees, any and all out-of-pocket expenses incurred in
investigating, preparing or defending against any litigation, or any claim whatsoever, and
any and all amounts paid in settlement of any claim or litigation, only to the extent that
the apggregate of the foregoing exceeds $250,000, (collectively "Damages") asserted
against, resulting to, imposed wpon, or incurred or suffered by Buyer, directly or
indivectly, as a result of or arising from any inaccuracy in or breach of the representation
and warranty made by Seller in Section 2.10, including schedules thereto. Seller’s
indemnity obligation pursuant to this Article VIII shall in no event exceed $5,000,000,

8.3 Procedure for Indemnification with Respect to Third-Party Claims.

- (i)  If Buyer determines to seek indemnification nnder this
Article VIIT with respect to Identifiable Claims (the party seeking such indemnification
hereinafter referred to as the "Indemnified Party” and the party against whom soch
indemnification. is sought is hereinafter referred to as the *Indemnifying Party”) resulting
from the assertion of liability by third parties, the Indemmified Party shall give notice to
the Indemnifying Party within 60 days of the Indemnified Party becoming aware of any
such Identifiable Claim or of facts upon which any such Identifiable Claim will be based;
the notice shall set forth such material information with respect thereto as is then
reasonably available to the Indemnified Party.. In case any such liability is asserted
against the Indemnified Party, and the Indemnified Party notifies the Indemnifying Party
thereof, the Indemnifying Party will be entitled, if it so elects by written notice delivered
1o the Indemnified Party within 20 days after receiving the Indemnilied Party’s notice, to
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assume the defense thereof with counsel reasonably satistactory to the Indemnified Party,
Notwithstanding the foregoing, (i) the Indemnified Party shall also have the right to
employ its own counsel in any such case, but the fees and expenses of such counsel shall
be at the sole, unreimbursable expense of the Indemnified Party unless the Indemnified
Party does not assame control or the Indemnified Party shall reasonably determine that
there is a conflict of interest between Buyer and Seller with respect to such Identifiable
Claim, in which case the fees and expenses of such commse! will be borne by the
Indemnifying Party, (if) the Indemnified Party shall not have any obligation to give any
notice of any assertion of lability by a third party unless such asscrtion is in writing, and
(iif) the rights of the Indemnified Party to be indemnified hereunder in respect of
Identifiable Claims resulting from the assertion of liability by third parties shall not be
adversely affected by its failure to give notice pursuant to the foregoing unless, and, if so,
only to the extent that, the Indemnifying Party is materially prejudiced thereby. With
respect to any assertion of lability by a third party that results in an Identifiable Claim,
the parties hereto shall make available to each other all relevant information in their
possession material to any such assertion.

(i) In the event that the Indemnifying Party, within 20 days after
receipt of the aforesaid notice of an Identifiable Claim, fails to assume the defense of
the Indemnified Party against such Identifiable Claim, the Indemnified Party skall have
the right to undertake the defense, compromise or setilement of such action on behalf of
and for the account and risk of the Indemnifying Party. '

(iii) Notwithstanding anything in this Section to the contrary, (i) if
there is a reasonable probability that an Identifiable Claim may materially and adversely
affect the Indemnified Party, other than as a result of money damages or other money
payments, the Indemnified Party shall have the right to participate in such defense,
compromise or settlement and the Indemnifying Party shall not, without the Indemnified
Party’s written consent (which consent shall not be unreasonably withheld), settle or
compromise any Identifiable Claim or comsent to entry of any judgment in respect
thereof unless such settlement, compromise or consent includes as an wnconditional term
thereof the giving by the claimant or the plaintiff to the Indermified Party a release from
all lability in respect of such Identifiable Claim.
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ARTICLE IX

GENERAL PROVISIONS

9.1  Noptices. All notices and other comnmunications hereunder shall be
in writing and shall be deemed given if delivered persomally or by commercial delivery
service, or mailed by registered or certified mail (return receipt requested) or sent via
telecopy (with acknowledgment of complete transmission) to the parties at the following
addresses (or at such other address for a party as shall be specified by like notice):

(a) ~ if to Buyer, to:
" The Santa Cruz Operation, Inc.
400 Encinal Street
P.O. Box 1900
Santa Cruz, CA 95061-1900
Attention: Legal Department
Telecopy No.: (408) 427-5474

with 2 copy to:

Brobeck, Phleger & Harrison
Two Embearcadero Place

2200 Geng Road

Palo Alig, CA. 94303
Attention: Edward M. Leonard
Telecopy No.: (415) 496-2921

(b) if to Seller, to:

Novell, Inc. |
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Attention:
Telecopy No.:

with a2 copy to:

Wilson Sonsini Goodrich & Rosati
650 Page Mill Road

Palo Alto, Califoraia 94304
Attention: Larry W. Sonsini
Telecopy Nao.: (415) 496-4084

92  Survival. The representations and warranties contained in Section 2
and Section 3 hereof except for the representation of Seller set forth in Section 2.10 shall
not survive the closing of the sale of assets and issuance of stock contemplated by this
Agreement; provided, however, that the foregoing provision shall not eliminate the rights
and remedies of the parties hereto in the case of a willful frand by the other party
provided that the agreed party shall establish all elements of the existence of such frand
by clear and convincing evidence.

93 Interpretation. When a reference is made in this Agreement to
Schedules or Exhibits, such reference shall be to a Schedule or Exhibit to this
Agreement unless otherwise indicated. The words "include,” "includes” and "including’
when used berein shall be deemed in each case to be followed by the words “without
limitation." The table of contents and headings contained in this Agreement are for
reference purposes oxnly and shall not affect in any way the meaning or interpretation of
this Agreement.

94  Counterparts, This Agreement may be executed in one or moere
counterparts, all of which shall be considered one and the same agreement and shall
become effective when one or more counterparts have been signed by each of the parties
and delivered to the other party, it being understood that all parties need not sign the
same counterpart.

9.5 Entire Agreement. This Agreement, and the Schedules and Exhibits
hereto: () comstitute the entire agreement among the parties with respect to the subject -
matter hereof and supersede all prior agreements and understandings, both written and
oral, among the parties with respect to the subject matter hereof; (b) are not intended to
confer upon any other person auy rights or remedies hereunder, unless expressly
provided otherwise; and (c) shall not be assigned by operation of law or otherwise except
as otherwise specifically provided.
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9.6  Severability. In the event that any provision of this Agreement or
the application thereof, becomes or is declared by a court of competent jurisdiction to be
illegal, void or unenforceable, the remainder of this Agreement will continue in full force
and effect and the application of such provision to other persons or circumstances will be
interpreted so as reasonably to effect the intent of the parties hereto. The parties
farther agree to replace such void or unenforceable provision of this Agreement with a
valid and enforceable provision that will achieve, to the extent possible, the economic,
business and other purposes of such void or unenforceable provision.

97  Other Remedies. Except as otherwise provided herein, any and all
remedies berein expressly conferred upon a party will be deemed cumulative with and
pot exclusive of any other yemedy conferred hereby, or by law or equity upon such party,
and the cxercise by ¢ party of any one remedy will not preclude the exercise of any other
remedy. , . :

9.8 Governing Taw. This Agreement shall be governed by and
comstrued in accordance with the laws of the State of California regardless of the Jaws
that might otherwise govern under applicable principles of conflicts of laws thereof.

9.9  Rules'of Construction, The parties hereto agree that they have
been represented by counsel during the negotiation and execution of this Agreement
and, therefore, waive the application of any law, regulation, holding or rule of
construction providing that ambiguities in an agreement or other document will be
construed against the party drafting such agreement or document.
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IN WITNESS WHEREOF, Buyer and Scller have caused this Agreement

to be signed by their duly authorized respective officers, all as of the date first written

above,

THE SANTA CRUZ OPERATION, INC.

By:
Narne?
Title:

NOVELL, INC,

By:
Name:
Title:
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