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ASSE.. PURCHASE AGREEMENT

entered into as of Septemp 995 by and between The Santa Cruz Operation, Inc,
a Delaware corporation ( and Novell, Inc., a Delaware corporation ("Seller”).

RECITALS

This ASSET AGREEMENT {the “Agreement") is made and
i A

A.  Seller is engaged in the business of developing a line of software products
currently known as Unix and UnixWare, the sale of binary and source code licenses to
various versions of Unix and UnixWare, the support of sach products and the sale of
other prm.‘;ucts which are directly related to Unix and UnixWare (collectively, the
“Business").

B.  The Boards of Directors of each of Seller and Buyer believe it is in the
best interests of each company and their respective stockholders that Boyer acquire
certain of the assets of, and assume certain of the liabilities of Seiler comprising the
Business (the "Acquisition”).

C.  In connection with the Acquisition Buyer will issue tq
shares of Common Stack of Buyer (the "Shares”).

D. In conmection with the acquisition by Seller of the Shares, Buyer and Seller
desire to set forth certain agrecments with respect to the governance of Buyer following
the closing of the Acquisition.

NOW, THEREFORE, in consideration of the covenants, promises and
representations set forth herein, and for other good and valuable comsideration, the
parties agree as follows:

ARTICLE I
THE ACQUISITION

11  Purchase of Assets,

() Purchase and Sale of Asscls, On the terms and subject 10 the
conditions set forth in this Agreement, Seller will sell, convey, transfer, assipn and deliver
to Buyer and Buyer will purchase and acquire from Seller on the Closing Date (as
defined in Section 1.4), all of Seller’s right, title and interest in and to the assets and
properties of Seller relating to the Business (collectively the "Assets”) identified on

APRPAT\RENOT47RE1. 04
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Schedule 1.1 (a) hereto. Notwithstanding tlie foregoing, the Assets to be so purchdsed
shall not include those assets (the "Excluded Assets”) segforth on Schedule 1.1 (b))

) A ifs. AT the Closing Buyer shall assume
those obligations and liabilities c. n Schedule 1.1(c) hersto (collectively,
the "Assumed Liabilities").

sumed or guarantee other liability or obligation of nature of Selley. or clai
of such liability or obligation, whether accrued, matured of unmatyred, Jiguidated or
anliguidated, fixed ot cgntingent, known or unknown arising out of (i} acts ox
occurrences, op rclated to any of the Assets, prior to the Clgsing Date, or (ii) any.other
igati eller which i not an Assumed Ligbility (coll ively, th

12  Consideration.

(a) iderati sets; St On the terms and subject 1o
the conditions set forth in this Agreement, as full payment for the transfer of the Assets
by Seller to Buyer, at the Closing Buyer shall assume the Assumed Liabilities and issue
to Sellex shazes of fully paid and nonassessable shares of Common Stock of

Buyer (the "Shares” or the "Purchase Price"). pneh- fve porcest (e

()] ideration for Assets; jes. As additional
consideration for the transfer of the Assets by Seller to Buyer, Buyer agrees to collect

p u‘ B8~V 2 G35 ;«»12_:; -. .2. ane :..:: T ~dfed and
paymenis-of-any-land} alties Gescribed andoyad in Section 4.16 hereof
In addition, Buyer agrees th Iphke payment to Seller of additional royalties on account of
e of UnixWare prod The am: and timing of additional royzlties to be
paid in copnection the Ware. are identified in detail on Schedule
12(b) hereto. [Sellershalibe e titled to conduct periodie audits of Buver concerning
rovalties gnd pavments due to Selgr ]l emmder or under the Ry apreements provided
that Selles shall not condnct such audits mors often than twice pez yeag atcr Xed opable
sticesand during normal business hours, The cost of am ch audit] shall be borne b
Seller umicss such audit reveals 3 payment shorifall in_excess of $% of amounts due
horeunder] \ v wiade tar WAMF he (oib % sul aubt dull be Bad borne by Bugr.

(c)  Alldcation of Purchase Price. Within 45 days following the
Closing Buyer shall prepare nyd deliver 10 Selier{&{.] subject to Seller’s approval§}Ll
aa allocation of the Purchase Price plus any other consideration properly allocable
among the Assets (the "Allocgtion”). The parties agrec that all tax returns and reports

R

oW
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§9)} [L4] Non-Assiprment of Certain Jtems. Notwithstanding auything
to the contrary in this Agreement, to the cxtent that the assignment or license :
hel'eunderofany OftheAssets ase-tho-Seher-Intallecfapt T ropere alated-therota B
conteeetd shall require the consent of any other party (or in the eveat that any of the _&wjﬂ
same shall be nonassignable), neither this Agreement nor any action taken pursuant to
its provisions shall constitute an assignment or license or an agreement to assign or
license if the requisite consents are not obtained and such assignment or license or
attempted assignment or license would constitute 2 material breach or result in the loss

or dimimution thereof; provided, however, that in-eseh-suei-eas®y Seller atitsown .
expense, use JM-fhest} [reasonable commercial] efforts to obtai party

ptherg >-an-ascipament-or-ticet pnplicable) to Buyer,and/her ¢ancerds
. Buyer using such efforts as it deems necessary or appropriate {0 effect the same. Inthe seeded
o assigmments or licenses,provided-tor-o X n-thisApresment-—cano +
e be fully provided to Buyer, Seller shall neg 3 aisign =
Assets su 8s to afford Buyer, to the extent p nefits and f:dﬂ: *
©e

rights as if such assignmen oecnrred.

of heenge
{43} [1.5] Transitional Coniracts. The parties acknowleds
#dv not be practical or advisable to assign or terminate,Contra: such as Seller's MLA
Ao € Agreemenis)] purseant to which Seller has grante third parties rights to sell i)
49 W | disiribute, oo obtain Shenprodnataarie support intai ransatio Selles’y Dnim
[ o - Contracts). In such cases, Seller and Buyer will use diligent efforts to transition such peducty

business _[(concerning the Business only}] and the customer relationship to Buyer such
that {erdems—will-be-BHed} new agre ts concerning the Business ed
into] by, and support and malutenance fwill bet provided by, Buyer, except whers Buyer
is unabls illiagl t6 do so. In any event, Buyer shall be entitled to the revemme
and benefits received by Scller reasonably attributable to £
suppart or maintepance {theresd}: [of the products] pursuant 1o such Transitional
Contracts (even if prepaid before Closing) net of Seller’s identifiable direct expenses of
isteibution} support and maintenance related specifically thercto and documented to
Buyer. Seller may retain such units of inventory of products as it deems reasonably
necessary solely to satisfy customers under Transitional Contracts in accordance with this
paragraph if Buyer is unable for-uswilling} to do so. [Following the Closing,] Seller
sha]lnoten:crinu}any new Trapsitional Contracts nor extend the tumﬁgfanymshng

tually

Concurrent with -@ ing, Buyer shall execute 2 license agreement
under which it shall grant to Seller a rdyaltyfre¢/perpetual,license 10 (i) all of the

{transferred-assets} [technolony included in the Assets] and (i) ail derivatives of ths
frransfor-essois} [technologyl included in [the Assets. ing p] the "Eiger" product

bk
MW‘_

o W
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@
easd Seller agrees that it shall use %@{:md tecbaology ouly (i) for internal
purposes without restriction or (i) for res bundles brintegrated products sold by
SeMer which are ':I directly competitive with the core products of Buyer and in which

licknsed b knology does not constitute a primary portion {fof the vatue of the

totah-bundled oriatep ated praduct. {J} The license agreement shall include reasonzble
OIOVISIOnS. £ ing Buyer’s obligation to provide documentation {{fend-suppexif-ol-the
-} [and SUpporhe Asseti, The license agreemoent shallfprovid abe

ot Seller with an untimited rovalty-free’perpetued, license tg , sechrolnreanciuded Aniny
. A v etaarpon the oocarrence of a chiange of coniro) of Buver described in Section 6.3(c
b hereof. In the event of a Change of Control o Seller (as defined in Section 6.5 bereo!
s _the icense granted frerevndes shall be imited to Seller products! developed o
= substantially developed as of the time of the/Change of Control ]
gLy Loctmed Tockaly

b et GSHLT Closing

e . .

* (a) Closing. Unless this Agreement is earlier terminated

pursuant to {Seetiea—3[Article V1] the closing of the transactions contemplated by this
Agreement (the "Closing") shall be beld at the offices of Wilson, Sonsini, Goodrich &
Rosati, 650 Page Mill Road, Falo Alto, California 94304, at 10:00 a.m. on the date which
s two business days following satisfaction or waiver of the last of the conditions to
Clasing as set farth in the Article IV hereof, or on such other time and/or date as the
parties agree (the actnal date on which the Closing occurs is referred to herein as the

*Closing Date").
() Delivery, At the Closing:
@ Buyer shall deliver to Seiler an instrument of
assumption of liabilities by which Buyer shall assume the Assumed Liabilitics as of the
Closing;

(i) Buyer shall deliver 10 Seller a certificate or certificates
representing the Shares;

(iif) Seller shall deliver to Buyer all bills of sale,
endorsements, assignments, consents to assignments to the extent obtained and other
instraments and documents as Buyer may reasonably request to sell, convey, assign,
transfer and deliver to Buyer Scller’s title to all the Assets; and

(iv) Seller and Buyer shall defiver or cause 1o be delivered
to one another such other instruments and documents necessary or appropriate to
evidence the due execution, delivery and performance of this Agreemexnt.

() Taking of Necessary Action: Fyrther Actlon, If, at any time
after the Closing Date, any further action is pecessary or desirable to carry aut the

BPHPA1 \RB\INATRE! .04 [
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consummation of the transactions contemplated hereby wili not, conilict with or result in
any violation of any statute, law, rule, regolation, judgment, order, decree, or ordinance
applicable to Seller, or its properties or assets that, individually or in the aggregate,
reasonably would be expected to have a material adverse cffect on the Business
Condition of the Business, or conflict with any provision of the Cerificate of
Incorporation or Bylaws of Seller or result in any breach or default (with or without
natice or lapse of time, or both) under, or give rise to 2 right of termination, cancellation
or acceleration of any obligation or to loss of a material benefit under, or result in the
creation of a lien or encumbrance on any of the properties or assets of Seller pursuant to
any agreement, contract, note, mortgage, indenture, lease, instrument, permit, concession,
franchise or lcense to which Seller is a party or by which Seller or its properties or
assets may be bound that would reasonably be expected, cither individually or ia the
aggregate, to have a material adverse effect on the Business Condition of the Business).
No consent; approval, arder or authorization of, or registration, declaration or filing with,
any court, zdministrative agency, commission, regulatory authority or other governmental
authority or instrumentality, domestic or foreign (2 "Governmental Entity™), is required
by or with respect to Seller in connection with the execution and delivery of this
Agreement or the consummation by Seller of the transactions contemplated hereby,
except for (i) the filing of a pre-merger notification report under the Hart-Scott-Rodino
Antftrust Improvements Act of 1976, as amended (the "HSR Act’), (ii) those required to
be made cr obtained by Buyer or any of its affiliates, (jii) such consents, approvals,
orders, anthorizations, registrations, declarations and filings as would not have a material
adverse effect on the ability of Seller to transfer the Assets to Buyer at the Closing.

23  Financial Stutements, Seller has fornished Buyer with unaudited

3 [Toformation”)]. The Business Financial
{Statesments} ationhbave-been prepared in accordance with generally accepted
accounting principles consistently applicd (except as may be indicated in the notes
thereto) and fairly present, in all material respects, the financial position of the Business
as at the dates thereof and the results of operations {and-¢hanges-in-Hasneld HEE
for the periods then ended. There has been no material change in Seller’s accounting
policies during such periods relating to the Busine ibed.i
. T T L AWy g -

=geed ii3isyaploleasEey

- chonpes-n-Anapeinl-posties

24 Compliance with Law. Seller has conducted the Business 50 a5 to
comply in sll material respects with all laws, rules and regulations, judgments, decrees or
orders of #ny Governmental Entity applicabic to its cperations except wheze the failure
50 t0 comply reasonably would not be expected fo have a material adverse effect on the
Business Condition of the Business. As of the date hereof, there are no judgments or

EPHPATARB\O147561.04 7
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orders, injunctions, decrees, stipulations or awards (whether rendercd by a court ot
administrative agency or by arbitration) against Seller with any continuing effect that
reasonably would be expected to have a material adverse affect on the Business
Cundition of the Business. To the kmowledge of Seller, there is no investigation by any
Governments} Entity with respect to Seller pending against Seller which is reasonably
likely to have 2 material adverse effect on the Business Coadition of the Business.

25 No Defaults. To the knowledge of Seller, Scller is not, nor has it
received written notice that it would be with the passage of time, (i) in violation of any
provision of its Certificate of Incorporation or Bylaws or (ii) in default or viclation of
any term, condition or provision of {A) any judgment, decree, order, injunction or
stipulation applicable to the Business or (B) any agreement, note, morigage, indenture,
contract, lease or instrument, permit, concession, franchise or lcense to which Scller is a
party (with respect to the Business) or by which the Business may be bound, in any such
case in a mamner that reasonably would be expectéd to have 2 material adverse effect on
the Business Condition of the Business.

26  Litigation. There is no action, suit, proceeding, claim or
governmental investigation pending of, to the kuowledge of Seller, threatened, against
Seller that reasonably would be expacted to have a material adverse effcct on the
Business Condition of the Business. There is no action, suit, proceeding, claim or
governmentsl investigation pending against Seller as of the date hereof that in any
manner challenges or seeks to prevent, enjoin, alter or materiall delay any of the
transactions contemplated hereby. '

27  Absence of Certain Changes. Sin . Sellér bas
conducted the Business in the ordinary course and, excépt for the execution, delivery and
performance of this Agreement or 25 required heréby, th T (a)
material adverse change in the Business Condition of the Business; (D) any entry into any
material commitment or teansaction by Seller relating to the Business, other than in the
ordinary course of business; (¢) any damage, destruction or loss, whether covered by
insurance or not, materially and adversely affecting the Business Condition of the
Business; (d) any acquisition or disposition of 2 material amount of property or assets of
Seller relating to the Business outside of the ordinary course of business; (¢) any transfer
or graut by Seller of & right under any Seller Tntellectual Property Rights (as defined in
Section f—3}2,10] hercof), other than those transferred or granted in the ordinary
course of business;

2.8  Agreements. With respect to the Business, Seller is not a party to,
and the Business is not subject to:

(a)  Any union contract or auy employment coutract oc
arrangement providing for future compensation, written or oral, with any officer,
consultant, director or employee which is not cancelable by Seller on 30 days’ noticc or

4PHPA 1\RB\O1479B1. 04 8
09715793 '
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less without penalty or obligation to make payments related to such termination, other
than (A) (in the case of employees other than executive officers of Seller) such
agreements as are not materially different from standard arrangements offered to
employees generally in the ordinary course of business consistent with Seller’s past
practices and (B) such agrecments as may be imposed or iroplied by law;

(b)  Any plan, contract or arrangement, the obligations under
which exceed $100,000, written or oral, providing for bonuses, pensions, deferred
compensation, severance pay or benefits, retirement payments, profit-sharing, or the like;

(c}  As of the date hereof, any existing OEM agreement,
distribution agreement, volume purchase agreement, oI other similar agreement in which
the anmual amount paid or received by Seller during the twelve-month period ended

July 31, 1995] exceeded $1,500,000 or pursuant to which Seller has granted

most favored nation pricing provisions or exclusive marketing rights related to any
product, group of products or territory to any person;

(d)  Any lease or month-to-month tenancy for real or personal
property in which the amount of payments which Seller is requircd to make on an
basis exceeds $100,000;

(¢) Any contract containing covenants purporting to limit Seller’s
freedom to compete in any line of business in any geopraphic axea; or

(§  Any litense to 2 third party involving Seller Intellectual
Property source [or binary} codegwhich ey includes a right to sublicense such source
{eoderoyaliy-free} [or binary code without additional paymentl.

Each agrecment, COntract, Mortgage, indenture, plan, lease, instrument,
permit, concession, franchise, arrangement, license and commitment Yisted in the Seller
Disclosure Schedule pursuant to this Section is valid and binding on Seller, and is in foll
force and effect, and Seller has not breached any provision of, nor is it in default under
the terms of, any such agreement, contract, mortgage, indenture, plan, lcase, instrument,
permit, concession, franchise, arrangement, license or commitment except for such
failures to be valid and binding or in full force and effect and such breaches or defanits
a8 reasonably would not be expected to have a material zdverse effect on thc Business

Condition of the Business.

29  Tax Returns and Reports.

(2)  Definition of Taxes. For the purposes of this Agreement,
“Tax" or "Taxes"” refers to any and zll federal, state, local and forcign taxes, assessments
and other governmental charges, duties, impositions and Habilities relating to taxcs,
including taxes based upon or measured by gross receipts, income, profits, sales, use and

BRHPAT\RB\G 14795104 9
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new emplayee, consultant, officer and director of Seller in the ordinary course of Seller’s
business. {a Jand *hunb

2.6 Inventory. The Spller Disclosure Schedule scts forth the {estimated]}
amount of {}UnixWare {3} inventory, including pre-paid royalties, that was held by
Seller’s resellers as of the date of this Agreement.

217 Investment Intent The purchase of the Shares pursuant to this
Agreement is for the account of Seller for the purposc of investment and not with a view
to or for sale in conmection with any distribution thereof within the meaning of the
Securities Act [of 1933, as amended (the "Securities Act™)] and the rules and regnlations
promulgated thercunder, and that Seller bas no present intention of selling, granting any
participation in, or otherwise distributing the same. By executing this Agreement, Seller
further represents that it does not have any contract, undertaking, agreement or
arrangement with any person to sell, transfer or grant participations to such person or 10
any third person, with respect to any of the Shares. e Shaws

2.18 ia n éntations. Seller understands that the
Shares are not registered under the SecuriticsAct on the ground that the sale provided
for in this Agreement and the issuance of iies. hercunder is exempt from
registration under the Securities Act pursuant to section 4(2) thercof, and that Buyer’s
reliance on such exemption is predicated on Seller's representations set forth hercin.
Seller realizes that the basis for the exemption may not be present if, notwithstanding
such representations, Seiler has in mind merely acquiring the Shares for a fixed or
determinable period in the future, or for a market rise, or for sale if the market does not
rse. Seller [presently] does not have any such intention

2.19 Receipt of Information. Seller believes it has received all the
information it considers necessary or appropriate for deciding whether to purchase the
Shares. Seller further represents that it has had an opportunity to agk guestions and
receive answers from Buyer regarding the terms and conditions of the offering of the
Shares and the businsss, properties, prospects and financial condition of Buyer and to
obtain additional information (to the extent {the-Compasy} Buyer] possessed such
information or could acquire it without unreasonable effort or expense) necessary o
verify the accuracy of any information furnished 10 it or 1o which it had access. The
foregaing, however, does not limit or modify the representations and warranties of the
Buyer in {Seetion-3} [Article 111 of this Agreement or the right of Seller to rely

thereon.

220 Accredited Investor. Seller is an naccredited investor” within the
meaning of Securities and Exchange Commission ("SEC") Rule 501 of Regulation D, a5

presently in effect.

HPHPAT\RBADTLTVEE. 04 13
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Buyer of the transactions contemplated hereby, except for (i) the filing of a pre-merger
notification report under the FISR Act, (ii) those required to be made or obtained by
Seller or any of its affilistes, (iif) filings following the Closing under federal and state
securities laws relating to issuance of the Shares; and (iv) such consents, approvals,
orders, autharizations, registrations, declarations and filings as would not have a material
adverse effect on the ability of Buyer to issue the Shares to Seller and assume the
Assumed Liabilities at the Closing.

33  Capitalization. The authorized capital stock of Buyer consists of

shares of Common Stock, no par value, and shares of Preferred
Stock, no par value, of which there were issued and outstanding as of the close of
business on September __, 1995, shares of Common Stock and no
shares of Preferred Stock. There are no other outstanding shares of capita! stock or
voting securities of Buyer other than shares of Buyer Common Stock issned after
September _, 1995 upon the exercise of options issued undex the Buyer Amended and
Restated 1987 Stock Option Plan (the “Buyer Stock Optian Plan®). All outstanding
shares of Buyer have been duly authorized, validly issued, fully paid and are
nonassessable and free of any liens or encumbrances other than any liens or
encumbrances created by or imposed upon the holders thereof. As of the close of
bustness on September __, 1995, Buyer has reserved shares of Common Stock
for issuance to employecs, directors and independent contractors pursiant to the Buyer
Stock Option [Plans and the Buyer Empipvee Stock Purchase] Plan, of which
shares have been issued pursuant to option exercises [and emplovee stock purchases],
and shares are subject to putstanding, unexercised options, Other than
this Agreement, there arc no other options, warranls, calls, rights, commitments or
agreements of any character to which Buyer is apartyorbywhichitisboundobﬁguﬁng
Buyer to issue, deliver, sell, repurchase or redeem, or cause to be issued, delivered, sold,
repurchased or redeemed, any shares of the capital stock of Buyer obligating Buyer to
grant, extend or enter into any such option, warrant, call, right, commitment or
agreement, The shares of Buyer Coommon Stock to be issned pursuant to this
Agreement will be duly authorized, validly issued, fully paid, and non-assessable.

34 SEC Documents: Byver Financial Statements. Buyer has made
available 1o Seller a true and complete copy of each statement, ammuzgl, quarterly and
other report, end definitive proxy statement filed by Buyer with the Securities and

e Commission ("SEC”) since September 30, 1993 (the "Buyer SEC Dommc.nts'),

1o file with the SEC since such date. As of their respective filing dates, the Buyer SEC
Documents compled in all material respects with the requirements of the Secuities
Exchange Act of 1934 (the "Exchange Act") or the Secarities Act of 1933 (the "Securities
Act"), as the csse may be, and none of the Buyer SEC Documents contained any untrue
statement of a materia! fact or omitted to state 2 material fact required to be stated
therein or necessary to make the statements made therein, in light of the circumstances
in which they were made, not misleading. The financial statements of Buyer inciuded in

SPHPAT\RIV\D 147PBT. 0L 16
09716795 *

NOV 000039978



or other convertible securities; of (e) cause or permit any amendments to its Certificate
o. Incorporation or Bylaws.

43  No Solicifation. Until the earlier to occur of (i) the Closing Date
and (i) the date of termination of this Agreement pursuant to its terms, as the case may
be, Seller will not (nor will Seller permit any of Seller’s officers, directors, agents,
representatives or fAffilietes) [affiliates] to) directly oz indirectly, take any of the
following actions with any party other than Buyer and its designess: solicit, encourage,
initiate or participatc in any negotiations or discussions with respect to, any offer or
proposal to acquire 2ll or any portion of the Business. Until the earlier to occur of (i)
the Closing Date and (i) the date of termination of this Agreement pursuant to its
terms, 25 the case may be, [and] except to the extent the Board of Directors of Buyer chet
believes (after consultation with outside legal counscl) B fiecessary to comply with
its fiduciary duties, Buyer will not (nor will Buyer permit amy of Buyer's officers,
directors, agents, representatives or affiliates to) directly or indirectly or indirectly take
any of the following actions with any party other than Seller and its designees: solicit,
encourage, initiate or participate in any negotiation or discussions with respect to, any
offer or proposal to acquire all or any portion of the business of Buyer.

44  Access to Information. Seller and Buyer shall ench afford the other
and its accountants, counsel and other representatives, reasonable access during normal
business hours during the period prior to the Closing Date to (2) all of its properties,
books, contracts, commitments and records, and (b) all other information concerning the
business, properties and personnel (subject to restrictions imposed by applicable law) of
it as the other may reasonably request (it being understoad that aceess to information
concerning Seller shall pertain only to the Business).

45  Confidentiality. Each of the parties hereto bhereby agrees to keep
such information or knowledge obtained in any investigation pursuant to i
of-the-traasaotions-eontemplated-Hiersby; ction 4.4 mnﬁdcnﬁﬂk pIOVidCd, however,
that the foregoing shall not apply to information of knowledge which (a} a party can
demonstrate was already lawfully in its possession prior to the disclosure thereof by the
other party, (b) is generally known to the public and did not become so known through
any violation of law or this Agreement, (¢) became known 10 the public through no fault
of such party, {d) is later lawfully acquired by such party from other sources, (¢} is
required to be disclosed by order of court or government agency with subpoena powers
or {£) which is disclosed in the course of any litigation between any of the parties hereto.

46  Expepses. Whether or not the Acquisition is consummated, all fees
and expenses incurred in connection with the Acquisition inciuding, without limitatioz,
all legal, accounting, financial advisoty, consulting and all other fees and expenses of
third parties ("Third Party Expenses”) incurred by a party in connection with the
negotiation and effectuation of the terms and conditions of this Agrecment and the
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transactions contemplated herehy, shall be the obligation of the respective party
incurring such .ees and expenses. Buger and Sell &

477 ic Disclosure. {Unless-etaer
. " } 3 y _‘.._' o8
ubject master of this

release with respect to lthe s

48 Consents. Seller shall use commercially reasonably efforts to obtain
all necessary consents, waivers and approvals under any of the contracts of the Business
as may be required in connection with the Acquisition 50 as to transfer to Buyer all
rights of Seller thereunder as of the Closing,

49 Commercially Reasgnable Efforts. Subject 1o the terms and
conditions provided in this Agreement, each of the parties hereto shall use its
commercially reasonable efforts to take promptly, or cause to be taken, all actions, and
to do promptly, or cause to be donc, all things necessary, proper or advisable under
applicable laws and rcgulations: t0 consummate and make effective the transactions
contemplated hereby, to obtain all necessary waivers, conscats and approvals and to
effect all necessary registrations and filings, and to remove any injunctions or other
impediments or delays, logal or otherwise, in urder to consummate and mzke effective
the trausactions contemplated by this Agreement.

410 Nofification Of Certzin Matters. Sellor shall give prompt poticc to
Buyer, and Buyer shall give prompt notice to Seller, of (i) the occurrence of
non-occurrence of any event, the occurrence or non-occurrence of which is likely to
cause any representation or warranty of Seller or Buyer, respectively, contzained in this
Agrecment to be untrue of inaccurate at or prior to the Closing Date and (if) any failure
of Seller or Buyer, as the case may be, to comply with or satisfy any covenant, condition
or agreement to be complied with or satisfied by it hersunder; provided, however, that
subject to Section 4.11, the delivery of any notice pursuant to this Section shall not limit
or otherwise affect any remedies available to the party receiving such notice.

411 Delivery of Schedules. Itis understood that the Seller Disclosure
Schedule and the Buyex Disclosure Schedule may not be complete as of the date hereof.
Because of this, the partics agree that until 5:00 California time on October 15, 1955,
Seller and Buyer shall each be permitted to amend its respective Disclosure Schedule 50
as to qualify the representations and warranties of such party contained in this
Agreement (as each may be so amended, the "Subsequent Seller Disclosare Schedule”
and the "Subsequent Buyer Disclosure Schedule®, respectively). It is further understood
that, to the extent that this Agreement is not terminated pursuant to Section 7.1 (d) or
DT [T1{e)] after delivery of any such Subsequent Disclosure Schedule, the
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representations and warr.nties in this Agrecment of the party delivering such Subsequent
Disclosure Schedule shall be qualified in their entirety by the modified or supplemsnted

disclosures contained therein.

412 Additional Documents and Further Assurances. Each party hereto,
at the request of another party hereto, shall execute and deliver such other instruments
and do and perform such other acts and things as may be necessary or desirable for
effecting completely the consummation of this Agreement and the transactions
conternplated hereby. :

413 Trcatment of Employees of the Business. Following the execution
and delivery of this Agreemeat and prior to Closing, the person(s) responsible for the
hiring of Buyer’s personnel and the person(s) responsible for the hiring of Seller’s
personmel shall agree upon an employee benefits package (the "Benefits Package™) which
in their mutal opinion shall be sufficiently enticing to attract and retain existing
employaes of the Business as new employees of Buyer. The Benefits Package shail [dve/™
fulbecrcdit\igl Seller's employees who become employees of Buyer with [alll years of
service accrued by such employee with Seller or any predecessor of Seller or the
Business. Buyer {mey} [shall] offer employment consistent with the terms of the
Benefits Package to any of the cmployees of the Business it sball so_choese.™
use {best} [reasonable commercial] efforts to assist Buyer frthis-regard-anc-ts

: =mnloyses 16 b ne emp H

rd with the Buyer shall not [be reguired to] assume .
obligation of Seller with respect to liahilities relating to such {Bmployees} [employees],
bdage  including without limitation, obligations for acerued vacation time, severance
arrangements, workers' compensation or any liability for any insurance, medical or other
welfare benefits, other than under Buyer’s plans. welfare [or] benefit claims {foF W b be
tzontment or-servicas}, rendered prior to midnight dn the {day-ef-the} Closing [Date] SO’ m

of Seller, L o L“"/ / Clk

"a"
[e l 1 age s
shall continue to be employees of Seller through the Closing and

[through the Closing] Seller shall continue in force all employee benefits and salaries
of this ment].

place as of = ;

Seller agrees to use its foest) [reasonable ¢ ercial] efforts to support
{he transition of the Business to Buyer, including without limitgt
{Seller} [Seller’s] sales and feld service personnel and
field service persoanel to help assure an orderly transition of customer accouats.

4.14 Tax Returns. Seller shall be respo:
all of Seller's Taxes attributable to or levied or impos

pertaining to the period (or that portion of any perio
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with the Seller's business operations, other than the Business,

contemplated by this Agreement; provided, that Seller agrees

with respect thercto,

Licenses (as listed in detail under item VI of Schedule 1.1(2)

modify or waive any right under or assign any {SVRX}
written consent of Seller. {}In addition, at Selier's sole di
direction, Buyer shall amend, [supplement] modify or waive

harmiess Buyer with respect to any noncompliance with such laws and Buyer’s waiver

{4-16-SVRX-Lisenses-{(i}] Following the Closing, Buyer shall
administer the collection of all royalties, fees and other amounts due under all SVRX

Date and (&) all T25Es atributable <5, levied or imposed upon, or incurred ix connection

following the Closing Date.

415 Bulk Sales. Buyer hereby agrees to waive the requirement, if any,
that Seller comply with any bolk transfer law which may be applicable to the transactions

to indemnify and hold ' N-&r/
!
\a~

hereof and {such-amounts

heseaftes-called}. [referred to herein as] "SVRX Royalties"). Within 45 days of the end &4
of cach fiscal quarter of Buyer, Buyer shall deliver to Seller or Seller’s assignee 95% of
any SVRX Royalties collected in the immediately preceding quarter. Buyer shall
diligently seek to collect all such royalties, funds and other amounts when due [{apd shall
at

investigate and perform appropriate guditing and enforcement under such w
uyer's cost]]. heomas,
((ii}] Buyer shall not and shall oot havg the anthority to amend,

nse without the prior

§ rights under, or shall

asgign any riphts tn,anysuchSVRXHccnsewtheextentsodirecmd{brsM

s 417 Andjted Financlals, {Seliersht
w“a SOOI :‘.1. vt it H3E ?"": RO .. e e T) O+ 0—43
5."-" s diligently together to prepa ited financial state
V‘W Business ag ma regui Buyer's inancial reporting re
\,.f.
N
b3
bts':{? gﬁ:}gn\em%si.na 24,
M o
W ¥
-

Seller further covenants thatneither it, nor
hall {{}} [(2)] take any [materi action
v {GHH(D)] provide {aay} [material ] compensation to amy
inon and intepded to i Hiviz

ucts]. except for actions incide: t elated business

any of its officers,
Igesigncd] to promote

;u.-chJ:'_w Qﬂwvy £¢ C’nb) DJI

ents upder th
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federal securities laws. Th t5 associated with. ration of required apndited
financial statements shall be shared equelly between Seller Buyer.

Stendstill} [418  Development of M. Following the Closin
shall diligently and vigorously market, sell and promote the Business, In addition, Buyer
LEIIRL its commercially reasonable ¢ . 0 ot ok

srrris-defined-in-tirc-Cperatingl-Apreemen 2chpd-herete-as=uvnit1irit

date not later than De r 31, 1997 to be apreed unon by Buyer Seller, B
shall be entitied to modify the specify cations of the Merged Product provided that any
modification (i) is approved by the Architecture Hoard deseribed in Section 3(e) of the
Operating Apreeme 1Y does not impact ici aof Seller’

ARTICLE V
CONDITIONS TO THE ACQUISITION

nditic p Obligations © ch Parfy Acquisit
The respective obligations of each party to this Agreement to cffect the Acquisition shall
be subject to the satisfaction at or prior to the Closing Date of the following conditions:

Qi

(@) No Injunctions or Restraints; Rlegality. No temporary
restraining order, preliminary or permanent injunction or other order issued by any court
of competent jurisdiction or otber legal restraint or probibition preventing the
consummation of the Acquisition shall be in effect, nor shall any procecding brought by
an administrative agency or commission of other governmental authority or
instrumentality, domestic or foreign, seeking any of the foregoing be pending, nor shall
there be any action taken, or any statute, rule, regulation or order enacted,
enforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisition illegal.

(b)  The waiting period under the Hart-Scott-Rodino Antitrust
Improvement Act shall have expired.

(c)  The parties shall have entered into an Operating Agreement
{oa-subsieadnlly}- [including] the terms attached hereto as Exhibit £5-20¢e)} [3.1(c).

BPRPAT\RE\D1G7981.04 25
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i . g Aeh:ntis alsgy attached he
purposes onlyl exuegh bt Sella” nd Buges AL
4, b Opniy Fontrrd ad 8 R
2~ Additional Conditions 10 Obligations of Seller. The obligatons of
Seiler to consummate znd effect this Agreement and the transactions contemplated

hereby shall be subject to the satisfaction at or prior to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Seller:

(2} Representations, Warmnties and Covenants, The
representations and warranties of Buyer in this Agrecment (as may be modified by the
{subsequent} [Subsequent] Buyer Disclosure Sch edule) shall be true and correct in all
material respects on and as of the Closing = though such representations and

warTanties were made on and as of snch time an§i Buyer shall have performed and
complied with all covenants, obligations and cg «ditions of this Agreement required to be
performed and complied with by it in all material respects 2s of the Closing Date.

) Certificate of Buyer. Seller shall have been provided with a
certificate duly executed on behalf of Buyer to the effect that, as of the Closing Date:

(i) all representations and warranties made by Buyer in
this Agreement are true and complete in all material respects;

(i) all covenants, obligations and conditions of this
Agreement {0 be performed by Buyer on or before such date have been so performed in
all material respects; and

(iif) there are no pending negotiations with respect to any
offer to acquire 2ll or any portion of the business of Buyer.

() i Seller shall have reccived a legal opinion
from legal counsel to Buyer, in form and substance reasonably satisfactory to Seller],
relating to due authority, execuﬁg:iq validity snd simitar mattersl.

(d) anpe. There shall not have cecurred

No Materlal Adverse Change
any matesial adverse change in the Business Condition of Buyer between the date of this
Agrcement and the Closing Date.

53 iti nditions to the Oblizatio . The obligations
of Buyer to consummate and effect this Agreement and the transactions contemplated
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hereby shall be subject to the satisfaction at or prior to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively "y Buyer:

(a) Representations, Wanantics and Covenants. The
representations and warranties of Seller in this Agreement (as may be modified by the
Subsequent Seller Disclosure Schedule) shall be true and correct in all material respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time and Selier shall have performed and complied with all covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it as of the Closing Date in all material respects.

(b) eller, Buyer shall bave been provided with 2
certificate executed on behalf of Seller by its Chicf Executive Officer 1o the effect that,
as of the Closing Date:

(i) all representations and warranties made by Seller in
this Agreement are true and complete in all material respects; and

(ii) all covenants, cbligations and conditions of this
Agreement to be performed by Seller on or before such date have been so performed in
all material respects. (tohnn P e oubwerdy ) execahm , vabd:

ﬁn‘{ Slml)nf' rmaturs .

. (e inipn. Buyer s ve received a legal opinion
from legal counsel to Seller, in form and substance reasonably satisfactory to Buye

(d) . There shall not have

No Materjal Adverse Chianges
occurred any material adverse change in the Business Condition of the Business between
the date of this Agreement and the Closing Date.

ARTICLE V1
CERTAIN CORPORATE GOVERNANCE MATTERS

6.1 Nomination of Director to Buyer's Board of Directors. As of the
Closing and thereafter until such time as Seller together with its affiliates shall cease to
own more than 5% of the outstanding shares of Common Stock of Buyer (the *Threshold

Date") [ang except ag set forth farther below], Buyer shall cause one individual
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designated by Seller (the "Selier Desigace") fo be mominated for election to the Board of
Directors of Buyer, which Seller Designee shall be a Semior BExecutive Officer or ousside
board member of Seller and reasonably acceptable to Buycr. In the event that the Seller
Designee shall be clected as a director of Buyer, but shall cease to serve as a director of
Buyer ptior to the Threshold Date, Seller shall have the right to designate another
individual to fill the vacancy created by such cessation in order to sexve as a member of
the Board of Directors of Buyer. The right to {e-beerd-seat} [nomination for electiop to
Buyer’s Board of Directors] as sct forth injSection 6,1 ghzll {alse} terminate in the cvent
that Seller’s core products become directly competitive with Buyer. :

62  Right to Maintain.

(a)  Until the carlier to occur oiA1 ate; (i) Seller’s
core products {beesme} [becoming] competitive withBuyer or (ifi) the expiration of
three years from the date of this Agreement, in the event (including a public offering),
Buyer desires to sell and issue shares of its capital stock or rights, options or other
securities exercisable for or convertible into shares of its capital stock (directly or
indirectly) and whether or not such right or option is immediately exercisable or
convertible, then Buyer shall first notify Seller of the material terms of the proposed sale
and shall permit Seller to acquire, at the time of consummation such proposed issuance
and sale and on such terms as are specified in Buyer’s notice to Seiler, such owmber of
the shares of capital stock or other securities of Buyer proposed to be issued as would be
required to enable Seller to maintain its voting and ownership rights in Buyer following
such issuance, on a percentage basis, at a level maintained by it immediately prior to
such proposed issuance. Seller shall have ten (10) days after the date of any snch notice
to elect by notice to Buyer to purchase such shares or securitics on such terms and at the
time the proposed sale is consummated.

(t)  The rights set forth in Section 6.2(a) shall not apply o (i) the
issuance of shares or grant of options to purchase shares of Common Stock under

Buyer’s employee stock purchase and stock option plans, net O ases oI P
eaneellations: in-Rule-145-transpetions—and-i cella i) bona fide
business acquisitions].
o
¥
63  Right of First Refusal on Change of Control. o¥
‘\‘"‘b ar
W
(a) Fimst Refusal Right,
0] Until the eariier W] anyl (i) three
(3) years from the Closing Date, in the event Buyer’s Bourd-c ctors b approved
an intention to merge with, sell shares representing 509% or more of the voting power of "
Buyer to, or sell all or substantially all of Buyer’s asscts to any of the six (6) parties patt S,,\(
identified by Seller in Schedule 6.3(a) hereof, Bayer shall deliver 2 notice (an %
*Acquisition Notice) to Seller |, Acauisition Notice shall be kept confidential b rfl\' '
g;iﬁ:};gﬁ\ﬂﬂﬂm.ﬂfo 28. OELJ_%E
iy
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days on such National Exchange prior to the applicable Acquisition Notice Date [and
Seller shall have the option of paying in cash or in its own securities where the value is

determined on the same basigi.

For purposes of this provision, "National Exchange"
means the New York Stock Exchange, the American Stock Exchange, the Midwest Stock
Exchange, the Pacific Stock Exchange or the National Market System of the National
Association of Securities Dealers, Inc.

(ii) The determination of "Appraised Value" shall be made
by an investment banking firm or other qualified consultant of nationally recognized
standing, in accordance with this provision. Buyer and Seller shall endeavor to rmtually
agree upon the investment banking firm or other qualified consultant to undertake such
deternpnation. In the event Buyer and Selter fail to so agree within five (5) business
days after the Acquisition Notice Date, within two (2) business days after such failure
each of Buyer and Seller shall choose one such investment banking firm or other
qualified consultant and within five (5) business days after such failure, the respective
chosen Hrms shall be required to choose 2 third such investment banking firm or other
qualified consultant to make such determination of the Appraised Value; and the
determination of such third investment banking firm or other qualified consultant of the
Appraised Valne shall be binding. The investment banking firm or ather qualificd
consultant selected pursuant hereto to make the determination of the Appraiscd Value
shall be required to make such determination within twenty (20) business days after its
selection. Buyer shall pay all costs and fees of up to the three such jrvestment banking
firms or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified ¢consultant selected to make such determination by

tly providing such information as is requested by such firm.
promply providing é;uk,-, righ selahing b e i:tchsd ‘I;Jw-J‘::

Rl’@ of First M! gut to Section 6.3(a), or in the event any padty or any
gffiliate of any party identified by Selicr on Schedule 6.3(a) shall acguire shares
enresenting 50% or more of the voting power of Bu Lo Liconse Agrecment-shall

(a) Seller Demand Rights.

::;::}aga\n 14798104 | 30. e Lumgga TCI-‘"‘HJ
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@ Request for Registration. In case at any time from
2nd after the Closingd Buyer shall receive from Seller a written request that Buyer effect
any registration with r to all or a part of the Shares-(or any securities issued or
issnable in respect of @lﬁ; collectively, the "Registrable Securities”), provided that
the number of Shares (Oxpther securities) designated by Seller to be included in such
registration would result in an anticipated aggregate offering price of at least $5,000,000,
Buyer will as soon as practicable, use its {diligent-best} [reasonable commercial] efforts
to effect such registration (including, without limitation, the execution of an undertaking
to file pre@-effective and post-effective amendments and supplements, appropriate
qualification under the applicable blue sky or other state securities laws and appropriate
compliance with exemptive regulations issued under the Securities Art and eny other
governmental requirements or regulations) as may be s0 requested and as would permit
or facilitate the sale and distribution of all or such portion of Registrable Securities as
are specified in such request; provided, that Buyer shall not be obligated to take any
i y such registration pussuant-lo-thig-Section after By ed
istrations pursuant to a pequest by Sellergfider trrSection. A
eding pursuant to this fection which is subsequently withdrewn prior 1o
ecurities Act shall not be considered

&

Subject to the foregoing uyer shall file a registration statement
covering the Registrable Securities so requested pr otherwise elected to be registered as
soon as practicable, but in any event within sixty,days, after receipt of the request of
Seller, provided that Buyer shail have the right to defer such registration for a period of
up to nincty (90) days following the receipt of such a request if in the opinion of the
Board of Directors of Buyer, it would be seriously detrimental to Buyer for a registration
statement to be filed. b "f

(ii) Underwriting. If Seller intends to distribjite the
Registrable Securities covered by its request by means of an underwriting, it shall so
advise Buyer as a part of its request made pursuant to Section {65{a)) X
Buyer shall enter into an underwriting agrecment in customary form with the underwriter
or underwriters selected for such underwriting by S reasonab

hare

Buver] ) wnch wdowary or wdnasibr sall b

(t) Company Registration.

® Notice of Registration. If at any time or fom time to
time after the Closingg, Buyer shall determine to register any of its securiti for its own
account (other than a registration relating solely to employee stock option or purchase
plans or relating solely to & Rule 145 trans action), Buyer will;

BPUPAT\RB\0147981.04 31
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(A) promptly give to Seller written notice thercaf (which
shall include a list of the jurisdictions in which Buyer intends to attermpt to qualify such
securities under the applicable blue sky or other state securities laws); and

L (B) include in such registration (and any related
qualification under blue sky laws or other compliance), and in any underwriting involved
therein, all the Registrable Securities specified in a written request or requests, made
withiz thirty (30) days after the date of such written notice from Buyer to Seller, except
as set forth in Section —{6-5(b3¢HH} [6.4(bY(iD].

(ii) Underwriting. If the registration of which Buyer gives
notice is for a registered public offering involving an underwriting, Buyer shall so advise
Seller as a part of the written notice given pursuant to Section i
[64MYE)A). In such event the right of Selles to registration pursuant to Section
[6.4(b)] shall be conditioned upon Seller’s participation in such undezwriting and
the inctusion of Seller’s Registrable Securities in the underwriting to the extent provided
bercin. If Seller proposes to distribute its securities through such underwriting it shall
(together with Buyer and other holders distributing their securities through such
underwriting) enter into an underwriting agreement in customary form with the
nnderwriter or underwriters selected for such underwriting by Buyer. Notwithstanding
any other provision of this Section, if the managing underwriter determines that
marketing factors require a Limitation of the number of shares to be underwritten, the ol
underwriter may limit the number of Registrable Securities to be included in the R‘H' <
¢ gismonandunderwﬂﬁng -0 B ;.-.n nEetd-oR-i83e-rot - 1ama eI

T tions amT the mumber of Registrable Securitics that may be includedin ¢ ¢

s the registration. If Seller disapproves of the terms of any such underwriting, it may elect behoten
“' -t ¥ | to withdraw therefrom by written notice to Buyer and the underwriter. Any Registrable !

™ s, Securities excluded or withdrawn from such underwriting shall not be included in such Novell ar
W .,3“'}1 registration. ohner S

LAY

( Notwithstanding anything to the contrary in this Shacks
Section £65¢6)} [6.4(b)}, Buyer shall not be obligated to effect any registration of

securities under this Section £6-5¢b)} [6.4{b)] pursuant to a registration statement

covering any of its securities to be issued in connection with mergers, acquisitions,

exchange offers, dividend reinvestment plans or stock option or other employee bencfit

plans.
()  Expenses of Registration.
:;‘I’ﬂ::;gl\ﬂ 147981.04 32,
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effective; (2) of any request by the SEC or any other federal or statc governmental
anthority during the period of effectiveness of the registration statement for amendments
or supplements to the registration statement or related prospectus or for additiomal
information relating to the registration statement, (3) of the issuance by the SEC or any
other federal or state governmental authority of any stop order suspending the
effectiveness of the registration statement or the initiation of any proceedings for that
purpose, (4) of the receipt by Buyer of any notification with respect to the suspension of
the qualification or exemption from qualification of any of the Registrable Sccurities for
sale in any jurisdiction or the initiation of any proceeding for such purpose; or (5) of the
happening of any event which makes any statement made in the rcgistration statement or
related prospectus or any document incorporated or deemed to be incorporated therein
by reference vntrye in any material respect or which requires the making of any changes
in the registration statement or prospectus so that, in the case of the registration
statement, it will not contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein
not mitleading, and that in the case of the prospectus, it will not contain any untrue
statement of 3 material fact or omit to state any material fact or omit to state auy
material fact required to be stated therein or necessary to make the statements therein,
in the light of the circumstances under which they were made, not misleading.

{e)  Buyer may, upon the happening of any event (x} of the kind
deseribed in clauses (2), (3), (d), or (5) of Section {63¢(dXHE} [EADEUCH or ¥
that, in the judgment of Buyer’s Board of Directors, renders it advisable to suspend use
of the prospectus due to pending corporate developments, public filings with the SEC or

\ similar events, suspend use of the prospectus on written notice to Seller {far-no-mord

.:.:.; thipv-deys-in-the-aeprepate-in-an month-perdod-of-time}, in which case Seller
shall discontinue disposition of Registrable Securities covered by the registration
statement or prospectus until copies of a supplemented or amended prospectus are
distributed to Seller or until Seller is advised in writing by Buyer that the use of the
applicable prospectus may be resamed. Buyer shall use its reasonable efforts to ensure
that the use of the prospectus may be resumed as soon as practicable. Buycr shall use
every reasonable effort to obtain the withdrawal of any order suspending the
effectiveness of the registration statement, or the lifting of any suspension of the
qualification (or exemption from qualification) of any of the securities for sale in any
jurisdiction, at the carliest practicable moment. Buyer shail prepare as soon as
practicable a supplement or post-effective amendment 10 the registration statement or 2
supplement to the related prospectus or any document incorporated therein by reference
or file any other required document 50 that, as thercafter delivered to the purchasers of
the Registrable Securities being sold thereunder, such prospectus will not contain an
untrue statement of 3 material fact or omit to state 8 material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading.

(0 Indemnification.
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H Buyer will indemnify and hoid barmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which a
registration has been effected pursuant to this Section {653 [6.4] and each underwriter,
if any, and each person who controls any underwriter of the Registrable Sceurities held
- by or issuable to Seller, against all claims, losses, damages, costs, expenses and liabilities
whatsoever (or actions in respect thereof) arising out of or based on any untrue
statement (or alleged untrue statemeat) of a material fact contained in any registration
statement, preliminary or final prospectus contained therein or any amendment or
supplemgnt thetctﬂ, Be *.:.: gircular-or-other documents-{inci :..:.; A5 piatad

PSR HOR-580 H petiBeaten-o Be a)-ineciden -aay-bhied ;:.'..::::.: or
based on any omission (or alleged omission) to state therein a material fact required to
be stated therein or necessary to make the statements thercin not misleading, or any
violation by Buyer of the Securities Act or any state securitics law or of any rule or
regulation promulgated under the Securities Act or any state securities law applicable to
Buyer and relating to action or inaction required of Buyer in comnection with any sach
registration, and will reimburse Seller, each of its officers and directors, and each person
controlling Seller, each such underwriter and each person who controls any such
underwtiter, for any legal and any other expenses [as] reasonably incurred in connection
with investigating or defending any such claim, loss, damage, cost, expensc, liability or
action, provided that Buyer will not be liable in any such case to the extent that any such
claim, Inss, damage, cost, expense, or liability arises out of or is based on any untrue
statement or onssion based upon written information furnished to Buyer by an
instrument duly executed by Seller or any underwriter and stated to be specifically for
use therein.

(&) Seller will, if Registrable Securities held by or issuable
to Seller are included in the securities as to which such registration is being effected,
indemmify and hold harmiess Buyer, cach of its directors and officers who sign soch
registration statement, each underwriter, if any, of Buyer's sccurities covered by such
registration statcment, each person who controls Buyer within the meaning of the
Securities Act against all claims, losses, damages, costs, expeuscs and liabilities
whatsoever (or actions in respect thereof) arising out of or based on any uatrue
statement of a material fact,contaimed in any such registration statement, preliminary or
final prospectus containcd thérein or any amendment or supplement thereto, {offering

HRAeRES-HHReIe eeastratie

eto any sach registion. or based on any oun [{or_alleged
omission)] to state therein a/material fact fequired to be stated therein or necessary to

mazke the statements thereip not misleadivg, for any viclation by Seller of th Securities
Act or of state securities Iatw or any yyle or regulation promulgated ypder the S¢ rities
Act ar any state securities/law applicable 1o Sellen\a d relating to action or inaction

required of Seller in conAection with any such [egistation] reimburse Buyer,
such dircctors, officers, persons or underwriters for any, legal or any other expenses [as]
reasonably incurred infcornection with investigating or ¥efending any such clzim, loss,

damage, cost, expensg, lability or action, in each case 10 the extent, but only te the
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or (ii), as the c¢.se may be in such proportion as is appropriate o reflect the relative
fault of the Indemnifying Party on the one hand and the Indemnified Party on the other
in connection with statements or omissions which resulted in such losses, claims, damages
or liabilities, as well as any other relevant equitable considerations. The relative fanit
shall be determined by reference to, among other things, whether the untrue or alleged
untrue statement of a matexial fact or the omission or alleged omission to state a
material fact relates to information supplied by the Indemnifying Party or the
Indemnified Party and the Parties” relative intent, knowledge, access to information and
opportunity to correct or prevent such untrue siatements or omission. The Parties
hereto agree that it would not be just and equitable if contributions pursuant to this
Section {65(5F [6.4(f)] were to be determined by pro rata or per capita allocation or by
any other method of allocation which does not take account of the equitable
considerations referred to in the first sentence of this Section {65¢(5} [6.4(D] The
amount paid by an Indemnified Party as a result of the losses, claims, damagcs or
lishilities referred to in the frst sentence of this Section {£5¢(8) [6.4(D)] shall be deemed
to include any legal or other expenses reasonably incurred by such Indemmified Party in
connection with investigating or defending any acticn or claim which is the subject of this
Section {65(BF [64(f})]. Promptly after receipt by an Indemnified Party of notice of the
commencement of any action against such party in respect of which 2 claim for
contribution may be made zgainst an Indemnifying Party under this Section £6:5653
[6,4(D}, such Indemnified Party shall notify the Indemnifymp Party in writing of the

i commencemment thereof if the notlce specified in Section —6-5¢e3¢iii)}- [6.4(e)(jii)] has not
4 been given with respect to such action; provided that the omission so to notify the
Indemnifying Party shall not relieve the Indemnifying Party from any liability which it
may have to any Indemnified Party otherwise under this Section {6:5¢5]}- [6.4(f)], except
to the extent that the Indemnifying Party is actually prejudiced by such failure to give
potice. No Person gnilty of fraudulent misrepresentation (within the meaning of Section
1 XP) of the Securities Act) shall be entitled to contribution from any person who was
not guilty of such fraudulent misrepresentation.

(h) Information by Holder. Seller shall foerrish to Buyer such
information regarding Seller and the distribution praposed by Seller as Buyer may
reasonably request in writing and as shall be required in comection with any registration

referred to in this Section {65} [§.4].
- 0 144 ReportinglWith a view to making available to Seller <
the benefits of certain rules and regulations of SEC which may permit the sale of .

Registrable Securities to the public without registration, Buyer agrees {03

@) make and keep public information available, as those
terms are understood and defined in Rule 144 under the Securities Act, at all times after
ninety (90) days after the effective date of the first rcgistration filed by Buyer which
involves a sale of securities of Buyer to the peneral public;
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provided hercunder shall teyminate upon the earlier to occur of (a) the tenth anniversa

HEHPAT\RELD

) file with the SEC in a timely manner all reports and
other documents required of Buyer under the Securities Act and the Exchange Act; and

(iii) furnish to Seller so long as it owns any Registrable
Securities forthwith upon request a written statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (90) days after the
effective date of said first registration statement filed by Buyer), and of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), a copy of the most recent apnual or quarterly report of Buyer, and such
other reports and documents so filed by Buyer as may be reasonably requested in
availing Seller of any rule or regulation of the SEC permitting the sclling of any such
securities without registration.

()  Transfer of Registration Rights. Any registration rights
granted by Buyer under this Section {65} [6.4] may be assigned by Seller in connection
with the sale by Seller of any Registrable Securities, [to a_transferce or assignee, who,
after such assionment or transfer, bolds at least 500,000 shares4-and following such
assignment, the assignee shail be entitled to all rights of Seller unyler this Section {62}
[6:4), provided that such assignee agrees in writing to be bound tq the obligations-af~ 5\,@.&9
Seller under this Section {65} {64} ot M,y{) S\MU

Termination of Registration Rights. All registration rights

of the Closing and (b) such time as Seller is able to sell all of its Registrable Securities
under Rule 144 doring any fwo successive, three-month periods.

()  Foture Grants of Repistration Rights. Buyer agrees for the
benefit of Seller that it will not grant registration rights with respect to any of its
securities upon terms more favorable to the holders of such securities than those

contained herein.
[65 Standstill Acreement.

(a)  Standstill, Notwithstanding aoy other provision of this
ement, subject to the excepti t forth in Section ithout the & val o

the Board of Directors of Buyer (whether by written consent of the directors or pursuant
10 a resolution duly adoptsd by the dire at 8 meeting of the B of Dire

Seller (which shall inciude any affilia ller for scs of this Section 6.5) shall
not.acquire "benehcial ownership® (which, for purposes of this Section 6.5, shall have th
neamng set forth in Rule 13d-3 of the Exchanoe Act) of any secarities of Buyer entitled
6 vote with respect to the election o directars of Buyer (“Voting Securities”), am
Eecurity convertible into,_exchangeable for, or exercisable for, or that may hecome on
Votinz Sccurities or any other right to acquire Voting Securities (such Voting Secyrities
and rights to acguire Voting Securities are collectively referred to herein as "Securities”).

o 38,
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Section 63 hereof: and

(5)  Scller may, after written notice to Buyer, acquire
Securities without regard to the limitations set forth in thisSectic

nder or exchanre offer is made by any person on 13D Group o acquire Secumie that
ifadded to the Securities (if any) already owned by Sueh pessertor 13D Group, would
esent own hl of Sccun te ercent (50% fBu er’s then

3 mnke such offers as may be considered fo be of fhe same pature and

HEC of actmn or offer and directed 1o the same person or persons and within the same
tim ame resultm B t of Securities as that wiich is being taken

ch n or 13D Group: and provided further -heweveg that Seller may o
gwnc by Sellcr, shall not exceed the amountuf chg ” y_g' dg; to cgg;' ed
assnrnin offers rchase have been mmated il rson or 130}

. _Tn proceeding with an i ffer permitted under this subsection 6. il

er shall be permitted t off T More favora le lerms than those terms offe

thereto. reasonably in advance of any such action.
@_), @ g angrt with Others. Seller ghall not join a

or other §roup, or ptherwise aci in concert

&g!_lztles, or rights thereto,
(_t_:_} Rg;ucﬁgns opn Transfer of Secunﬁcs. §e!lcr shall not

: lnn- f ecyrities or any right theretg
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cise of all convertible. exchangeable a~d isable securities); o1 (v
response to an offer to purchase or exchanpe for cash or other consideration any
Securities ih%; (a} is made by or on behalf of Buver, or (b} Js made by another person ot
group to ali holders of Securities gnd s 1ot opposed by the Roard of Directors of Buyer
within the time such B is raquire tions under the Exchange
1o advise Company shareholders of such Board's position on such offer.

6.6 r's Right of Repurchase on Seller Ch (/‘J/é

Inthe event of a proposed Change of Control {as defined

) of 8 B shall have the i o repurchase al es benefciall
owned by Seller on the tenms set forth in this Section 6.6, For purposes of this
ment, a " of Control” with respect to one ed 1o have
rred wh 3 there shall be co mma.ted hdanon mer

'mmed:atel “aftar the merge:
ne ira i f related transactions) of all or substantialk a.lI
such or ii thc stocl f such hi TOVE or al for:

hereof ora ration owned dnrecﬂ or ind ea.l e stoc . of suc)
Stani e ipns as their ip of of gh

crome the beneﬁcial O of secunues 1 representi th

election of Qg’ cggg -‘ gg gg]t gf a tender or exchange r, Egg kat mchas_e_s,
privately negotiated purchases or otherwise,_or {iv) at any time after the date of this .
Agreement _individuals who at the date hereof constituted the Board of Directors of such

ggm ghall cease for By reason to comstitute at least a maiorily thereof, unless the
th ngnati lectio

hat would be to be reported in
fon) of S ule 14A. of Resulation 14A promuigated under the Exchange

[s)

he event of a proposed Ch f Cantrol of Scll
en notice of the 0; at 1

;hat a Change of Control  proposed,

BPEPAT\RBIOT4TEE1.04 40
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(o) g

notice delivered p ant to Section 6.6(b). B all b’ entitled to purchase all
ecurities beneficially owned by Seller at the "Fair MarKat Valye" of such Se itics. as

determined in accordance with Section 6.6(d), Buver ghail delivet its writlen notice o
election to purchase such Securities within such twenfy 20% day perdod. I Buyer notifies

Sellerofiielectmntoa nuire such Secyrities in ag ordanccvnth this Section 6.6, a

closing with respect to such purchase shall be held/at the principal office of Buver (or at

such other place as may be agreed upon by Buver and Scller) on a date and 2 2 time
which 3 emtuall ag eeabl to uerd 0\ bist-in-0-e%a sz-than-tenClo)--L42

The "Fair Market Valug" of #ﬁ Securities shall be

detarmined as follows:

(41} If the Securities ar¢ Traded on xecurities
exchange or through the Nasdag National Market, th€ faif mankét valle shall
deemed (o be the average of the closing prices of thi seadcitia: oh.sach exchangs
over the thirty-day period ending three (3} da nrioc. to4he closing of the

’ v} L-sta

are activel

d over- 1h -

IftheS curd

()
- MM&.E@.M
Al marke ahie shall be the appraised vaiue aereol. as
o Yupdstinant banking firm ot other guali i

of nationally reco di selected B erand Seller syer

Seller shall endeavor to agree he investunent ba firm or
ther ified valyation co ertake such determination. In the-
ent Buyer and Seller fail {o so agree within five ss days after the
tice laction ch within two (2 i r such failure each
r and r sl:lall choos ne such investm ankiny e
nalified valuat' nd, within five (5} business days after
ctiv shall he required to choose a third such i
banking fi L0r 0 ualified valpation consul ttomalcesuchd rinat
of the d value; and the dete ch th1 investment bankin,
oL other uahﬁ tmn nsuliant of th value shall be-
2 p th alified vzl Itan

required to make su ination within twenty {20 i ar er i
selecnon Buyer shall pay all d of up to the three such inve! 7!
or other valuation qualifiad c ltants shall cooperate fu
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to make such determinati 1 viding such i ation as is

requested by such firm.

6.1 Buyers Right of First Refusal ® lo
{a) [First Refusal Right, \M s

138 G LTLNE 10T ’ 2
of the proposed purchaser and the date on or about whi such sale % grogosed to be
completed. Buyer shall have the right of first refusal {o acguire such Securities on the
forth in such nptice (subiect 1o th ation provisions of Section 6.7

Lelow), as provided in this Sectiop,

ng with ch acauisition shall be held at the
at such © lace as mav be ed upon by Buyer Seller) on a date and
icli are all: eable to B Seiler, but in no event later than ten (1

d i Seller of such notice of B lect] /:b?

[ %)
(iif) In the gvent SplierElects not to exercise the foregoind  (AD
risht of first refusal S sha hava to sell such Securities on the same
t S[Es 2 ate set forth in such gotice. 1t Seller proposes to sell such ecurities on terms
any than those set forth in the notice, QF Proposes tosellsuch Secatities after th
M Xiav period, Seller shall first notify Buyer of such proposed salg and Seller shall

M'J” grity to exercise iis 'tOfﬁ'l'St fusal nnder this S ction,

M&mm
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he principal ing market if such securities are traded on more than one Natio

Exchange) each day within the fifteen (15) yadine davs on such National Exchanoe prior
to_the First Offer Notice Date.

For purposes of this provision, "National Exchange” meaps the New
York Stock Exchznge. the American Stock Exchange, the Midwest Stock Exchan 8

Pacific Stock Exchange or the National Market Systemn of the National Association of
Secugties Dealers, Inc.

(i) The determination of "Appraised Value" shall be made

an investment banking fi her qualified ltant of nat T d
standing, in accordance with this provision, Buver and Seller shall endeavor to mutually
apree upon the i 1t i ™ 0 ali nsul dertake

termination. In the event Buver and Seller fail to so a ithi busin
days after the First Offer Notice Date, within two (2) business days after such Failure

d Seller shall choose one such investrnent bankin T ot
ualified consultant and within five (5 i davs after such failure, the respecti
chosen firms shail uired to choose a third such inves np firm o1
alified consultant to make such determinati he ised Value: and the
determination of such third 1 tment banking firm or oth ified consul o)
raised Valu be binding. The investment ing firm or other guali
consultant selected pursuant hereto t a the determinati the Appraised Valne
ghell be required to make such determination within twenty (20) business davys after its
ion. Buyer shall pay all cos e three such investment bankin,
or othe i i tants, and shall cooperate fily with the inves
ing firm or other aualified consu to & SuC rmination
promptly providing such inform ation as is requested by such fiom.]

ARTICLE VII
TERMINATION, AMENDMENT AND WAIVER
7.1 Temmination Except as provided in Section 7.2 below, this

Agreement may be terrminated and the Acquisition gbandoned at any time prior to the
Closing Date:

eXer if: (i) the Closing has not occurred by
peemh : 51/ (ii) there shall be a final nonappealable order
of a federal or stat& couri-in_alfe wenting consummation of the Acquisition; or (i)
there shall be any statute, rule, regulation or order enacted, promulgated or issued or
deemed applicable 10 the Acquisition by any Governmental Eatity that would make
consummation of the Acquisition illegal; _
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() by Buyer if it is not in materiaf breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agrecment
contained in this Agreement on the pert of Seller and such breach has not been cured
within five (5) business days after written notice to Seller {provided that, no cure period
shall be required for a breach which by its nature cannot be cured);

(d) by Buyer at any time prior to November 1, 1995, if as a result
of its due diligence review of the Business subsequent to the date of this Agreement it
discovers a fact or condition existing on the date of this Agreement and not discloggd. to
Buyer prer to or on the date of this Agreement that Boyer {believes;} [reas
determines] in its good faith reasonable judgment, has a material adverse effect on the
{eondition} [Business Condition] of the Business {or-substantially-impeirs-the-valae-o
this-Business);

(e) by Seller at any time prior to November 1, 1995 if as result of

its due diligence review of Buyer subsequent to the date of this Agreement it discovers a
fact or condition existing on the date of this Agreement not disclosed to Seller prior to

or on the date of this Agrecment that Seller belisves—£ pable /
judgment, has a material adverse effect on th {value-of-the-Sheres-to-Seller) inesy

Condition of the Business}; “— Mo 30

by Seller if it is oot in material breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of Buyer and such breach has not becn cured
within five (5) business days after written notice to Buyer (provided that, no cure period
shall be required for a breach which by its nature cannot be cured).

72  Bffect of Termination. In the event of termination of this
Agreement as provided in Section 7.1, this Agreement shall forthwith become void and
there shall be no lisbility or obligation on the part of Buyer or Sellez, or their respective
officets, directors or sharehely nrovided that each party shall xemain liable for any
breaches of this Agreefuent prior th its termination; and provided forther that, the
provisions of Sections of this Agreement shall remain in full Force and effect

ination pifhis Agreement.

and survive any termin

73 Amendment. This Agreement may be amended by the parties
hereto 2t any time by execution of an instrument in writing signed on behalf of each of
the partics hereto.

74  Extension: Waiver, At any time prior to the Closing Date, Buyer on
the ons hand, and Seller, on the other, may, to the extent legally allowed, (i) extend the
time for the performance of any of the obligtions of the other party hereto, (if) waive
any inaccuracies in the representations and warrantics made to such party contained
herein or in any document delivered pursuant hereto, and (iif) waive compliance with
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any of the agreements or conditions for the benefit of such party contained herein. Any
agreement on the part of a party hereto to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed oo behalf of such party.

ARTICLE VI WP
INDEMNIFICATION M ::iﬂﬂégJ

Notwithstanding any jedestigation conducted at any time with
thereto by or on behalf of cithe e sepresentation made by Seller in Section 2.1 WO
including any schedules thereto, ¥ delivery and performance o
this . ' P -.-u‘-;_ racmm skt ll-u inz AR - fld"
b

(i)  Seller hercby agrees to indemnify hold harm!ess Buyer
t any and all losses, liabilities, damages, demands, claims, $uits, actions, judgme
or canses of action, assessmenis, costs and expenses, including, i
interest, penalties, attorneys’ fees, any and all out-of-pocket expehses incurred in
investigating, preparing or defending against any litigation, or any claim whatsoever, and
any and all amounts paid in settlement of any claim or litigation,paly 1o the extent that
the aggregate of the foregoing cxcecds $250,000, (collectively "Damages”) asserted
against, resulting to, imposed upon, or incurred or suffered by Buyer, directly ox
indirectly, as a result of or arising from any inaccuracy in or breach of the representation
and warranty made by Seller in Section 2.10, including schedules thereto. Seller’s
indemnity obligation pursuant to this Article VIII shall in no event meedﬁss,OOU,DOO.

@
VI with respect to Idg

ble Clajms (thé party seeking such indkmnification
hereinafter refefred to as the "ndemrified Party" and the party against wiom such
indemnificationdis sought is hereinafte} referred to as the “Indemnifying Party”) resulting
i es, the Indemmified, Party shyll give notice to
the Indemnifying Party within ays of the Indemnified Party becoming aware of any
such Identifiable Claim or of faéts upon/which any such Identifiable Zlaim will be based;

the natice shall set forth such {naterial fnformation with respect thefeto as is then
reasonzbly available to the Jddemnified Party. In case any such idbility is asserted
against the Indemnified Pafty, and the Indemnified Party notificy’the Indemnifying Party
thereof, the Indemnifyi 'be entitled, if it so elects bf written notice delivered

to the Indemnified P.
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~—TeSpect to any assertion of Liability by a third pe

"
s

N
VI

assume the defense thereof with counsel reasonably satisfactory to the Indemmified Party.
Notwithstanding the foregoing, (i) the Indemnified Party shall also have the right to
employ its own counsel in any such case, but the fees and expenses of such counsel shall
be at the sole, unreimbursable expense of the Indemmified Party unless the Indemnified
Party does not assume control or the Indemnified Party shall reasonably determine that
there is a conflict of interest between Buyer and Seller with respect to such Identifiable
Claim, in which case the fees and expenses of such counsel will be borne by the
Indemnifying Party, (ii) the Indemnified Party shall not have any obligation to give any
notice of any assertion of liability by a third party unless such assertion is in writing, and
(iif) the rights of the Indemnified Party to be indemnified hereunder in respect of
Identifiable Claims resulting from the assertion of liability by third parties shall not be
adversely affected by its failure to give notice pursyant-to-the foregoing unless, and, if so,
only to the extent that, the Indemnifying Party isfnaterially prejudiced thereby. With
o any assert by that seéults in an Identifiable Claim,
the parties hereto shall make aveilable to each other all relevant information in thej
posscssion material to any such assertion,

. (i) In the event that the Indemnifying Party, wi
receipt of the aforesaid notice of an Identifiable Claim, fails to assume the
the Indemnified Party against such Identifiable Clai
the right to undertake the defense, compromise or settle
and for the account and risk of the Indemmifying Party,

(iii) Notwithstanding anything in 1 i contrary, (1.
there is a reasonable probability that an Identifiable Claim msy materially and adversely
affect the Indemnified Party, other than as a resuit of money damages or other money
payments, the Indemnified Party shall have the right to participate in such defense,
compramise or settlement and the Indemmifying Party shall not, without the Indemnified
Party’s written consent (which consent shall not be unreasonably withheld), settle or
compromise any Identifiable Claim or consent to entry of any judgment in respect
thereof unless such settlement, compromise or consent includes as an unconditional term
thersof the giving by the claimant or the plaintiff to the Indemnified Party a release from
all liability in respect of such Identifiable Claim.

{
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(2] Prgrto the osing Date, Sefler shall use its reasonable commercial

accordgce with the dgglgnmgx_l; schedule I!Iﬂﬂ!il! furpished to_ Buxet
(b}  After the i Da e, Seller shall contribute to Buyer a portion of t
i pment o Hige

deyel atriby
Mﬂlgon Five Hundred Thousand Qgggrs 1,

Quee an aggrepate of jon ive Millio ars) is spent b
: Eig ar contribution

whatsoever res - 1heduveto of thi
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