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THE ACQUISITION

1.1 Purchase of Assets.

(a) Purchase and Sale of Assets. On the terms and subject to the
conditions set forth in this Agrecement, Seller will sell, convey, transfer, assign and deliver
to Buyer and Buyer will purchase and acquire from Seller on the Closing Date (as
defined in Section 1.4), all of Seller’s right, title and interest in and to the assets and
properties of Seller relating to the Business (collectively the "Assets”) identified on
Schedule 1.1 () hereto. Notwithstanding the foregoing, the Assets to be so purchased
shall not inclnde those assets (the “Excluded Assets") set forth on Schedule 1.1 (b)):

(t) Assumption of Liabilities. At the Closing Buyer shall assume
those obligations and liabilities of Seller set forth in Schedule 1,1(¢c) hereto (collectively,

the "Assumed Liabilities"}).
1.2 Consideration.

(@) Consideration for Assets: Stock. On the terms and subject to
the conditions set forth in this Agreement, as full payment for the transfer of the Assets

by Seller to Buyer, at the Closing Buyer shall assume the Assumed Liabilities and issue
to Seller {3 ] shares of fully paid and nonassessable shares of Common Stock of
Buyer (the "Shares” or the "Purchase Price").

(b) Consideration for Assets: Royalties. As additional
consideration for the transfer of the Assets by Seller 1o Buyer, Buyer agrees to collect

and {immediately} pass through to Seller {all} [a percent of the] amounts paid by OEMs
and other third party customers on account of the SVRX business, including royalties

and other payments of any kind[, all as described in detail in Section 4.16 hereof). In

addition, Buyer agrees to make payment to Seller of addmoual royaltxes on accmmt of 1ts
sale of Umeare pmducts 'Ihe amuunts af-payr 3 :

Bs A e ! prats |and EI gf o
addmonal myalues to be pa.ld in oonnectmn W‘I.th tbe Umeare business are identified
in detail on Schedule 1.2(b) hereto.

(c) Allpcation of Purchase Price. Within 45 days following the
Closing Buyer shall prepare and deliver to Seller (subject to Seller’s approval) an
allocation of the Purchase Price plus any ether consideration properly allocable among
the Asscts (the "Allocation"). The parties agree that all tax returns and reports :
(including Internal Revenue Service ("IRS") Form 8594) and all finrancial statements shall
be prepared in a manner consistent with (and the partics shall not otherwise take a
position inconsistent with) the Allocation unless required by the IRS or state taxing
authority. The Allocation shall be prepared in 2 manner consistent with Section 1060 of

BPHPAT\RB\0147931.03 5
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the Interpa!l Revenue Code of 1986, as amended (the "*Codc™), and the incoms tax
regulations promulgated thereunder.

(d)  Transfer Taxes. Buyer shall pay and promptly discharge
when due the entire amount of any and all sales and use tax ("Sales Taxes") imposed or
levied by reason of the sale of the Assets to Buyer. The parties shall cooperate with
each other to the extent reasonably requested and legally permitted to minimize any such
Sales Taxes.

1.3  Transfer of Cystomers.
(a) Transfer of Customers.

@) Intent. It is the intent of parties hereto that all of the
Business and all of Seller’s backlog, if any, relating to the Business be transfetred to
Buyer. Accordingly, all parties agree to facilitate the transfer of customers of the
Business from Seller to Buyer following the Closing.

(i) Purchase Order Data. Seller shall make available to
Buyer, upon request (A) a list of all outstanding written customer orders, purchase
orders and other customer commitments from the current customers of the Business, (B)
the names of all such customers (the “Current Customers”), and (C) data regarding
Seller's standard cost of sales for the items covered by such orders, and shall provide
upon request such other information as is (AA) relevant to profitability on such items,
(BB) available to-Seller without incurring undue effort or expense and (CC) requested
by Buyer.

(idi) Transfer of Orders; Assignments, Prior to the Closing,
Seller and Buyer agree to cooperate with each other in conducting joint contacts with the

Current Customers (as appropriate) for the purpose of altempting to obtain such
customers’ consent to transfer orders from Seller to Buyer (or to issue new orders to
Buyer for the same or similar items) and to assign Scller’s rights and benefits under the
contracts included in the Asscts to Boyer as of the Closing.

(iv) Assumption of Obligation. To the extent that an
order is transferred or assigned to Buyer or that Buyer accepts a new purchase order
from a Current Customer, Buyer agrees to assume and perform all obligations

thereunder,
{183 Non-Assipnment of Certain Items. Notwithstanding
thing to the contrary in this Asreement, to the extent that the assignment, or license

h

erevnder ng of the Assets (or the Scller Intellectual Property related crg;g! or
contracts shall reguire the consent of any other party (or in the event that any of the
same shall be nogassignable}, neither this Agreement nor any action taken pursuag
BPHPAT\RBAO147984.03 6.
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(2) Closing. Unless this Agreemcnt is earlier terminated
pursuant to Section __ the closing of the transactions contemplated by this Agreement
(the "Closing”) shall be held at the offices of Wilson, Sonsini, Goodrich & Rosati, 650
Page Mill Road, Palo Alto, California 94304, at 10:00 a.m. on the date which is two
business days fullowmg satisfaction or waivex of the last of the conditions to Clesing as
set forth in the Article IV hereof, or on such cther time and/or date as the parties agree
(the actual date on which the Closing occurs is referred to herein as the “Closing Date").

(b)  Delivery. At the Closing:

)] Buyer shall deliver to Selfer an instrument of
assamption of liabilities by which Buyer shall assume the Assumed Liabilities as of the
Closing;

(i) Buyer shall deliver {o Selier a certificate or certificates
representing the Shares;

(iit) Scller shall deliver to Buyer all bills of sale,
endorsements, assignments, consents to assignments to the extent obtained and other
instruments and documents as Buyer may reasonably request to sell, convey, assign,
transfer and deliver to Buyer Seller’s title 1o all the Assets; and

(iv) Seller and Buyer shall deliver or cause to be delivered
to one another such other instruments and documents necessary or appropriate to
evidence the due execution, delivery and performance of this Agreement.

(¢) Taking of Necessary Action; Further Action. If, at any time
after the Closing Date, any further action is necessary or desirable to carry out the

purposes of this Agreement the parties agree to take, and will take, all such lawful and
necessary and/or desirable action.

ARTICLE 11
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as described [with reasonable particularity] in the Seller Disclosure
Schedule [(which shall cross-reference to narticnlar section below to which such
description applies)] delivered by Seller to Buyer simultaneously with the execution of
this Agreement, as such Seller Disclosure Schedule may be updated and/or amended
pursuant to Section bereof (the "Seller Disclosure Schedule), Seller represents and

warrants to Buyer that:

BPAPAT\REN01479B1.03 8
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21  Orpganization, Standing and Power. Seller is a corporation duly
organized, validly existing and in good standing under the laws of its state of
incorporation, and has all requisite corporate power and authority to own, operate and
lease its propertics and to carry on its business as now being conducted. Seller is duly
qualified as a foreign corporation'and is in good standing in cach jurisdiction in which
the: failure to so qualify reasonably would be expected to bave a material adverse effect
on the Business Condition of the Business. (As used in this Agreement, "Business
Condition" with respect to any corporate entity, group of corporate entities or the
Business shall mean the business, financial condition, results of operations and assets of
such corporate entity, group of corporaic entities or the Business, as the case may be.)
Seller has made available to Buyer complete and correct copies of the Certificate of
Incorporation and Bylaws of Seller, as amended {o the date hereof.

22  Anthority. Seller has all requisite corporate power and anthority to
enter into this Agreement and, to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement, the performance by Seller of its
obligations hereunder and the consummation of the transactions contemplated hereby
bave been duly and validly authorized by all necessary corporate action on the part of
Seller, and have been approved by the Board of Directors of Seller, No other corporate
proceeding on the part of either Seller is necessary to authorize the execution and
delivery of this Agreement by Seller or the performance of Seller’s obligations hereunder
or the consummation of the transactions contemplated herchy. This Agrcement has
been duly execnted and delivered by Seller and constitutes a legal, valid and binding
oblipation of Seller enforceable against Seller in accordance with its terms, except as -
enforcement may be kimited by bankruptcy, insolvency, or other similar laws affecting the
enforcemnent of creditors’ rights generally and except that the availability of equitable
remedies is subject to the discretion of the court before which any proceeding therefor
may be brought. Subject to satisfaction or waiver of the conditions set forth in
Article £—3}{5] the execution and delivery of this Agreement does not, and the
consummation of the transactions contemplated hereby will not, conflict with or result in
any violation of any statute, law, rule, rcgulation, judgment, order, decree, or ordinancs
applicable to Seller, or its properties or assets that, individually or in the aggregate,
reasonably would be expected to have a material adverse effect on the Business
Condition of the Business, or conflict with any provision of the Certificate of
Incorporation or Bylaws of Seller or result in any breach or default (with or without
notice or lapse of time, or both) under, or give rise to a right of termination, cancellation
or acceleration of any obligation or to loss of a material benefit under, or result in the
creation of a lien or encumbrance on any of the properties or assets of Seller pursuant to
any agreement, contract, note, mortgage, indenture, lease, insttument, permit, concession,
franchise or license to which Seller is a party or by which Seller or its properties or
assets may be bound that would reasonably be expected, either individually or in the
aggregate, to have a material adverse effect on the Business Condition of the Business).
No consent, approval, order or authorization of, or registration, declaration or filing with,
any court, administrative agency, commission, regulatory authority or other governmental

BPHPAT\RE\D147701.03 9
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2.6  Litipation. There is no action, suit, proceeding, claim or
governmental investigation pending or, to the knowledge of Scller, threatened, against
Seller that reasonably would be expected to have a material adverse effect on the
Business Condition of the Business. There is no action, suit, proceeding, claim or
governmental investigation pending against Seller as of the datc hercof that in any
marmer challenges or seeks to prevent, enjoin, alter or materially delay any of the
transactions contemplated hereby.

27  Absence of Certain Changes. Since , Seller has
conducted the Business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required hereby, there has not occurred: (a) any
material adverse change in the Business Condition of the Business; (b) any entry into any
material commitment or transaction by Seller relating to the Business, other than in the
ordinary course of business; (¢) any damage, destruction or loss, whether covered by
insurance or not, matcrially and adversely affecting the Business Condition of the
Business; {d) any acquisition or disposition of a material amount of property or assets of
Seller relating to the Business outside of the ordinary course of business; () any transfer
or grant by Seller of a right under any Seller Intellectual Property Rights (as defined in
Section ___ hereof), other than those transferred or granted in the ordinary course of
business;

28  Aprccments. With respect to the Business, Seller is not a party to,
and the Business is not subject 10:

(2) Any union contract or any employment contract or
arrangement providing for future compensation, written or oral, with any officer,
consultant, director or employee which is not cancelable by Seller on 30 days” notice or
Iess without penalty or obligation to make payments related to such termination, other
than (A) (in the case of employees other than executive officers of Seller) such
agreements as are not materially different from standard arrangements offered to
employees generally in the ordinary course of business consistent with Seller’s past
practices and (B) such agreements as may be imposed or implied by law;

(b) Auny plan, contract or arrangement, tbe obligations under
which exceed {$————3}$100,000], written or oral, providing for bonuses, pensions,
deferred compensation, severance pay or benefits, retirement payments, profit-sharing, or-
the like;

(¢)  As of the date bereof, any existing OEM agreement,
distribution agreement, volume purchase agreement, or other similar agreement in which
the annual amount paid or received by Seller during the twelve-month period ended

exceeded $1,500,000 or pursuant tc which Seller has granted most favored
nation pricing provisions or exclusive marketing rights related to any produet, group of
products or territory to any person;

BPHPAT\RBA0147981.03 11
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(d) Any lease or month-to-month tenancy for real or personal
property in which the amount of payments which Seller is required to make on an annal
basis exceeds $100,000;

()  Any contract containing covenants purporting to Hmit Seller's
freedom to compete in any line of business in any geographic area{}{; or}

Any license to a third party involving Sefler Intellectual
I1p pie

ht to sublicense such source

Each agreement, contract, morigage, indenture, plan, lease, instrument,
permit, concession, franchise, arrangement, license and commitment listed in the Seller
Disclosure Schedule pursuant to this Section is valid and binding on Seller, and is in full
force and eifect, and Seller has not breached any provision of, nor is it in defanlt under
the terms of, any such agreement, coutract, mortgage, indenture, plan, lease, instrument,
permit, concession, franchise, arrangement, license or cormitment except for such
failures to be valid and binding or in full force and effect and such breaches or defaults
as reasonably would not be expected to bave a material adverse effect on the Business
Condition of the Business.

29 Tax Returns and Reporis,

(a) Definition of Taxes. For the purposes of this Agreement,
*Tax" or "Taxes" refers to any and all federal, state, local and foreign taxes, assessments
and other governmental charges, duties, impositions and liabilities relating to taxes,
including taxes based upon or measured by gross receipts, income, profits, sales, use and
occupation, and value added, ad valorem, transfer, franchise, withholding, payroll,
recapture, employment, excise and property taxes, together with all interest, penalties
and additions imposed with respect to such amounts and any obligations under any
agreements or arrangements with any other person with respect to such amounts and
including any liability for taxes of a predecessor entity.

(b) Tax Returns and Audits. Except as reasonably would not be
expected to have a material adverse effect on the Business Condition of the Business:

(D) Seller hag timely filed all federal, state, local and
foreign returns, estimates, information statements and reports ("Returns”) relating to
Taxes required to be filed by it, except sach Returns which are not material to the
Business, and has paid all Taxes shown to be due on such Returns or is contesting them
in good faitb. '

(i) Seller has withheld with respect to its craployees all
federal and statc income taxes, FICA, FUTA and other Taxes required to be withheld,

EPHPAT\RB\0147981.03 12
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(i) Seller has not been delinguent in the payment of any

“Tax nor is there any Tax deficiency outstanding, proposed or assessed against Seller, nor
has Seller executed any waiver of any statute of limitations on or extending the period
for the assessment or collection of any Tax.

@v) No audit or other examination of any Retumn of Seller
is presently in progress, nor has Seller been notified of any request for such an andit or
other examination.

) None of the Assets are treated as "tax-exempt use
property" within the meaning of Section 168(k) of the Code.

(vi) Seller is not, and has not been at any time, a "United
States yeal property holding corporation” within the meaning of Section 897(c)(2) of the
Code.
2.10 Technology. To the knowledge of Seller, as of the date hereof,

Seller owns, co-owns or is licensed or otherwise entitled to use rights to all patents,
trademarks, trade names, service marks, copyrights, mask work rights, trade secret rights,
and other intellectual property rights and any applications therefor, and all maskworks,
net lists, schematics, technology, source code, know-how, computer software programs
and all other tangible information or material, that are used in the Business as currently
conducted (the "Seller Intellectual Property Rights").

The Seller Disclosure Schedule lists, as of the date hereof, (i) all gufheis
registered copyrights, trademarks, service marks, mask work rights, and any applications
therefor, included in the Seller Intellectual Property Rights; (ii} the jurisdictions in which
each such Seller Intellectual Property Right has been issued or registered or in which an
application for such issnance and registration has been filed, mcluding the respective
repistration or application numbers; and (jii) which, if any, of such products have been
registered for copyright protection with the United States Copyright Office and any
foreign offices. The Seller Disclosure Schedule also sets forth a list of license
agreements which, to Seller's knowledge, constitutes all license agreements under which
Seller licenses as licensee the intellectual property rights of third parties relating ta
tectmology or software which is incorporated in existing products of the Business for
which products Seller has received revenues in excess of 32,000,000 in the twelve-month
period ended . To Seller’s knowledge, Seller is not in material violation of
any such license agreement. '

With respect to the Business, Seller is not a party to nor is the Business
subject to (i) any joint venture contract or arrangement or any other agreement that
involves a sharing of profits with other persons other than the payment or receipt of
royalties by Seller; (ii) any agreement pursuant to which Seller was obligated to make

payment of royalties in the twelve-month period ended of $1,000,000 or
BPHPAI\RE\O147981.03 13
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more; or (iii) any agreement pursnant to which Seller utilizes the intellectual property
rights of others in any products currently marketed by Scller and which is either
non-perpetual or terminable by the licensor thereunder in the event of the Acquisition
and which, if terminated, reasonably would be expected to have a material adverse effect
on the Business Condition of the Business.

No claims with respect to the Seller Intellectual Property Rights have been
communicated in writing to Seller (i) to the effect that the manufacture, sale or use of
any product of the Business as now used or offered by Seller infringes or any copyright,
patent, trade secret or other intellectual property right of a third party or (ii) challenging
‘the ownership or validity of any of the Seller Intellectual Property Rights, any or all of
which claims reasonably would be expected to have a material adverse effect on the
Business Condition of the Business. To the knowledge of Seller, as of the date hereof,
all patents and registered trademarks, service marks and registered copyrights held by
Seller in connection with the Business are valid and subsisting except for failures to be
valid and subsisting that reasonably would not be expected to have a material adverse
effect on the Business Condition of the Business. Seller does not know of any
unauthorized use, infringement or misappropriation of any of the Seller Intellectual
Property Rights by any third party that reasonably would be expected to have a material
adverse effect on the Business Condition of the Business.

211 Tile to Propertics: Abscnce of Liens end Encumbrances.

(2) The Seller Disclosure Schedule sets forth a list of all real
property owned or, as of the date hereof, leased by Seller for use in connection with the
Business and the aggregate anmal rental or mortgage payment or other fees payable
under any such lease or loan,

(b)  Seller has good and valid title to, or, in the case of leased
properties and assets, valid leasehold interests in, all of the tangible properties and
assets, real, pexsonal and mixed, which are material to the conduct of the Business, free
and clear of any Hens, charges, pledges, security intcrests or other encumbrances, except
for such of the foregoing as (A) are reflected in the Seller Financial Statements, or (B)
arisc out of taxes or general or special assessments not in default and payable without
penalty or interest or the validity of which is being contested in good faith by appropriate
proceedings, or (C) such imperfections of title and encumbrances, if any, which are not
substantial in character, amount or extent, and which do not materially detract from the
value, or interfere with the present use, of the property subject thereto or affected
thereby.

212 Governmental Authorizations and Licenses. Seller is the holder of
all licenses, authorizations, permits, concessions, certificates and other franchises of any

Governmental Entity required to operate the Business, the failure to hold which
reasonably would be expected to have a material adverse effect on the Business
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Condition of the Business (collectively, the "Licenses"). The Licenses are in full force
and effect. There is not now pending, or to the knowledge of Seller is there threatened,
any action, suit, investigation or proccedmg against Seller before any Governmental
Entity with respect to the Licenses, nor is there any issued or outstanding notice, order
or complaint with respect to the violation by Seller of the terms of any License or any
rule or regulation applicable thereto, except in any such case as reasonably would not be
expected o bave a material adverse effect on the Business Condition of the Business.

2.13 Environmental Matters. To Seller’s knowledge, Seller has at all
relevant times with respect to the Business been in material compliance with all
environmental laws, and has received no potentially zcspons:ble party ("PRP") notices or
fuucuona.lly equivalent notices from any governmental apgencies or private parties
concerning releases or threatened releases of any "hazardous substance” as that term is
defined under 42 U.S.C. 9601(14).

2.14 Customers. The Seller Disclosure Schedule sets forth each customer
of the Business that paid Seler royalties and licensee fees in an aggregate amount in
cxeess of $1,000,000 during the twelve-manth period ended .

2.15 Proprdetary Informati ventions an
Agreements. To the knowledge of Seller, each employee, consultant, and officer of
Seller (exclusively with respect to the Busmcss) has executed a proprietary information
and inventions and conﬁdcnnahty agreement, copies of which have been made available
to counsel to Buyer, and it is Seller’s policy that such agreements be executed by each
new employee, consultant, officer and director of Seller in the ordinary course of Seller’s

business. .
/nf Jeimal 3.
[216 Inventory. The Seller D;sclosurc Schedule sets fclrth the amount of

of thls N eern =W PR

for m th:sA eement and the issuance of secuntlesherender is axempt from
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ACT OR COMPLIANCE WITH RULE 144
PROMULGATED UNDER SUCH ACT, OR UNLESS

THE COMPANY [VED

AR T AT Y _____i A s
COUNSEL, SATISFACTORY TO THE COMPANY AND

£2-16} [2.23] No Jmplied Representations. It is the explicit intent of each
party bereto that Seller is not making any representation or warranty whatsoever, express
or implied, except those representations and warranties of Seller contained in this
Agrecement or in the Seller Disclosure Schedule.

ARTICLE Il
REPRESENTATIONS AND WARRANTIES OF BUYER

Except as described in the Buyer Disclosure Schedule delivered by Buyer
to Seller simultanecusly with the execution of this Agreement, as such Buyer Disclosure
Schedule may be updated and/or amended pursuant to Section ___ hereof (the "Buyer
Disclosure Schedule"), Buyer represents and warrants to Seller that:

3.1  Organization, Standing and Poweyr. Buyer is a corporation duly
organized, validly existing and in good standing under the laws of its state of

incorporation, and has all requisite corporate power and authority to own, operate and
lease its properties and to carry on its business as now being conducted. Buyer is duly
qualified as a foreign corporation and is in good standing in each jurisdiction in which
the failure to so qualify would reasonably be expected 10 have a material adverse effect
on the Business Condition of Buyer. Buyer has made available to Seller complets and
correct copies of the Certificate of Incorporation and Bylaws of Buyer, as amended to
the date hereof.

32 Authority. Buyer has all requisite corporate power and suthority to
enter into this Agreement and, to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement, the pecformance by Buyer of its
obligations hereunder and the consummation of the transactions contemplated hereby
have been duly and validly authorized by all necessary corporate action on the part of
Buyer, and bave been approved by the Board of Directors of Buyer. No other corporate
proceeding on the part of either Buyer is necessary to authorize the execution and

delivery of this Agreement by Buyer or the performance of Buyer’s obligations hereunder -

or the consummation of the transactions contemplated hereby. This Agreement has
been duly executed and delivered by Buyer and constitutes a legal, valid and binding
obligation of Buyer enforceable against Buyer in accordance with its terms, except as
enforcement may be Hmited by bankruptcy, insolvency, or other similar laws affecting the
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enforccment of creditors’ rights generally and except that the availability of equitable
remedies is subject to the discretion of the court before which any proceeding therefor
may be brought. Subject to satisfaction or waiver of the conditions set forth in Article _,
the execution and delivery of this Agreement does not, and the consununation of the
transactions contemplated hereby will not, conflict with or result in any violation of any
statute, law, rule, regulation, judgment, order, decree, or ordinance applicable to Buyer,
or its properties or assets that, individually or in the aggregate, reasonably would be
expected to have a material adverse effect on the Business Condition of Buyer, or
conflict with any provision of the Certificate of Incorporation or Bylaws of Buyer or
result in any breach or default (with or without notice or lapse of time, or both) under,
or give risc to a right of termination, cancellation or acceleration of any obligation or to
ioss of a material benefit under, or result in the creation of a lien or encumbrance on
any of the properties or assets of Buyer pursuant to any agreement, contract, note,
mortgage, indenture, lease, instrument, permit, concession, franchise or Heense to which
Buyer is a party or by which Buyer or its properties or assets may be bound that would
reasonably be expected to have a2 material adverse effect on the Business Condition of
Buyer. No consent, approval, order or authorization of, or registration, declaration or
fikimg with, any Governmental Entity is required by or with respect to Buyer in
comnection with the execution and delivery of this Agreement or the consummation by
Buyer of the transactions contemplated hereby, except for (i) the filing of a pre-merger
notification report under the HSR Act, (ii) tbose required to be made or obtained by
Seller or any of its affiliates, (iif) filings following the Closing under federal and state
securities laws relating to issuance of the Shares; and (iv) such consents, approvals,
orders, authorizations, registrations, declarations and filings as would not have a material
adverse effect on the ability of Buyer to issue the Shares to Seller and assume the
Assumed Liabilities at the Closing.

33 Capitalizatigm {f'—l-'e—emae—ﬁem—&ebeek}} [The anthorized capital

shares of ,_.:

g_sg._;g, fully. paid_ and are wessable and ﬁ'ee of any hgggr encumb& ther

any lie or encumbrances ¢reated b pon the holders thereof. As of

the close of business on September . 1095, Buyer has reserved shares of
Common Stock for issuance to em ployee du'ectors and independent contra
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34 SEC Dgcuments; Buyer Financial Statements. Buyer bas made
available to Seller a true and complete copy of each statement, annual, quarterly and
other report, {registration-statement} and definitive proxy statement filed by Buyer with
the Securities and Exchange Commission ("SEC") since [September 30, 19931 (the
"Buyer SEC Documents"), which are all the documents (other than preliminary material)
that Buyer was required to file with the SEC since such date. As of their respective
filing dates, the Buyer SEC Documents complied in all material respects with the
requirements of the Securities Exchange Act of 1934 (the "Exchange Act”) or the
Securities Act of 1933 (the "Sccurities Act"), as the case may be, and none of the Buyer
SEC Documents contained any untrue statement of a material fact or omitted to state a
material fact required to be stated therein or necessary to make the statements made
therein, in light of the circumstances in which they were made, not misleading. The
financial statements of Buyer included in the Buyer SEC Documents (the "Buyer
Financial Statements”) comply as to form in all material respects with applicable
accounting requirements and with the published rules and regulations of the SEC with
respect thereto, have been prepared in accordance with generally accepted aceounting
principles (except as may be indicated in the notes thereto or, in the case of unaudited
statements, as permitted by Form 10-Q of the SEC) and fairly present the consolidated
financial position of Buyer and its consolidated subsidiaries at the dates thereof and the
consolidated results of their operations and cash fiows for the periods then ended
(subject, in the case of unaudited statements, to normal, recurring audit adjustments).
Since [September 30, 1994], therc has been no material change in Buyer’s accounting
policies except as described in the notes to Buyer's Financial Statements.

3.5 Compliance with Yaw, Buyer has comducted its business so as to
comply in all material respects with all laws, rules and reguolations, judgments, decrees or
orders of any Governmental Entity applicable to its operations except where the failure
50 10 comply reasonably would not be expected to have a material adverse effect on the
Business Condition of Buyer. As of the date hereof, there are no judgments or orders,
injunctions, decrees, stipulations or awards (whether rendered by a court or
administrative agency or by arbitration) against Buyer with any contimuing effect that
reasonably would he expected to have a material adverse affect on'the Business
Condition of Buyer. To the knowledge of Buyer, there is no investigation by any
Governmentzl Entity with respect to Buyer pending agzainst Buyer which is reasonably
likely to have a material adverse effect on the Business Condition of Buyer.

36 No Defaults. To the knowledge of Buyer, Buyer is not, nor has
received written notice that it would be with the passage of time, (i) in violation of any
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provision of its Certificate of Incorporation or Bylaws or (ii) in default or violation of
any term, condition or provision of (A) any judgment, decree, order, injunction or
stipulation applicable to Buyer or (B} any agreement, note, mortgage, indentare,
contract, lease or instrument, permit, concession, franchise or license to which Buyer is 2
party or by which Buyer may be bound, in any such case in a manmner that reasonably
would be expected to have a material adverse effect on the Bosiness Condition of Buyer.

3.7 Litipation. There is o action, snit, proceeding, claim or
governmental investigation pending or, to the knowledge of Buyer, threatened, against
Buyer which reasonably would be expected to have, a material adverse effect on the
‘Business Condition of Buyer. There is no action, suit, proceeding, claim or governmental
investigation pending against Buyer as of the date hereof which in any manner challenges
or secks to prevent, enjoin, zlter or materially delay any of the transactions contemplated
hereby.

38  Absence of Certain Changes. Since [June 30, 19951, Buyer has
conducted its business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required hercby, there bas not occurred: (a) any
material adverse change in the Business Condition of Buyer; {(b) any entry into any
material commitment or transaction by Buyer, other than in the ordinary course of
business; {c) any damage, destruction or loss, whether covered by insurance or not,
matcrially and adversely affecting the Business Condition of Buyer; or (d) any acquisition
or disposition of a material amount of property or assets of Buyer outside of the ordinary
course of business.

3.9 Agug__glt,g Each agreement, contract, morigage, indenture, plan,
lease, instrument, penmnit, concession, franchise, arrangement, license and commitment
that is an Bxhibit to -Ea.—Buyer—SEG—Deeumem} [Buver's mgst recent Form 10-0] is valid
and binding on Buyer, and is in full force and effect, and Buyer has not breached any
provision of, nor is it in default under the terms of, any such agrce-ment. contract,
mortgage, indenture, plan, lease, instrument, permit, concession, franchise, _arrangement,
license or commitment except for such failures to be valid and binding or in full force
and effect and such breaches or defaults as reasonably would not, be expected to have a
mgterial adverse effect on the Business Condition of Buyer.

3.10 Tax Returns apd Reports. Except as reasonably would not be

expected to have a material adverse effect on the Business Condition of Buyer:

4} Buyer has timely filed all federal, state, local and
foreign returns, estimates, information statements and reports (Returns) relating to Taxes
required to be filed by it, except such Returns which are not material to Buyer, and has
paid all Taxes shown fo be due on such Returns or is contesting them in good faith,
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(i) Buyer has withheld with respect to its employees all
federal and state income taxes, FICA, FUTA and other Taxes required to be withheld.

(iii) Buyer has not been delinquent in the payment of any
Tax nor is there any Tax deficiency outstanding, proposed or assessed against Buyer, nor
has Buyer executed any waiver of any statute of limitations on or extending the period
for the assessment or collection of any Tax.

(iv) No audit or other examination of any Return of Buyer
is presently in progress, nor has Buyer been notified of any request for such an audit or
other examination.

7] None of Buyer’s assets are treated as "tax-exempt use
property” within the meaning of Section 168{h} of the Code.

(vi) Buyer is not, and has not been at any time, a "Unitad
States real property holding corporation” within the meaning of Section 897(c)(2) of the
Code.

3.11 Technolopy. To the knowledge of Buyer, as of the date hereof,
Buyer owns, co-owns or is licensed or otherwise entitled to use rights to all patents,
trademarks, trade names, service marks, copyrights, mask work rights, trade secret rights,
and other intcllectusl property rights and any applications therefor, and all maskworks,
net lists, schematics, technology, source code, kmow-how, computer software programs
and all other tangible information or material, that are used in its business as currently
conducted (the "Buyer Intellectual Property Rights").
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3.12 Governmental Anthorizations and Licenses. Buyer is the holder of

all licenses, authorizations, permits, concessions, certificates and other franchises of any
Governmental Entity required to operate its business, the failure to hold which
reasonably would be capected to have a material adverse effect on the Buginess
Condition of Buyer (collectively, the "Buyer Licenses”). The Buyer Licenses are in full
force and effect. There is not now pending, or to the knowledge of Buyer is there
threatened, any action, suit, investigation or proceeding against Buyer before any
Governmental Entity with respect to the Buyer Licenses, nor is there any issucd or
outstanding notice, order or complrint with respect to the violation by Buyer of the
terms of any Buyer License or any rule or regulation applicable thercto, except in any
such case as reasonably would not be expected to have a material adverse effect on the
Business Condition of Buyer,

3.13 Environmental Matters. To Buyer's knowledge, Buyer has at all
relevant times been in material compliance with all environmental Iaws, and has received
no FRP notices or functionally equivalent notices from any governmental agencies or
private parties concerning releases or threatened releases of any “hazardous substance”
as that term is defined under 42 U.S.C. 9601(14).

3.14 Proprctary Information and Inventions and Confidentiality
Agreements. To the knowledge of Buyer, each employee, consultant, and officer of

Buyer bas executed a proprietary information and inventions and confidentiality
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agreement, copies of which bave been made available to counsel to Seller, and it is
Buyer’s policy that such agreements be executed by each new employee, consultant,
officer and director of Buyer in the ordinary course of Buyer’s business.

3.15 Statns of Shares. When issued to Seller at the Closing, the Shares
will be duly authorized, validly isseed, fully paid and nonassessable, free and clear of any
and all liens and encumbrances of any kind, except as may be imposed by Seller.

3.16 No Implied Represcntations, 1t is the explicit intent of cach party
hereto that Buyer is not making any represcntation or warranty whatsoever, express or
implicd, except those representations and warranties of Buyer contained in this
Agreement or in the Buyer Disclosure Schedule,

ARTICLE IV
CERTAIN COVENANTS

4.1  Conduct of Business of Seller. During the period from the date of
this Agreement and contimuing until the earlier of the termination of this Agreement and
the Closing Date, Seller agress (except to the extent that Buyer shall otherwise consent
in writing), to carry on the Business in the usual, regular and ordinary course in
substantially the same manner as heretofore conductcd, {incloding sales of products in a
manner and with the past es.] to pay or perform other
obligations when due, and use all reasonable efforts consisteat with past practice and
policies to preserve intact the Business, keep available the services of its present officers
and key employees and preserve their relationships with customers, sappliers,
distributors, licensors, licensees, and others having business dealings with it, all with the
gozl of preserving unimpaired the Business at the Closing Date. Except as contemplated
by this Agreement, Seller shall not, with respect to the Business, without the prior
written consent of Buyer (which shall be given, or reasonably thhhcld, within one
business day aftex receipl of writter request therefor) (a) enter into any commitment or
transaction not in the ordinary course of business; or (b) enter into any strategic alliance
or joint marketing arrangement or agreement,

42  Conduct of Business of Buyer. During the period from the date of
this Agreement and continuing until the carlier of the termination of this Agreement and
the Closing Date, Buyer agrees (except t¢ the extent that Seller shall otherwise consent
in writing}, to carry on its business in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted, to pay or perform other
obligations when due, and use all reasonable efforts consistent with past practice and
policies to preserve intact its business, keep available the services of its present officers
and key employees and preserve their relationships with customers, supplicrs,
distributors, licensors, licensees, and others having business dealings with it, all with the
goal of preserving unimpaired its business at the Closing Date. Except as contemplated
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by this Agreement, Buyer shall not, without the prior written consent of Seller (which
shall be given, or reasonably withheld, within one business day after receipt of written
request therefor) (a) enter into any commitment or transaction not in the ordinary
course of business; (b) enter into any strategic alliance or joint marketing arrangement
or agreement; (c) declare or pay any dividends on or make any other distribations
(whether in cash, stock or property) in respect of any of its capital stock, or split,
combine or reclassify any of its capital stock or issue or authorize the issuance of any
other securities in respect of, in lieu of or in substitution for shares of capital stock of
Buyer, or repurchase, redeem or otherwise acquire, directly or indirectly, any shares of
its capital stock (or options, warrants or other rights exercisable therefor); (d) except for
the issuance of shares of capital stock of Buyer upon exercise or conversion of options
granted to employees, issue, deliver or sell or autborize or propose the issuzance, delivery
or sale of, or purchase or proposc the purchase of, any shares of its capital stock or
securities convertible into, or subscriptions, rights, warrants or options to acquire, or
other agreements or commitments of any character oblipating it to issue any such shares
or other convertible securities; or (&) cause or permit any amendments to its Certificate
of Incorporation or Bylaws.

43  Np Solicitation. Until the earlier to occur of (i) the Closing Date
and (ii) the date of termination of this Agreement pursnant {o its terms, as the case may
be, Seller will not (nor will Seller permit any of Seller’s officers, directors, agents,
representatives or Affiliates to) directly or indirectly, take any of the following actions
with any party other than Buyer and its designees: solicit, encourage, initiate or
participate in any negotiations or discussions with respect to, any offer or proposal to
acquire all or any portion of the Business. Until the earlier to occur of (i) the Closing
Date and (ii) the date of termination of this Agreement pursuant to it tenns, as the case

not (aor will Buyer permit any of Buyer s officers, directars, agents representatives or
affiliates to) directly or indirectly or indirectly take any of the following actions with any
party other than Seller and its designees: solicit, encourage, initizte or participate in any
negotiation or discussions with respect to, any offer or proposal to acquire all or any
portion of the business of Buyer,

44  Access to Information. Seller and Buyer shall each afford the other
and its accountants, counsel and other representatives, reasonable access during normal
business hours during the period prior to the Closing Date to (a) all of its properties,
books, contracts, commitments and records, and (b) all other information concerning the
business, properties and personnel (subject to restrictions imposed by applicable law) of
it as the other may reasonably request (it being understood that access to information
cuncerming Seller shall pertain only to the Business).

45  Confidentiality. Each of the parties hereto hereby agrees to keep
such information or knowledge obtained in any investigation pursuant to Scctions 233}
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[4.3] or 4.4, or pursuant to the negotiation and execution of this Agreement or the
effectuation of the transactions contemplated hereby, confidential; provided, however,
that the foregoing shall not apply to information or knowledge which (a) a party can
demonstrate was already lawfully in its possession prior to the disclosure thereof by the
other party, (b) is generally known to the public and did not become so known through
any violation of law or this Agreement, (¢) became known to the public through no fault
of such party, (d) is later lawfully acquired by such party from other sources, (e) is
required to be disclosed by order of court or government agency with subpoena powers
or (f) which is disclosed in the course of any litigation between any of the pariles hereto.

4.6 EBxpenses. Whether or not the Acquisition is consummated, all fees
and expenses incurred in connection with the Acquisition including, without limitation,
all legal, accounting, financial advisory, consulting and all other fees and expenses of
third parties ("Third Party Expenses”) incurred by a party in connection with the
negotiation and effectuation of the terms and conditions of this Agreement and the
transactions contemplated hereby, shall be the obligation of the respective party
incurring such fees and expenses.

47  Public Disclosure. Unless otherwise required by law incloding,
without limitation, applicable securities laws, prior to the Closing Date, no disclosure
(whether or not in response to an inquiry) of the subject matter of this Agreement shali
be made by any party hereto unless approved by Buyer and Seller prior to release,
provided that such approval shall not be unreasonably withheld.

48  Copnsents, Seller shall use commercially reasonably efforts to obtain
all necessary consents, waivers and approvals under any of the contracts of the Business
as may be required in connection with the Acquisition so as to transfer to Buyer all
rights of Seller thereunder as of the Closing.

49  Commercially Reasonable Efforts. Subject to the terms and
conditions provided in this Agreement, each of the parties hereto shall use its
commercially reasonable efforts to take promptly, or cause to be taken, all actions, and
to do promptly, or cause to be done, all things necessary, proper or advisable under
applicable laws and regulations: to consummate and make effective the transactions
contemplated hereby, to obtain all necessary waivers, consents and approvals and to
effect all necessary registrations and filings, and to remove any injunctions or other
impediments or delays, legal or otherwise, in order to consummate and make effective
the transactions contemplated by this Agreement. '

4.10 Notification of Certajn Matters. Seller shall give prompt potice 1o
Buyer, and Buyer shall give prompt notice to Seller, of (i) the ocouxrence or
non-occcurrence of any event, the occurrence or non-occurrence of which is likely to
cause any representation or warranty of Seller or Buyer, respectively, contained in this
Agreement to be untrue or inaccurate at or prior to the Closing Date and (ii) any failure
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Emplovees, including without limitatio ablig pations for ¢d vpelti ion time, severance

ngements, workers’ compensation or any liability for any insurance, medical or othes
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of Seller or Buyer, as the case may be, to comply with or satisfy auy covenant, condition
or agreement to be complied with or satisfied by it hereunder; provided, however, that
subject to Section 4.11, the delivery of any notice pursuant to this Section shall not limit
or otherwise affect any remedies available to the party receiving such notice.

411 Delivery of Schedules. It is understood that the Seller Disclosure
Schedule and the Buyer Disclosure Schedule may not be complete as of the date hereof.
Because of this, the parties agree that uatil 5;00 California time on ——F}
[Qctober 151, 1995, Seller and Buyer shall each be permitted to amend its respective
Disclosure Schedule so as to qualify the representations and warranties of such party
contained in this Agreement (as each may be so amended, the "Subsequent Seller
Disclosure Schedule” and the "Subsequent Buyer Disclosure Schedule”, respectively). It
is ferther understood that, to the extent that this Agreement is not terminated pursnant
to Section 7.1 (d) or 7.1(f) after delivery of any such Subsequent Disclosure Schedule,
the representations and warrantics in this Agrecment of the party delivering such
Subsequent Disclosure Schedule shall be qualified in their entirety by the modified or
supplemented disclosures contained therein.

4.12 Additional Documents and Further Assurances. Each party hereto,

at the request of another party hereto, shall execute and deliver such other instruments
and do and perform such other acts and things as may be necessary or desirable for
effecting completely the consummation of this Agreement and the transactions
cantemplated hereby.

4,13 Trggj_m_gm i mpgyges gf the Busme§§ {EIe—be—ex?mded-}-Bayef

Package shall ¢ dlt elI em! rees who become e "'{--" of Bu er with years of

~———SErvice ; accrued bysuch employee with Seller or any predecessor of Seller or the

Business, Buyer may offer employment consistent with the terms of the Benefits
Package tg ahy of the emplo; 0 Busmcss it shall so choose. Seﬂel' will use bes

afforts to assist Buyer in this regard and to asgure.an orderly and syccessful transition,

/er hall not,assum ._,3._' 1 of Seller with r spect. o ha'b:lmes rc!atln tosu :
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51 nditions to Obligations of isiti
The respective obligations of cach party to this Agreement to effect the Acquisition shall
be subject to the satisfaction at or prior to the Closing Date of the following conditions:

(2) No Ininnctions or Restraints; Illegality. No temporary
restraining order, preliminary or permanent injunction or other order issued by any court

of competent jurisdiction or other legal restraint or prohibition preventing the
consummation of the Acquisition shall be in effect, nor shall any proceeding brought by
an admipistrative agency or commission or other governmental authority or
instrumentality, domestic or foreign, seeking any of the foregoing be pending, nor shall
there be any action taken, or any statute, rule, regulation or order epacted, entered,
enforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisition illegal,

(b) The waiting period under thc Hart-Scott—Rodmo Anuu'ust
Impmvement Act shall have expzred —Evn{heut the-com : the

(c)  The parties shall bave cutered into an Operating
Agreement{} [on] substantially {in} the {form} [tertns] attached hereto as Exhibit {—

52  _Additional Conditions to Obligations of Seller. The obligations of

Seller to consummate and effect this Agreement and the transactions contemplated
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bereby shall be subject to the satisfaction at or pnor to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Seller:

(8)  Representations, Warrantics and Covenants. The
representanons and warranues of Buyer in this Agreement [(as may be modificd by th
1en edule)] shall be tue and correct in all material respects
on and as of the Closmg Date. as though such representations and warranties were made
on and as of such time and Buyer sball have performed and complied with all covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it in all material respects as of the Closing Date.

(b)  Certificate of Buyer. Scller shall have been provided with a
certificate duly executed on behalf of Buyer to the effect that, as of the Closing Date:

@) all representations and warranties made by Buyer in
this Agreement are true and complete in all material respects;{-ard
}
(i) all covenants, obligations and conditions of this
Agreement to be performed by Buyer on or before such date have been so performed in
all material respects{-}{;_and]
[[iii]

om lcgal/coun{d’ to Buyer]i

/ -
-~ (d) No Materigl Adverse Change. There shall niot have occurred

o matcnal adverse change in the Business Condition of Buyer [beiween the date of
1 a0 s Apr Closing Date,
-t.:‘h §
.J-u‘\\!;‘h
oﬁ:l i
R o 53  Additional Condition he Obligations of Buyer . The obligations

of Buyer to consummate and effect this Agreement and the transactions contemplated
bereby shall be subject to the satisfaction at or prior to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Buyer:

(a) Representations, Warranties and Covenants. The
representations and warranties of Seller in this Agreemeat (as may be modified by the
Subsequent Seller Disclosure Schedule) shall be true and correct in all material respects
on and as of the Closing Date as though such representations and warranties were made
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on and as of such time and Seller shall have performed and complied with all covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it as of the Closing Date in all material respects.

Certificate of Seller. Buyer shall have been provided with a
certificate executed on behalf of Seller by its Chief Bxecutive Officer to the effect that,
as of the Closing Date:

4} all representations and warranties made by Seller in
this Agreement are true and complete in all material respects; and

(ii) all covenants, obligations and conditions of this
Agreement 1o be performed by Seller on or before such date bave been so performed in
all material respects.

{c) Legal lemgn Buyet shall have recewed a 1cgal oplmon

(d) No Material Adyerse Changgg. There shall not have
occurred any material adverse change in the Business Condition of the Business

fbetween the date of this Apreement and the Closing Date.

CERTAIN CORPORATE GOVERNANCE MATTERS

6.1 Nomijnation of Director to Buyer's Board of Directors, As of the
X Closing and thereafter until such time as Seller together with its affiliates shall cease to
/ own {less} [more] than 5% of the outstanding shares of Common Stock of Buyer (the
e “Threshold Date"), Buyer shall cause one individual designated {es} [by] Seller (the
“Seller Deagnee") to be nominated for election to the Board of Directors of Buyer],
hich S _ oy Desi nee. shal be a Senior Bxecutive Officer or outside boa 3 member of

beelected as a du'ector of Buyer, but shall cease to serve as a director of Buyer prior to
the Threshold Date, Seller shall have the right to designate another individual to fill the

vacancy created by such cessatmn in order to serve as & member of the Board of
Directors of Buyer. : :
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)&
etitive with / Jrgj—L

terminate in the event that Seller’s core products become direetly com

62  Right to Maintain,
(a)  Until the fesclier to occur of (i)] Threshold Date][; (ii)

ller’s core products become competitive with Buver or (iii) the expirati f three
years from the date of this Asreement], in the event (including a public offering), Buyer
desires to sell and issue shares of its capital stock or rights, options or other securities -
exercisable for or convertible into shares of its capital stock (directly or indirectly) and
whether or not such right or option is immediately exercisable or convertible, then Buysr
shall first notify Seller of the material terms of the proposed sale and shall permit Sellex
to acquire, at the time of consummation such proposed issuance and sale and on such
terms as are specified in Buyer’s notice to Seller, such number of the shares of capital
stock or other securities of Buyer proposed to be issued as would be required to enable
Seller 1o maintain its voting and ownership rights in Buyer following sach issuance, on 2
percentage basis, at a level maintained by it immediately prior to such proposed
issuance. Seller shall bave {forty-five—{45)} [ten (10)] days after the date of any such
notice to elect by notice to Buyer to purchase such shares or securities on such terms
and at the time the proposed sale is consummated.

(b)  The rights set forth in Section 6.2(a) shall not apply to (03]
thc issuancc of sha.res or granl of optlons tu purchasc sharcs of Commou Stoclc

mpt&a:l—stock—ef-Buyu-} under {tho} Buyer’s employee stock purchase and stock optlon
plans, net of repurchases or cancclla'aonsl. (i) Rule 145 transactions, and (#i}]

6.3 ight of Fi nge of Control. /‘

()] Until the [earlier of {i)] Threshold |Qatc and [u! three
(3) years from the Closing] Date, in the eyént -{Buyerpropeses}

Directors has approved an intention| to merge with, sell shares represennng 50% or
more of thc voting power of Buyer to,

i t' _ edule
nouce (an Aeqmsmon Notlce") to Seller settmg forth the proposed material terms of the
merger, sale or acquisition, including the structure and price terms of the merger, sale or
acquisition, the name and address of the party proposed to acquire or merge with Buyer
and the date on or about which such sale or merger is proposed to be made (the date of
snch an Acquisition Notice being &n “Acquisition Notice Datc"). Scller shall have the
right of first refusal to acquire or merge with Buyer on the terms set forth in the
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Acquisition Notice (subject to the valuation provisions of Section 6.3(b) below), as
provided in this Section.

(i) Seller shall have until fthizty{38)} [ten (10)] days
after the later of (i) receipt of an Acquisition Notice and (i) the date Seller receives

notice of the completion of the appraisal of uny items included as part of the proposed
consideration specified in the Acquisition Notice that are subject to valuation pursuant to
Section 6.3(b), to elect by notice to Buyer to acquire or merge with Buyer on the terms
sat forth in the Acquisxtion Notice, If Seller notifies the Buyer within such time period
of its election 1o so acquire or merge with Buyer, a closing with respect to such
‘acquisition or merger shall be held at the principal office of Buyer (or at such other
place as may be agreed upon by Buyer and Seller) on a date and at a time which are
mutually agreeable to Buyer and Seller, but in no event later than the later to occur of
(i) forty-five (45) days after receipt by Buyer of such notice of Seller’s election and (i)
five (5) days after the receipt of any governmental consent or approval necessary for the
consammation of such transaction, mcludmg, but not limited to, any such approval or
consent required under the HSR Act.

(i) In the event Seller elects not to exercise the foregoing
right of first refusal, Buyer shall have six (6) months to sell Buyer on the same material .
terms as are set fonh in the Aoqmsitlon Nouce If Buyer proposes to sell to or merge
ent I on terms more favorable to such party than
those set forth in the notwe, or proposes to sell to or merge with {a-perty}- [one of the
identified parties] after the six (6) month period, it shall first notify Seller and Seller
shall have another opportunity to exercise its right of first refusal.

(b)  Appraisal Procedure

® Whenever the terms of a proposed sale or merger
include {-aea—eaﬁh} forms of consideration [other than cash or securities which are traded
; defined below)], Seller shall have the optmn to exercise its
first refusal nght unde.r thls section by paying the “Appraised Value” in cash of such
proposed non-cash consideration. “"Appraised Value" shall mean the fair saleable value
of such non-cash consideration as of the Acquisition Notice Pate, and shall be
determined in the manner set forth in clause (if), below. [If an item of consideration]{

ﬁv&ésa—busﬁzeﬁs-desen—ﬁms-s
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_ﬂ the closmg pnces of such semnues on such exchanpe durmg (with reference to tha
principal trading market if such securities are traded on more than one National
Exchange) each day within the fifteen (15) trading days on such National Exchange prior
to the applicable Acquisition Notice Date.

For purposes of this provision, “National Exchange®
means the New York Stock Exchange, the American Stock Exchange, the Midwest Stock
Exchange, the Pacific Stock Exchange or the National Market System of the National
Association of Securities Dealers, Inc.

iny ‘banking firm or it A
andmg, in accordance with thls gmvxsmn. Buger and Seller shall endeavor to nmmall!

apree u L the investmen ba.ukm firm or other a.hﬁed consultant 10 unde! 511
» l i s 5 l
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chosenf irms shall '_ & reg uired tochngg se a tm ;g such investment bankmg firm g r_other
THE ; atior of the Appraised Va]u te

shall be reguxred to make sug getemunatton w1thm twentv [20) busmess dags ger its
_glgcng_n. Buxer shgl pay all cos 1; gnd fees gf ug to the three such investment banking
ta ¢

(a) Seller Demand Rights.

()] Request for Registration. In case at any time from
and after the Closing, Buyer shall receive from Seller a written request that Buyer effect

any registration with respect to all or a part of the Shares (or any securities issued or
issuable in respect of the shares; collectively, the “Registrable Securities"), provided that
the number of Shares (or other securities) designated by Seller to be included in such
registration would result in an anticipated aggregate offering price of at lcast $5,000,000,
Buyer will as soon as practicable, use its diligent best efforts to effect such registration
(including, without limitation, the execution of an undertaking to file pre(b)-effective and
post-effective amendments and supplements, appropriate qualification under the apph-
cable blue sky or other state securities laws and appropriate compliance with exemptive
regulations issted under the Securities Act and any other governmental requirements or
regulations) as may be so requested and as would permit or facilitate the sale and
distribution of all or such portion of Registrahle Securities as are specified in such
request; proyided, that Buyer shall not be obligated to take any action to effect any such
registration pursuant to this Section after Buyer has effected three registrations pursnant
to a request by Seller under this Section. A registration proceeding pursuant to this
Section which is subsequently withdrawn prior to effectiveness of a registration statement
under the Securities Act shall not be considered an effected registration, qualification or
compliance for purposes of this Section,

Subject to the foregoing provisions, Buyer shall file a registration statement
covering the Registrable Securities so requested or otherwise elected to be registered as
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soon as practicable, but in any event within sixty days, after receipt of the request of
Seller, provided that Buyer shall have the right to defer such registration for a period of
up to ninety (90) days following the receipt of such a request if in the opinion of the
Board of Directors of Buyer, it would be seriously detrimental to Buyer for a registration
statement to be filed. "

(ii) Underwriting, If Seller intends to distribute the
Repistrable Securities covered by its request by means of an underwriting, it shall s
advise Buyer as a part of its request made pursuant to Section 6.5(z)(i). Buyer shall
enter into an underwriting agreement in customary form with the underwriter or
underwriters selected for such underwriting by Seller.

(b) Company Registration.

@) Notice of Repistration. If at any time or from tims to
time after the Closing, Buyer shall determine to register any of its securities, for its own

account (other than a registration relating solely to employce stock option or purchase
plans or relating solely to a Rule 145 transaction), Buyer will:

(A) promptly give to Seller written notice thereof (which
shall include a list of the jurisdictions in which Buyer intends to attempt to qualify such
securities under the applicable blue sky or other state securities laws); and

(B) include in such registration (and any related
qualification under blue sky laws or other compliance), and in any underwriting involved
therein, all the Registrable Securitics specified in a written request or requests, smade
within thirty (30) days after the date of such written notice from Buyer to Seller, except
as sct forth in Section 6.5(b)(ii). .

(if) Underwriting. If the registration of which Buyer gives
notice is for a registered public offering involving an underwriting, Buyer shall so advise
Seller as a part of the written notice given pursuant to Section 6.5(b)(i)(A). In such
event the right of Seller to registration pursuant to Section 6.5(b) shall be conditioned
upon Seller’s participation in such underwriting and the inclusion of Seller's Registrable
Securities in the underwriting to the extent provided herein. If Seller proposes to
distribute its securities through such underwriting it shall (together with Buyer and other
holders distributing their securities through such underwriting) enter into an underwriting
agreement in customary form with the underwriter or underwriters selected for such
underwriting by Buyer. Notwithstanding any other provision of this Section, if the
mangging underwriter determines that marketing factors require a limitation of the
number of shares to be underwritten, the underwriter may limit the mmber of
Registrable Securities to be included in the registration and underwriting on a pro rata
basis based on the total number of Registrable Sccurities held by Seller and based on
the total aumber of securities being offered by Buyer for its own account. Buyer shall
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advise Seller of any such limitations, and the number of Registrable Securities that may
be included in the registration. If Seller disapproves of the terms of any such
underwriting, it may elect to withdraw therefrom by written notice to Buyer and the
underwriter. Any Registrable Securities excluded or withdravm from such underwriting
shall not be included in such registration. '

(i) Notwithstanding anything to the contrary in this
Section 6.5(b), Buyer shall not be obligated to effect any registration of securities under
this Section 6.5(b) pursnant to a registration statement covering any of its securities to be
issued in conncction with merpers, acquisitions, exchange offers, dividend reinvestment
plans or stock cption or other employee benefit plans. .

(c) Expenses of Regjstration,

(i) Subject to Sections 6.5(c)(ii} and 6.5(c)(iii), all
expenses incurred in connection with any registration pursuant to Section 6.5(a) or
6.5(b), including, without limitation, all registration, filing and qualification fecs, printing
expenses, fees and disbursements of counsel for Buyer, expenses of complying with state
securitics or Blue Sky laws (including fees of counsel for Buyer and counsel for the
underwriters), accountants’ fees and expenses incident to or required by any such
Tegistration, expenses incident to the listing of securities on any exchange in which the
Registrable Securities are to be listed, expenses of any special audits incidental to or
required by such registration and the fees and disbursements of one counsel retained by
Seller shall be borne by Buyer.

(ii) Buyer shall not be xequired to pay for expenscs of any
registration proceeding begun pursuant to Section 6.5(a), the request of which has been
snbsequently withdrawn by Seller, in which case, such expenses shall be borne by Seller;
provided that Seller shall not be required to pay (a) for the cost of normal audits of
Buyer that would have been performed in any event, and (b) for the time of any
executives or other personnel of Buyer involved in the preparation of the registration
statement; and provided further, however, that if at the time of such withdrawal, Seller
shall have learned of a material adverse change in the Business Condition of Buyer from
that known to Seller at the time of its request, then Seller shall not be required to pay
any of such expenses.

(iii) Notwithstanding anything to the contrary elsewhere in.
this Section 6.5(c), all underwriters’ discounts, commissions, or applicable stock transfer
and documentary stamp taxes (if any) relating to the sale of Registrable Securities shall
be borne by the seller of the Registrable Securities in all cases.

(d) Registration Procedures.
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6y In the case of each registration effected by Buyer
pursnant to Section 6.5, Buyer will keep Seller advised in writing as to the initiation of
each registration and as to the completion thereof. At its expense {(except as otherwise
provided in Section 6.5(c) above) Buyer will:

(A) keep such registration effective for a period of six
months or until Seller has completed the distribution described in the registration
statement relating thereto, whichever first occurs;

furnish suck number of prospectuses end other
documents incident thereto as Seller from time to time may reasonably request; and

(C) notify Seller, (1) when a prospectus or any prospectus
supplement or post-effective amendment has been filed, and, with respect to the
registration statement or any post-effective amendment, when the same has become
effective; (2) of any request by the SEC or any other federal or state governmental
authority during the period of effectiveness of the registration statement for amendments
or supplements to the registration statement or related prospectus or for additional
information relating to the registration statement, (3) of the issuance by the SEC or any
other federzl or state governmental authority of any stop order suspending the
effectiveness of the registration statement or the initiation of any proceedings for that
purpose, (4) of the receipt by Buyer of any notification with respect to the suspension of
the gualification or exemption from qualification of any of the Registrable Securities for
sale in any jurisdiction or the initiation of any proceeding for such purpose; or (5) of the
happening of any event which mekes any statement made in the registration statement or
related prospectus or any document incorporated or deemed to be incorporated therein
by reference vntrue in any material respect or which requires the making of any changes
in the registration statement or prospectus so that, in the case of the registration
statement, it will not contain any untrme statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein
not misleading, and that in the case of the prospectus, it will not confain any untrue
statement of a material fact or omit to state any material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein,
in the light of the ¢ircumstances under which they were made, not misleading,

(e) Buyer may, upon the happening of any event (x) of the kind
described in clauses (2}, (3), (4), or (5) of Section 6.5(d)(i)(C} or (y) that, in the
judgment of Buyer's Board of Directors, renders it advisable to suspend use of the
prospectus due to pending corporate developments, public filings with the SEC or similar
events, suspend use of the prospectus on written notice to Seller for no more than thirty
days in the aggregate in any six month period of time, in which case Seller shall
discontinue disposition of Registrable Securities covered by the registration statement or
prospectus until copies of a supplemented or amended prospectus are distributed to
Seller or until Seller is advised in writing by Buyer that the use of the applicable
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prospectus may be resumed, Buyer shall use its reasonable efforts to ensure that the use
of the prospectus may be resumed as soon as practicable. Buyer shall use every
reasonable effort to obtain the withdrawal of any crder suspending the effectiveness of
the repistration statement, or the lifting of any suspension of the qualification (or
exemption from qualification) of any of the securities for sale in any jurisdiction, at the
carliest practicable moment. Buyer shall prepare as soon as practicable a supplement or
post-effective amendment to the registration statement or a supplement to the related
prospectus or any document incorporated therein by reference or filc any other required
document so that, as thereafter delivered to the purchasers of the Registrable Securities
being sold thereunder, such prospectus will not contain an untruc statement of & material
.fact or omit to state a material fact required to be stated therein ot necessary to make
the statements therein, in light of the circumstances under which they were made, not

misleading,
(£ Indemnification.

@ Buyer will indemnify acd bold harmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which a
registration has been effected pursuant to this Section 6.5 and cach wnderwriter, if any,
and each person wha controls any underwriter of the Registrable Securities held by or
issuable to Seller, against all claims, losses, damages, costs, expenses and liabilities
whatsoever (or actions in respect thereof) arising out of or based on any untrue
statement (or alleged untrue statement) of a material fact contained in any registration
statement, preliminary or final prospectus contained therein or any amendment or
supplement thereto, offering circular or other docoments (including any related
registration statement, notification or the like) incident to any such registration, or based
on any omission (or alleged omission) to state therein a material fact required to be
stated therein or necessary to make the statements therein not misleading, or any
violation by Buyer of the Securities Act or any state securities law or of any rule or
regulation promulgated under the Securities Act or any state securities law applicable to
Buyer and relating to action or inaction required of Buyer in connection with any such
registration, and will reimburse Seller, each of its officers and directors, and each person
controlling Seller, each such underwriter and each person who controls any such
underwriter, for any legal and any other expenses reasonably incurred in cormection with
investigating or defending any such claim, loss, damage, cost, expense, liability or action,
pravided that Buyer will not be liable in any such case to the extent that any such claim,
loss, damage, cost, expense, or liability arises out of or is based on any untrue statement
or omission based upon written information furnished to Buyer by an instroment duly
exccuted by Seller or any underwriter and stated to be specifically for use therein.

(i) Seller will, if Repistrable Securities held by or issuable
to Seller are included in the securities as to which such registration is being effected,
indemnify and hold harmless Buyer, each of its directors and officers who sign such
registration statement, each underwriter, if any, of Buyer’s securities covered by such
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registration statement, each person who controls Buyer within the meaning of the
Securitics Act against all claims, losses, damapes, costs, expenses and liabilitics
whatsoever (or actions in respect thereof) arising oot of or based on any untrue
statement of a material fact contained in any such registration statement, preliminary or
final prospectus contained therein or any amendment or supplement thereto, offering
circular or other documents (including any related registration statement, notification or
the like) incident to any such registration, or based on any omission to state therein a
material fact required to be stated therein or necessary to make the statements therein
not misleading, and will reimburse Buyer, such directors, officers, persons of
underwriters for any legal or any other expenses reasonably incurred in connection with
mw.sugatmg or defending any such claim, loss, damage, cost, expense, liability or actmn,
in each case to the cxtent, but only to the extent, that such untrne statement or omission
is made in such r:gxstranrm statement, prospectus, offering circular or gther document in
reliance upon and in conformity with written information furnished to Buyer by an
instrument duly executed by Seller and stated to be specifically for use therein; provided,
however, that the foregoing indemnity agreement is subject to the condition that, insofar
as it relates to any such untrue statement or omission made in the preliminary
prospectus but eliminated or remedied in the amended prospectus on file with the SEC
at the time the registration statement becomes effective or the amended prospectus filed
with the SEC pursuant to Rule 424(b) (the "Final Prospectus®), such indemnity
agreement shall not inure to the bencfit of Buyer, any underwriter or any Helder, if
there is no underwriter, if a copy of the Final Prospectus was not furnished to the person
or entity asserting the loss, liability, claim or damage at or prior to the time such action
is required by the Securities Act.

(iif) Each party entitled to indemnification under this
Section 6.5(¢) (the "Indemnified Party™) shall give potice to the party required to provide
indemnification (the "Indemnifying Party") promptly after such Indemnified Party has
actual knowledge of any claim as to which indemnity may be sought, and shall permit the
Indemnifying Party to assume the defense of any such claim or any litigation resulting
therefrom, provided that counse! for the Indemnifying Party, who shall conduct the
defense of such claim or litigation, shall be approved by the Indemnified Party (whose
approval shall not unreascnably be withheld), and the Indemnified Party may participate
in such defense at such party’s expense. No Indemnifying Party, in the defense of any
such claim or litigation, shall, except with the consent of each Indemnified Party, comsent
to entry of any judgment or enter into any settlement which does not include as an
unconditional term thereof the gwmg by the claimant or plaintiff to such Indemnified
Pariy of a release from all liability in respect to such claim or litigation. If any such
Indemnified Party shall have been advised by counscl chosen by it that there may be one
or more legal defenses available to such Indemnified Party which are different from or
additional to those available to the Indemnifying Party, the Indemnifying Party shall not
have the right to assume the defense of such action on behalf of such Indemmified Party
and will promptly reimburse such Indemnified Party and any person controlling such
Indemnified Party for the reasonable fees and expenses of any counsel retained by the
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Indemnified Party, it being understood that the Indemnifying Party shall not, in
connection with any one action or separate but similar or related actions in the same
jurisdiction arising out of the same general allegations or circumstances, be liable for the
reasonable fees and expenses of more than one separate firm of attorneys for such
Indemnified Party or controlling person, which firm shall be designated in writing by the
Indemnified Party to the Indemnifying Party.

(g) Contribution If the indemnification provided for in
Section 6.5(¢) is unavailable or insufficient to hold harmless an Indemnified Party
thereunder, then each Indemnifying Party thereunder shall contribute to the account paid
or payable by such Indemnified Party as a result of the losses, claims, damages, costs,
expenses, liabilities or actions referred to in Section 6.5(¢)(i) or (ii), as the casc may be
in such proportion as is appropriate to reflect the relative fault of the Indemnifying Party
on the one hand and the Indemnified Party on the other in connection with statements
or omissions which resulted in such losses, claims, damages or liabilities, as well as any
other relevant equitable considerations, The relative fault shall be determined by
reference to, among other things, whether the untrue or alleged untrue statement of a
material fact or the omission or alleged omissicn to state a material fact relates to
information supplied by the Indemnifying Party or the Indemnified Party and the Parties’
relative intent, kmowledge, access to information and apporihumity to correct or prevent
such untrue statements or omission. The Parties hereto agree that it would not be just
and equitable if contributions pursuant to this Section 6.5(f) were to be determined by
pro rata or per capita allocation or by any other method of allocation which does not
take account of the equitable considerations referred to in the first sentence of this
Section 6.5(f). The amount paid by an Indemnified Party as a result of the losses,
claims, damages or liabilities referred to in the first sentence of this Section 6.5(f) shall
be decmed to include any legal or other expenses reasonably incurred by such
Indemnified Party in connection with investigating or defending any action or claim
which is the subject of this Section 6.5(f). Promptly after receipt by an Indemnified Party
of notice of the commencement of any action against such party in respect of which a
claim for contribution may be made against an Indemnifying Party under this Section
6.5(f), such Indemnified Party shzll notify the Indemnifying Party in writing of the
commencement thereof if the notice specified in Section 6.5(e)(lii) has not been given
with respect to such action; provided that the omission so to notify the Indemnifying
Party shall not relieve the Indemnifying Party from any liability which it may have to any
Indemnified Party otherwise under this Section 6.5(f), except to the extent that the
Indemnifying Party is actually prejudiced by such failure 1o give notice, No Person gnilty
of fraudulent misrepresentation (within the meaning of Section 1 I(f) of the Securities
Act) shall be entitled to contribution from any person who was not guilty of such
fraudulent misrepresentation,

(h) Infonmation by Holder. Seller shall furnish to Buyer such
information regarding Setler and the distribution proposed by Seller as Buyer may
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reasonably request in writing and as shall be required in connection with any registration
referred to in this Section 6.5.

(i) Rule 144 Reporting With a view to mahng available to Seller
the beneﬁts of certain rules and regulations of SEC which may permit the sale of

Regpistrable Securities to the public without registration, Buyer agrees to:

(i) make and keep public information available, as thase
terms are understood and defined in Rule 144 under the Securities Act, st all times after
ninety (90) days after the effective date of the first registration filed by Buyer which
involves a sale of securities of Buyer to the general public;

(ii) file with the SEC in a timely manner all reports and
other documents required of Buyer under the Securities Act and the Exchange Act; and

(iii) furnish to Seller so long as it owns any Registrable
Securities forthwith upon request 2 written statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (90) days after the
effective date of said first registration statement filed by Buyer), and of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), a copy of the most recent annual or quarterly report of Buyer, and such
other reports and documents so filed by Buyer as may be reasonably requested in
availing Seller of any rule or regulation of the SEC permitting the selling of any such
securities without registration.

Transfer of Registration Rights, Any reglstratlon nghts
granted by Buyer under this Section 6.5 may be assigned by Seller in connection with the
sale by Seller of any Registrable Securities, and following such assignment, the assignee
shall be entitled to all rights of Seller under this Section 6.5, provided that such assignee
agrees in writing to be bound to the obligations of Seller undcr this Section 6.5.

(k) Termination of Registration Rights. All registration rights
provided hereunder shall terminate upon the earlier to occur of (a) the tenth anniversary
of the Closing and (b) such time as Seller is able fo sell all of its Registrable Securities
under Rule 144 during any two successive, three-month periods.

(1)  Future Grants of Registration Rights. Buyer agrees for the
benefit of Seller that it will not grant registration rights with respect to any of its
securities upon terms more favorable to the holders of such securities than those
contained herein.

ARTICLE VII
TERMINATION, AMENDMENT AND WAIVER
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72 ion. In the event of termination of this
Agreemeunt as provided in Section 7.1, this Agreement shall forthwith become void and
there shall be no liability or obligation on the part of Buyer or Seller, or their respective
officers, directors or sharecholders, provided that each party shall remain liable for any
breaches of this Agreement prior to its termination; and provided further that, the
provisions of Sections of this Agrecment shall remain in full force and effect
and survive any termination of this Agreement.

73 Amendment. This Agreement may be amended by the parties
hereto at any time by execution of an instrument in writing signed on behalf of each of
the parties hereto,

74  Extension; Waiver. At any time prior to the Closing Date, Buyer on
the one hand, and Seller, on the other, may, to the extent legally alowed, (i} extend the
time for the performance of any of the obligations of the other party hereto, (ii) waive
any inaccuracies in the representations and warranties made to such party contained
herein or in any document delivered pursuant hereto, and (iii} waive compliance with
any of the agreements or conditions for the benefit of such party contained herein. Any
agreement on the part of a party hereto to any such extansion or waiver shall be valid
only if set forth in an instrument in writing signed on bebalf of such party.

ARTICLE VIII

[INDEMNIFICATION
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and warranty made by Seller in Section 2.10_includin schedules thereto.

8.3 Procedure for Indemnification with Respect to Third-Party Claims.
{i) If Buyer determines to seck indemnification under this

ArtxcleVIIIvnth respect to Ident:fi l Cla.lms the seekin mdemmficahon
te arty agains

" be at the sole!unrelmhursablem cpense of the Indemmﬁed unless the Indemmﬁcg
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tice of any 2 by a third par is ir i
{m! the ng‘hg of the Indemnified Pﬂ 10 be mdemmﬁed hereundet in regect of

!entlﬁable Claims re ultm  from the assemonof hab:h third parties shall not |
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- 7 ARTICLE 1X] Cu

GENERAL PROVISIONS

{81} [9.1] Notices. All notices and-other cormmunications hereunder
shall be in writing and shall be deemed given if delivered personally or by commercial
delivery service, or mailed by registered or certified mail (return receipt requested) or
sent via telecopy (with acknowledgment of complete transmission) to the parties at the
following addresses (or at such other address for a party as shall be specified by like

notice):

(a) if to Buyer, to:

The Santa Cruz Operation, Inc.

1 34 i reet

; HE.O. Box 1600
BPNPAT\RB\G4798Y.03 45,
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}Legal Department]

: Telecopy No £ H(408) 427-5474]

with a copy to:

f HBrobeck, Phlcger &
Harrison]

= —HTwo Eqbarcadero
Place

{ H Roz

Palo Alto, CA _94303] '

Attention: £ HEdward M. Leonard]

Telecopy Noz € }(315) 496-2921]

(b) if to Seller, to:
Novell, Inc.

Altention:
Telecopy No.:

with a copy to:

Wilson Sonsini Goodrich & Rosati
650 Page Mill Road

Palo Alto, California 94304
Attention: Larry W. Sonsini
Telecopy No.: (415) 496-4084

182} [9.2] Survival. The representations and warranties contained in
Section 2 and Section 3 hereof {except for the representation of Seller set forth in
Section 2.10] shall not survive the closing of the sale of assets and issuance of stock
contemplated by this Agreement; provided, however, that the foregoing provision shall
not eliminate the rights and remedies of the parties hereto in the case of a willful frand
by the other party provided that the agreed party shall establish all elements of the
existence of such fraud by clear and convincing evidence.

{83} [93] Interpretation. When a reference is made in this Agreement
to Schedules or Exhibits, such reference shall be to a Schedule or Bxhibit to this
PAT\RBAG14 7981 . 03
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Agreement unless otherwise indicated. The words “{nclude,” *includes” and “including”
when used herein shall be deemed in each case to be followed by the words "without
limitation." The table of contents and headmgs contained in this Agreement are for
reference purposes only and shall not affect in any way the meaning or interpretation o{
this Apreement.

184} [9.4] Counterparts. This Agrecment may be executed in one or
more counterparts, all of which shall be considered one and the same agreement and

shall become effective when one or more counterparts have been signed by each of the
parties and delivered to the other party, it being understood that zll parties nead not sipn
the same counterpart,

485} [9.5] Entire Agreement. This Agreement, and the Schedules and
Exhibits hereto: (a) constitute the entire agreement among the parties with respect to the
subject maiter hereof and supersede all prior agreements and understandings, both
written and oral, among the parties with respect to the subject matter hereof: (b) are not
intended to confer upon any other person any rights or remedies hereunder, unless
expressly provided otherwise; and (¢) shall not be assigned by operation of law or
otherwise except as otherwise specifically provided.

1861 [9.6] Severability. In the event that any provision of this
Agreement or the application thereof, becomes or is declared by a court of competent
jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement will
continue in foll force and effect and the application of such provision to other persons or
circumstances will be interpreted so as reasonably to effect the intent of the parties
bereto. The parties further agree to replace such void or unenforceable provision of this
Agreement with a valid and enforceable provision that will achieve, to the extent
possible, the economic, business and other purposes of such void or unenforceable
provision.

A [9.7] Other Remedies. Bxcept as otherwise provided herein, any
and all remedies herein expressly conferred npon a party will be deemed cumulative with
and not exclusive of any other remedy conferred hereby, or by law or equity vpon sach
party, and the exercise by a party of any one remedy will not preclude the exercise of any
other remedy.

58} [9.8] Governing Law. This Agreement shall be governed by and’
construed in accordance with the laws of the State of {—————} [California]
regardless of the laws that might otherwise govern under applicable principles of conflicts
of laws thereof.

851 [98] Rules of Construction, The parties hereto agree that they

have been represented by counsel during the negotiation and execution of this
Agreement and, therefore, waive the application of any law, regulation, holding or rule
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of construction providing that ambiguities in an agreement or other document will be
construned against the party drafting such agreement or document.
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IN WITNESS WHEREQF, Buyer and Scller have cansed this Agreement
to be signed by their duly authorized respective officers, all as of the date first written

zbove.

BPHPAT\RB\Q1479581.03
09716495

THE SANTA CRUZ OPERATION, INC.

By:
Name:
Title:

NOVELL, INC,

By:
Name;
Title:

49.
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