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DECLARATION OF JEFFREY W. MOBLEY

I, Jeffrey W. Mobley, declare as follows:

1. From 1983 through 1993, I was a member of the corporate
Commercial and Industry Relations (“C&IR”) staff of International Business Machines
Corporation (“IBM”). The C&IR staff, among other things, was responsible for
reviewing and approving requests from IBM operating units to acquire third-party
software for remarketing or incorporation into IBM products, and for providing guidance
to IBM operating units involved in software acquisition aptivities. While I was on the
C&IR staff, I was involved in negotiating, on behalf of IBM, agreements with AT&T
Technologies, Inc. (“AT&T Technologies™) for the licensing of certain UNIX software
and related materials.

2. This declaration is submitted in connection with the lawsuit

entitled The SCO Group, Inc. v. International Business Machines Corporation, Civil

Action No. 2:03CV-0294 DAK (D. Utah 2003). Except as stated otherwise, this
declaration is based upon personal knowledge.

L Roles and Responsibilities at IBM.

3. I began working for IBM in 1963 and held various field marketing
and management positions until 1983, when I joined C&IR. As a member of the C&IR
étaif, I was responsible for overseeing séﬁware licensing negotiations conducted by any
IBM operating unit interested m licensing non-IBM software.

4, While I was on the C&IR staff, I was involved in negotiating the
following agreements pursuant to which IBM licensed UNIX Syétem V software and

related materials from AT&T Technologies (th_e “AT&T Agreements”):



- the Software Agreement (Agreement Number SOFT-00015) dated
February 1, 1985 (the “AT&T Software Agreement”);

. the Sublicensing Agreement (Agreement Number SUB-00015A) dated
February 1, 1985 (the “AT&T Sublicensing Agreement”);

. the Substitution Agreement (Agreement Number XFER-00015B) dated
February 1, 1985 (the “AT&T Substitution Agreement”); and

. the letter agreement dated February 1, 1985 (the “AT&T Side Letter™).

True and correct copies of these agreements are attached hereto as Exhibits 1 through 4.
I was the C&IR rep.resentative assigned to participate in the negotiations of these
agreements— together with the staff of the business unit interested in licensing UNIX
System V, the Systems Products Division. I approved the execution of the AT&T
Agreements on behalf of C&IR.

5. Based upon my duties and responsibilities at IBM, including in
particular my role in negotiating the AT&T Agreements, I have personal knowledge of
the terms and conditions of the agreements and know what the parties understood them to
mean and intended them to accomplish,

1L IBM’s Rights and Obligations Under the AT&T Agreements.

6. The license agreements IBM entered into for the UNIX System V
softwaré and related materials were based on a set of standard AT&T Technolo gies
- agreements. The standard Software Agreement granted IBM the right to use the
materials we licensed from AT&T Technologies subject to various restrictions. For
example, the standard Software Agreement contained the following provisions:
. Section 2.01 granted licensees a “personal, nontransferable and |
" nonexclusive right to use in the United States each SOFTWARE

PRODUCT identified in the one or more Supplements hereto, solely for
LICENSEE’s own internal business purposes.”
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° Section 2.05 provided: “No right is granted by this Agreement for the use
of SOFTWARE PRODUCTS directly for others, or for any use of
SOFTWARE PRODUCTS by others.”
o Section 4.01 provided: “LICENSEE agrees that it will not, without the
prior written consent of AT&T, export, directly or indirectly,
SOFTWARE PRODUCTS covered by this Agreement to any country
outside of the United States.”
° Section 7.06(a) provided: “LICENSEE agrees that it shall hold all parts of
the SOFTWARE PRODUCTS subject to this Agreement in confidence for
AT&T.”
. Section 7.10 provided: “Except as provided in Section 7.06(b), nothing in
' this Agreement grants to LICENSEE the right to sell, lease or otherwise
transfer or dispose of a SOFTWARE PRODUCT in whole or in part.”
As representatives for AT&T Technologies explained them to us during our negotiations,
and as I understood them, these provisions controlled what IBM could do with the UNIX
System V software products, primarily the UNIX System V source code, that we were
licensing. I did not understand any of these provisions to allow AT&T Technologies to
control IBM’s use, export, disclosure or transfer of any software products or source code
that we developed ourselves or was developed for us by others. The IBM negotiating
team would never have agreed to terms that would place such restrictions on IBM, and I,
on behalf of the corporate C&IR staff, would never have approved the execution of a
contract containing such terms. One of the missions of the C&IR staff was to ensure that
IBM’s freedom to pursue its product and business interests would not be compromised by
restrictions in software license agreements entered into by IBM operating units.
7. The standard Software Agreement also included a provision that
gave IBM the right to create modifications and derivative works based on the UNIX

System V seftware we were licensing. Specifically, the agreement stated in Section 2.01

that IBM’s “right to use includes the right to modify such SOFTWARE PRODUCT and
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to prepare derivative works based on such SOFTWARE PRODUCT, provided the
resulting materials are treated hereunder as part of the original SOFTWARE
PRODUCT.”

8. Based on my discussions with AT&T Technologies, I did not |
understand this language regarding the treatment of “resulting materials” to give AT&T
Technologies the right to assert ownership or control over all of the source code of any
modifications or derivative works based on UNIX System V that we prepared. To the
contrary, I understood this language to mean—and I believed AT&T Technologies

“believed likewise—that IBM had to treat any licensed UNIX System V source code that
was included in a modification or derivative work in accordance with the license
agreements. I would not have approved of an agreement that provided otherwise.

9. As I recall, the AT&T Technologies representatives with whom we.
negotiated assured us that under the standard Software Agreement, IBM owned, and was
permitted to use however it wanted, the modifications or-derivative works that we
created, or that others created for us,' based on the UNIX System V software, except for
any protected UNIX System V source code that might be contained within our
modification or derivative works. AT&T Technologies made clear to us that we could do
whatever we wanted with original source code that we developed or that was developed
for us by others.

10.  During the negotiation of the AT&T Agreements, we in fact raised
a number of concerns with the standard agreements, including with Section 2.01 in
particular, and indicated that we wanted to make sure both IBM and AT&T Technologies

had the same understanding. Although we believed the standard agreements were



sufficient based on the parties’ understanding of them, we nevertheless insisted that
AT&T Technologies at least provide us with a side letter clarifying certain provisions of
the agreements, and AT&T Technologies ultimately agreed to provide such a letter,
stating that it intended the letter primarily to make more clear what it believed the
standard agreements already provided.

11.  Among the clarifications that we specifically requested the side
letter cover, therefore, was the language in Section 2.01 concerning modifications and
derivative works. IBM wanted to make sure there would be no question that IBM, not
AT&T Technologies, would own and control the source code that was developed by IBM
or developed for IBM by a third party. This was a critical part of my directive, as a
C&IR staff member, to ensure that IBM’s freedom of action with respect to its products
and business interests would not be compromised.

12.  AT&T Technologies readily agreed to provide the requested
clarification. According to its representatives, AT&T Technologies understood IBM’s
desire to rétain ownership and control of its own source code and did not wish to assert
ownership or control over any modifications and derivative works prepared by or for
IBM, or by any other of AT&T Technologies’ licensees for that matter, except for any
protected UNIX System V source code provided by AT&T Technologies that was
included in any such modifications or derivative works.

13.  This clarification is contained in Paragraph A.2 of the AT&T Side

Letter:

Regarding Section 2.01, we agree that modifications and derivative works

" prepared by or for [IBM] are owned by [IBM]. However, ownership of any
portion or portions of SOFTWARE PRODUCTS included in any such
modification or derivative work remains with [AT&T].
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The AT&T Technologies representatives with whom we negotiated the AT&T Side
Letter insisted that this provision was merely a clarification of what the standard AT&T
Software Agreement was intended to mean all along.

14.  AsIunderstood the AT&T Agreements between IBM and AT&T
Technologies, therefore, and as I believe the parties intended those agreements to mean,
the agreements impose no restrictions on IBM’s use, export, disclosure or transfer of
those portions of any modifications or derivative works of UNIX System V that were
created by or for IBM and do not contain any protected UNIX System V source code
provided by AT&T Technologies. When AT&T Technologies represented t'o us, both
orally and in the AT&T Side Letter, that IBM had “ownership” of IBM’s modifications
and derivative works, AT&T Technologies meant ownership in every possible way—the
AT&T Technologies representatives told us in no uncertain terms that AT&T
Technologies claimed no right whatsoever to control in any manner what IBM did with
its original code.

15. It is my understanding that IBM’s AIX product includes some
licensed UNIX System V source code. However, I do not know whether IBM’s current
AIX product is so similar to UNIX System V that it may properly be viewed as a
modification or a derivative work based on UNIX System V. In any event, as I
understand the AT&T Agreements, IBM is free to use however it wants any AIX source
code, except for any protected UNIX System V source code provided by AT&T
Technologies that may be contained therein (except as permitted by the AT&T

Agreements).



16. I have been informed that the plaintiff in this litigation contends
that IBM has breached the AT&T Agreements by improperly using, exporting, disclosing
or transferring AIX source code, irrespective of whether IBM has improperly used,
exported, disclosed or transferred any protected UNIX System V source code provided
by AT&T Technologies. Any such claim is, in my view, inconsistent with the provisions
of the AT&T Agreements and with the parties’ intentions.

17.  Based oﬁ my role in negotiating the attached AT&T Agreements, I
do not believe there is any merit to the plaintiff’s contentions. IBM would never have
entered into any agreement that gave AT&T Technologies the right to control IBM’s use
of source code that IBM wrote itself, that IBM paid others to develop, or that IBM
licensed from others. That is why we specifically discussed this issue of ownership of
our modifications and derivative works with AT&T Technologies in detail before
entering into the AT&T Agreements. AT&T Technologies assured us repeatedly that the
AT&T Agreements were not intended to limit IBM’s freedom of action with respect to its
original source code and was merely intended to protect AT&T Technologies’ interest in
its own UNIX System V source code, and I believed them.

18. I declare under penalty of perjury that the foregoing is true and

correct.

‘Executed: July %?004.

Garner, North Carolina
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55-Soft. Corp.-03018¢ + Agreeneat Number _SOFT-00015

ATLT TECHNOLOGIES, INC.
SOFTWARE AGREEMENT

1. AT&T TECHNOQLOGIES, INC., a New York corporation {(“ATRT™), having
an office at 222 Breadway, New York, New York 10035, and - INTERNATIONAL -
BUSINESS MACHINES CORPORATION, a Rew York co tion,
having an office at 01d Orchard Road, Armonk, New York 10504,

for itself and its SUBSIDIARIES {collectively referred o herein as “LICENSEE")
sgree that, after execution of this Agreement by LICENSEE and scoeptance of this
AyumtbyAT&T.themmudmdmmmMonmal through 6 of

this Agreement shall spply to use by LICENSEE of SOFTWARE PRODUCTS
that becowe subject to this Agreement.

2. AT&T makes certain SOFTWARE PRODUCTS available under this
::greemnt. Each such sgyf‘l"\rm\gfr PRODUCT -slall mumbjeet to .t‘l:s

greement on accaptance by AT&T of » Supplement execu CENSEE that
ideatfies such SOFTWARE PRODUCT and lsts the DESIGNATED CPUs
therefos. The ficst Supplement for a specific SOFTWARE PRODUCT ihall have
sttached a Schedule for such SOFTWARE PRODUCT. Aoy additional terms and
conditions sst forth in such Schedule shall alo apply with to such
SOFTWARE PRODUCT. Initially, Supplementls) numbered 1, 2 8nd 3--==

. are included in and made part of this Agreemeni.

3. Additions! Supplemenis may be added w this Agreement to add additional
SOFTWARE PRODUCTS (uu! DESIGNATED CPUs thegefor) or o0 2dd or
replace DESIGNATED CPUs for other SOFTWARE PRODUCTS covered by
previous Supplements. Each such additionsl Supplement shall be considered pact
of this Agreement when executed by LICENSEE ard accepted by ATRT.

‘This Agreement and its Supplements set forth the entire agreement and
mmmmmuu&cuwmmwmwm
prior discussions between them, and neither of the parties.shall be bound by any
conditions, definitions, warsanties, understandings or representations with respect
to such subject matter other than as expresly provided herein or ‘s duly et forth
on or subsequent to the date of acceptance heveof in writing and signed by & proper
and duly authorized representative of the party to be bound thereby. No provision

appearing on any form originated by LICENSEE shall be applicable unfess such
WAT&T isexpuulylmapmdmwriﬁagbywutbcﬁudupmuﬁuof

 INTERNATIONAL BUSINESS pud br:
PACHINES CORPORAY IO AT&T TECHNOLOGIES, INC.

R AT ool 1 B 2y o

& A McDonouner TR o. L. WILSON

{Type or print same} {Type or print same)
Coumset - SYSTEMG Resbuct By mw_ameﬁns :
- {Tide}
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$S-Soft. Corp.-030184

| L DEFINITIONS
101 CFU means central processing unit.

102 COMPUTER PROGRAM nwant any instruction ur instructions, in
sourcescode o object-code format, for controlling the operation of 2 CPU.

1.03 DESIGNATED CPUmuymwaw&ratm
SOFTWARE PRODUCT in 1 Supplement to this Agreement.

104 SOFTWARE PRODUCT means materiai such as COMPUTER
PROGRAMS, informaion used or intecpreted by COMPUTER PROGRAMS
and documentation relating to the use of COMPUTER PROGRAMS. Materials
svailable from ATET for & specific SOFTWARE PRODUCT are listed in the

*Schedule for such SOFTWARE PRODUCT.

1.05 Smmak?d:cmmym:t«mmauhuhgﬂumy{ﬁ
the majority of whose shares or other securities entitled to vote For election of
mwu&mmmmoﬁty}hmuha«ﬁermmmwmh
company either directly or indirectly; or (i) the majority of the equity interest in
which is now or hereafter owned and controlled by such company either directly or
indirectly; but any such carporation or other legal entity shall be deemed to be s
fgd!mg&mb company only 30 Jong as such muo! or such ownership

1. GRANT OF RIGHTS

201 ATAT grants 2o LICENSEE & porsonal, nontransferable and nonexclusive
right 10 use in the United States each SOFTWARE PRODUCT identified in the
one or more Supplements hereto, solely for LICENSEE'S own internal business
purposes and solely om or in conjunction with DESIGNATED CPUs for such
SOFTWARE -PRODUCT. Such right to use includes the right to modify such
SOFTWARE PRODUCT and to prepare desivative works based on such
SOFTWARE PRODUCT, provided the resulting materials ase wreated hereunder
as part of the original SOFTWARE PRODUCT.

202 A single back-up CPU may be used as a substitute for a DESIGNATED
CPU without notice to AT&T during any time when such DESIGNATEDCPU is
nwubmmk is malfunctioning or undergoing repair, maintenance or

203 LICENSEE muay at any time notlfy ATA&T in writing of any changes, such
as replacements or sdditions, that LICENSEE withes to make to the
DESIGNATED CPUs for a specific SOFTWARE PRODUCT. AT&T will

prepare additional Sapplements sas reqguired to cover such changes. Changes
mw.s«mmmmudmmﬁmuuwmi
by LICENSEE, sccepiance thereof by AT&T and, in the case of each additional
CPL!, receipt by AT&'T of the sppropriste fes.

-
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55-Soft. Corp.-030184 .

204 On AT&T'S request, but not more frequently than annually, LICENSEE
shall furnish to ATAT & statement, certified by an suthorized representative of
LICENSEE, listing the location, type and serial number of all DESIGNATED

© 'CPUs hereunder and siating that the use -by -LICENSEE of SOFTWARE
PRODUCTS subject to this Agreemeat has been reviswed and that each such
SOFTWARE PRODUCT is being used solely on DESIGNATED CPUs {or
temporasily on back-up CPUs} for such SOFTWARE PRODUCTS pursuant ©o
the provisions of this Agreement. "

205 No right is granted by this Agreement for the wse of SOFTWARE
?Ronumrgrecdyhom“huy'm of SOFTWARE !_’RODUCT? by

others.
iil. DELIVERY

3.01 Within a reasonable time after AT&T receives the fee specified in the first

* Supplement for a SOFTWARE PRODUCT, ATAT will furnish te LICENSEE

one {1) copy of such SOFTWARE PRODUCT in the forin identificd in the
Schedule for such SOFTWARE PRODUCT.

302 Additonal copies of SOFTWARE PRODUCTS covered by this
Agreement will be furnished to LICENSEE after receipt by AT&T of the then.
cutrent distribution fee for each such copy.

IV. EXPORT

401 LICENSEE agrees that it will not, without the prior written consent of
AT&T, export, disectly or indirectly, SOFTWARE PRODUCTS covered by this
Agreement to any country ontside of the United Siates.

V. FEES AND TAXES

5.01 Within sixty (60) days after accepiance of this Agreement by AT&T,
LICENSEE shall pay 1o AT&T the fees required by the Supplement i
attached bereto for the DESIGNATED CPUs listed in such Supplement(s).

502 Within sixty (50) days afier m?mce of each additional Supplement by
AT&T, LICENSEE shall pay to AT&T any fee required by such additional
Sopplement for the DESIGNATED CPUs Histed in such sdditioaal Supplement,

503 Payments 10 AT&T shall be made in United States dollars to ATET at the
addrers specified in Section 7.11(s). ‘

504 LICENSEE shall pay all taxes, including any sales or use tax {and any
selated interest or penalty), however designated, imposed as a result of the existence
aapmﬁm&%Wu@mﬁmmmMn?wATtTw

- any governmental entity within the United States proper (the ity {50} states and
the District of Columbia). Fees specified in Supplement{s} io this Agreement and in
Schedolels) attached to Supplementls) are exclusive of any taxes. If ATAT s
réquired to collect 2 tax ¢t be paid by LICENSEE, LICENSEE sball pay iuch tax
to AT&T on demand.

w .
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§S-Soft. Corp.-030184 .

V1. TERM

w?&?%mtmm.ﬁmmndﬁdmmam

602 LICENSEE may terminate its rights under this Agreement by written
notice to ATRT certifying that LICENSEE has discontinued use of and returned or
destroyed alf copies of SOFTWARE PRODUCTS subject 10 this Agreement.

03 1t LICENSEE fails to fulfill one or more of its obligations under this
Agreement, ATET may, upon its election and in addition to any other remedies
that it may bave, at zay tinse serminate all the rights granted by it hereunder by not
lesx than two (2) months® written notice to LICENSEE specifying any such breach,
undess withia the period of such notice aJl breachas sperified therein shall have been
" resnedied; upon such termination LICENSEE shall immediately discontinue use of
and rewen or destroy all copies of SOFTWARE PRODUCTS subject to this .
Agreement.

604 In the event of termination of sights under Sections 6.02 or 6.03, AT&RT
shall have no abligation to refund any amounts paid to it under this Agreement.

605 LICENSEE agrees thut when a SUBSIDIARY'S relationship 1o
LICENSEE changes so that it is no longer a SUBSIDIARY of LICENSEE. {i) all
rights of such fortmer SLUBSIDIARY w use SOFTWARE PRODUCTS subject 1o
this Agreement shall immediately cease, and {5} such former SUBSIDIARY shall
immediately discontinue use of and return to LICENSEE o- destroy all copies of
SOFTWARE PRODUCTS subject to this Agreement. No fess paid to ATAT for
use of SOFTWARE PPODUCTS on DESIGNATED CPUs of such former
SUBSIDIAKIES shall be refunded; however, LICENSEE may substitute other
CPUs for such DESIGNATED CPUs in sccordance with Section 2.03.

Vil. MISCELLANEOUS PROVISIONS

7.01 Nothing contained herein shall be construed as confesring by ation,
extoppel or otherwise any license or right under any patent or trsdemark. However,
hrgadmnmﬁkhn’ﬂ‘rmm 15, ATkT grants to
LACENSEE all such rights necessary for the use by LIC pussuant to the
m“ ly m‘r&sgpudmﬂy :??:J;U of » t:&mso';‘?ﬁa?x

pasents the ume of any
R@Uﬂ.t&aaﬁﬁlﬁﬂ&?ﬂbﬂ?ﬂkmﬂhmﬂmﬂmmm
hardware or (iii} because any such SOFTWARE PRODUCT is modified from the
version furnished hereunder to LICENSEE by AT&T or is used in combination
with other softwage,

702 This Agreement shall %nn notwithsunéing any conflicting terms or
legends which may appear in a SOFTWARE PRCDUCT.
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$S-Sofi. Corp.-030184 .

. 703 AT&T warrants that it is empowered to grant the righis
granted herevnder. ATET. ntka.,igq ﬂ!};:tf uyrmgtthu :;
warrsnties, , or impledly, By way of example not

limitation, AT&T makes no r&pﬂglltlﬁ“l or warrantie: of

of SOFTWARE _monmm any patent,

7.0¢ ucmsmwmnwmmm&mwﬁm:pumd
AT&T, (i} use in advertising, publiclty, packaging, Iabeling or otherwise any trade
name, trademark, trade device, service mark, symbol or any other identification or
‘say abbrevistion, contraction o simulation thereol owned by AT&T for a
5 products or sevice, ot ) sopremsts inee o) o Wenufy sy of
or or t, or . that any uct or

service of LICENSEE is u product or service of AT&T {or such an affifiate), or is
mehmmm«uﬂiwuyhﬁrmwdmmdAT&Thr

”‘ﬂwt

7.05 Neithes the execution of this Agreement nor anything in it or in any
SOFTWARE PRODUCT shall be construed as an obligation upon AT&T to
fuenish any person, including LICENSEE, any assistance of any kind whatsoever,
ot any information or documentation other than the SOFTWARE PRODUCTS 1o
be furnished pursuant 1o Sections 3.0; and 3.02.

.08 wucmwwnmwmmofmsomnn
PRODUCTS subject to this Agreement in confidence for AT&T. LICENSEE
fusther agrees that it shall not make any disclosure of any or all of such
SOFTWARE PRODUCTS {including methods or concepts uiilized therein) to
anyone, except w employees of LICENSEE 10 whom such disclosure is necessary to
the use for which rights are granted hereunder. LICENSEE shall appropriately
notfy each employee to whom sny such disclosure is made that such disclosure is
m&ehmﬁ&m:md&aﬂbehptinm&dmubynchmp&m 4
information relating to « SOFTWARE PRODUCT subject to this Agemuu at
any time becomes available without restriction to the general public by acts not
-attributable to LICENSEE or its employees, LICENSEE'S obligations under this
section shall not spply to such information after such time,

(b} Noswithstanding the providons of Section 7.060), LICENSEE may
distribute copies of 2 SOFTWARE PRODUCT, ¢itber in modified or unmodified
form, to third pasties having licenses of equivalent scope herewith from AT&T lora
corporate affilinte thereof) for the same ARE PRODUCT, provided that
ummmmmxmmwmhmm

specific instructions lsmed by AT&T. Such instructions may be obtained on request
from ATAT at the d&w in Section 7.11{b}. LICENSEE
may alto obtuin ma bazed on » ARE PRODUCT subject to this

Agreement from such a third party and use such materials pursusot to this
amummucmmmummuawqmmm
sech SOFTWARE PRODUCT. .

Page 5of &



§5-Soft. Corp.-030184

7.07 The obligations of LICENSEE and its employees under Scction 7.060)
shall survive and continue after any termination of rights under i Agreement or -
cessation of a SUBSIDIARY'S status a3 « SUBSIDIARY. :

7.08 LICENSEE agrees that it will nut ust SOFTWARE PRODUCTS subject
to this Agreement except as suthorized herein and that it will not make, have made
or permit to be made any copies of such SOFTWARE PRODUCTS except for use
on DESIGNATED CPUs for such SOFTWARE PRODUCTS {including backup
and archival copies necesiary in connecilon with such use} and for distsibution in
accordance with Section 7.06(b). Each such copy shall contain the same copyright
and/or proprietary sotices o notice gredit to a developer, which appear on
or in the SOFFTWARE PRODUCT copied.

700 Neither this Agreement noy sny rights hereunder, in whole or in part, shall
be assignable or otherwise transforable by LICENSEE and any purported
assignment or transfer shall be null and void.

7.10 Except as provided In Section 7.06(b), nothing in this Agreement grants to
LICENSEE the right to eell, lense or otherwise tramsfer or dispose of
SOFTWARE FRODUCT in whole or in part.

7.11 () Payments 10 AT&T under this Agreement shall be made payable and
sent w: ‘

AT&T TECHNOLOGIES, INC.
P.O. Box 65080
Chaslotte, North Carolina 28265

{b) Correspondence with AT&T relating to this Agréement shall be seat t0:

ATAT TECHNOLOGIES, INC.

&ﬁ*". SI‘C’ an arketin otm
P.O. Box 25000 8
Greensboro, Nocth Carolina 27420

{c) Any payment, statement, notice, request or other communication shall be
deemed 10 be sufficiently given to the addressee and any delivery herennder
deemed made when sent by certified mail addressed to LICENSEE at its office
specified in this Agreement or 10 AT&T at the appropriste address specified in this

Section 7.11. Each party to this Agreement may change an sddress relating to it by
written notice to the other party..

732 3 LICENSEE is not a corporation, all references 10 LICENSEE'S
SUBSIDIARIES shall be deemed deleted.

7.13 The construction and performance of this Agreement shall be governed by
the law of the State of New York.

Page 6ol 6
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SS-Sub.-030184 Agreement Numbe. ,UB-00015A

-
’

AT&T TECHNOLOGIES, INC.
SUBLICENSING AGREEMENT

1. AT&T TECHNOLOGIES, INC., a New York corporation (“AT&T"), having
an office at 222 Broadway, New York, New York 10038, and INTERNATIONAL
BUSINESS MACHINES CORPORATION, a New York corporation,

having an office at 01d Orchard Road, Armonk, New York 10504,

for itself and its SUBSIDIARIES (collectively referred to herein as “LICENSEE”)
agree that, after execution of this Sublicensing Agreement by LICENSEE and
acceptance of this Sublicensing Agreement by AT&T, the terms and conditions set
forth on pages 1 through 9 of this Sublicensing Agreement shall apply to the
SOFTWARE PRODUCTS subject to Software Agreement Number SOFT-00015
between AT&T and LICENSEE (“the Software Agreement”).

2. The discount percentage applicable to per-copy fees payable hereunder shall be
% during the initial period. The advance commitment for the initial period

shall be § (See Section 4.02).

3. Except as otherwise specifically provided herein, all the provisions of the
Software Agreement remain in full force and effect.

4. This Sublicensing Agreement, together with the Software Agreement and its
Supplement(s), sets forth the entire agreement and understanding between the
parties as to the subject matter hereof and merges all prior discussions between
them, and neither of the parties shall be bound by any conditions, definitions,
warranties, understandings or representations with respect to such subject matter
other than as expressly provided herein or as duly set forth on or subsequent to the
effective date hereof in writing and signed by a proper and duly authorized
representative of the party to be bound thereby. No provision appearing on any
form originated by LICENSEE shall be applicable unless such provision is
expressly accepted in writing by an authorized representative of AT&T.

. Accepted by:
INTERNATIONAL BUSINESS

MACHINES CORPORATION AT&T TECHNOLOGIES, INC.
o T P 2l s AL E o, 2revs
(Signature) &7 " (Date) % (Signature) _ (Date)
& A. M Davougr T 0. L. WILSON
(Type or print name) (Type or print name)

Covnager ~ SYsEMS Traduct DV, Manager, Software Sales and Marketing
(Title) (Title)
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s’

I. DEFINITIONS

1.01 The terms “CPU”, “COMPUTER PROGRAM", “SOFTWARE
PRODUCT” and “SUBSIDIARIES” are defined in the Software Agreement.

1.02 AUTHORIZED COPIER means a DISTRIBUTOR authorized by
LICENSEE to make copies of SUBLICENSED PRODUCTS.

1.03 DISTRIBUTOR means an entity authorized by LICENSEE or another
DISTRIBUTOR to receive copies of SUBLICENSED PRODUCTS from
LICENSEE or another DISTRIBUTOR and furnish such copies to customers and/
or other DISTRIBUTORS.

1.04 SUBLICENSED PRODUCT means (i) COMPUTER PROGRAMS in
object-code format based on a SOFTWARE PRODUCT subject to the Software
Agreement and (i) any other materials identified in the “Sublicensing” section of
the Schedule for such SOFTWARE PRODUCT.

II. GRANT OF RIGHTS

2.01 Notwithstanding any provisions to the contrary in the Software
Agreement, AT&T grants to LICENSEE personal, nontransferable and
nonexclusive rights: -

(a) to make copies of SUBLICENSED PRODUCTS and to furnish, either
directly or through DISTRIBUTORS, such copies of SUBLICENSED

' PRODUCTS to customers anywhere in the world (subject to U.S.
government export restrictions) for use on customer CPUs solely for each
such customer’s internal business purposes, provided that the entity
(LICENSEE or a DISTRIBUTOR) furnishing the SUBLICENSED
PRODUCTS obtains agreement as specified in Section 2.02 from such a

customer, before or at the time of furnishing each copy of a
SUBLICENSED PRODUCT, that:

(i) only a personal, nontransferable and nonexclusive right to use such
copy of the SUBLICENSED PRODUCT on one CPU at a time is
granted to such customer;

(ii) no title to the intellectval property in the SUBLICENSED
PRODUCT is transferred to such customer;

(iii} such customer will not copy the SUBLICENSED PRODUCT except
as necessary to use such SUBLICENSED PRODUCT on such one
CPU;
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(iv) such cuslomér will not transfer the SUBLICENSED PRODUCT to

any other party except as authorized by the entity furnishing the
SUBLICENSED PRODUCT;

(v} such customer will not export or re-export the SUBLICENSED
PRODUCT without the appropriate United States or foreign
government licenses;

(vi) such customer will not reverse compile or disassemble the
SUBLICENSED PRODUCT; . .

(b) to use SUBLICENSED PRODUCTS on LICENSEE'S CPUs solely for
LICENSEE'S own internal business purposes; and

(c) to use, and to permit DISTRIBUTORS to use, SUBLICENSED
PRODUCTS without fee solely for testing CPUs that are to be delivered
to customers and for demonstrating SURBLICENSED PRODUCTS to
prospective customers.

2.02 In the United States and in other jurisdictions where an enforceable
copyright covering the COMPUTER PROGRAMS of the SUBLICENSED
PRODUCT exists, the agreement specified in Section 2.01(a) may be a written
agreement signed by the customer or a written agreement on the package
containing the SUBLICENSED PRODUCT that is fully visible to the customer
and that the customer accepts by opening the package. In all other jurisdictions
such agreement must be a written agreement signed by the customer. AT&T does

not undertake to inform LICENSEE of the jurisdictions where such copyright
exists.

2.03 LICENSEE shall require each DISTRIBUTOR to enter into a written
agreement with its supplier of SUBLICENSED PRODUCTS (LICENSEE or
another DISTRIBUTOR) before any SUBLICENSED PRODUCT is furnished to
such DISTRIBUTOR. Such agreement shall include provisions consistent with
and containing the relevant substance of Sections 2.01, 2.02, 2.04, 2.07, this Section
2.03 and Section 3.05 of this Sublicensing Agreement. For a DISTRIBUTOR who
is also to be an AUTHORIZED COPIER, such agreement shall also include
provisions consistent with and containing the relevant substance of Sections 2.05,
2.08, 2.10 and 5.01 of this Sublicensing Agreement.

2.04 DISTRIBUTORS who are not also AUTHORIZED COPIERS may not
make copies of SUBLICENSED PRODUCTS, but may furnish to customers
copies of SUBLICENSED PRODUCTS furnished to such DISTRIBUTOR by
LICENSEE or other DISTRIBUTORS. In such cases the product name appearing
on such copies shall not be deleted or altered by such a DISTRIBUTOR.
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2.05 (a) A DISTRIBUTOR who is also an AUTHORIZED COPIER may
modify and make copies of SUBLICENSED PRODUCTS, select a name for
SUBLICENSED PRODUCTS to appear on such copies (consistent with the
provisions of Section 2.10), and furnish such copies to customers and other
DISTRIBUTORS. :

{b) If an AUTHORIZED COPIER also has been granted a right to use a
SOFTWARE PRODUCT, either as a licensee of AT&T lor of a corporate affiliate
thereof) or as a contractor of LICENSEE (in accordance with requirements of
AT&T), such AUTHORIZED COPIER may use such SOFTWARE PRODUCT
to modify a SUBLICENSED PRODUCT derived from such SOFTWARE
PRODUCT. If LICENSEE and such AUTHORIZED COPIER agree in writing
that all right, title and interest in the resulting modifications belong to LICENSEE,
then copies of such modified SUBLICENSED PRODUCT may be furnished to
such customers and fees for such copies may be paid to AT&T pursuant to this
Sublicensing Agreement. However, if all right, title and interest in the resulting
modifications do not belong to LICENSEE then such AUTHORIZED COPIER
must be a jicensee of AT&T (or of a corporate affiliate thereof) for such
SOFTWARE PRODUCT and. copies of such modified SUBLICENSED
PRODUCT must be furnished to customers and fees must be paid to AT&T only
pursuant to a Sublicensing Agreement between AT&T and such AUTHORIZED
COPIER, even if the version of such SOFTWARE PRODUCT used by such
AUTHORIZED COPIER is furnished to such .AUTHORIZED COPIER by
LICENSEE. Regardless of which Sublicensing Agreement is involved in furnishing
a copy of a SUBLICENSED PRODUCT to a customer, only one fee shall be
collected by AT&T for such copy.

206 LICENSEE shall use its best efforts to enforce the agreements with
DISTRIBUTORS and customers specified in this Sublicensing Agreement.

2.07 Ifa DISTRIBUTOR fails to fulfill one or more of its obligations under the
agreement required by Section 2.03, AT&T may, upon its election and in addition
to any other remedies that it may have, at any time notify LICENSEE in writing of
such breach and require LICENSEE to terminate all the rights granted in such
agreement by not less than two (2) months’ written notice to such DISTRIBUTOR
specifying any such breach, unless within the period of such notice all breaches
specified therein shall have been remedied; upon such termination such
DISTRIBUTOR shall within thirty (30) days immediately discontinue use of and
return orx destroy all copies of SUBLICENSED PRODUCTS in its possession.

2.08 (a) Any notice acknowledging a contribution of a third party appearing in
a SOFTWARE PRODUCT shall be included in corresponding portions of
SUBLICENSED PRODUCTS made by LICENSEE or AUTHORIZED
COPIERS.
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(b) Each portion of a SUBLICENSED PRODUCT shall include an appropriate
copyright notice. Such copyright notice may be the copyright notice or notices
appearing in or on the corresponding portions of the SOFTWARE PRODUCT on
which such SUBLICENSED PRODUCT is based or, if copyrightable changes are
made in developing such SUBLICENSED PRODUCT, a copyright notice
identifying the owner of such changes.

2.09 In certain cases AT&T may make copies of software materials available on
appropriate media for purchase by LICENSEE for distribution by LICENSEE as
SUBLICENSED PRODUCTS. However, purchase of such copies shall not relieve
LICENSEE of its obligation to pay fees under this Sublicensing Agreement for
such SUBLICENSED PRODUCTS.

2.10 No right is granted hereunder or under the Software Agreement to use any
trademark of AT&T f(or a corporate affiliate thereof) in the name of the
SUBLICENSED PRODUCTS offered or furnished to customers by LICENSEE or
DISTRIBUTORS. However, LICENSEE and DISTRIBUTORS may state in
advertising, publicity, packaging, labeling or otherwise that a SUBLICENSED
PRODUCT is derived from AT&T'S software under license from AT&T and
identify such software (including any trademark, provided the proprietor of the
trademark is appropriately identified). LICENSEE agrees, for itself and its
DISTRIBUTORS, not to use a name or trademark for a SUBLICENSED
PRODUCT that is confusingly similar to a name or trademark used by AT&T (or a
corporate affiliate thereof).

I11. TERM

3.01 This Sublicensing Agreement shall become effective for an initial period
that expires one year from the end of the quarter (ending March 31st, June 30th,
September 30th or December 3ist) during which this Sublicensing Agreement is
accepted. '

3.02 Unless LICENSEE notifies AT&T in writing or AT&T notifies
LICENSEE in writing at least thirty (30) days before the expiration date
established in Section 3.01 that such party does not wish renewal, this Sublicensing
Agreement shall be renewed automatically for an additional one-year period and
shall continue to be renewed in such a manner from year to year. Alternatively, new
one-year periods may be initiated as specified in Section 4.02(d).

3.03 If LICENSEE fails to fulfill one or more of its obligations under this
Sublicensing Agreement or the Software Agreement, AT&T may, upon its election
and in addition to any other remedies that it may have, at any time terminate all the
rights graated by it hereunder and under the Software Agreement by not less than
two (2) months’ written notice to LICENSEE specifying any such breach, unless
within the period of such notice all breaches specified therein shall have been
remedied ; upon such termination LICENSEE shall immediately discontinue use of
and return or destroy all copies of SOFTWARE PRODUCTS covered by the
Software Agreement and immediately discontinue distribution and use of and
destroy all copies of SUBLICENSED PRODUCTS in its possession.
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3.04 Neither the expiration of this Sublicensing Agreement nor the termination
of LICENSEE'’S rights hereunder shall relieve LICENSEE of its obligation to pay
any fee hereunder. In the event of termination of LICENSEE'S rights hereunder,
all fees that LICENSEE has become obligated to pay hereunder shall become
immediately due and payable.

3.05 LICENSEE agrees that when a SUBSIDIARY’S or a DISTRIBUTOR'S
relationship to LICENSEE changes so that it is no longer a SUBSIDIARY or a
DISTRIBUTOR of LICENSEE, all rights of such former SUBSIDIARY or
DISTRIBUTOR under this Sublicensing Agreement shall immediately cease, and
such former SUBSIDIARY or DISTRIBUTOR shall return to LICENSEE or
destroy all copies of SUBLICENSED PRODUCTS for which per-copy fees have
not been paid to AT&T. However, such former SUBSIDIARY or DISTRIBUTOR
may continue to use copies of SUBLICENSED PRODUCTS for which per-copy
fees have been paid on the same basis that a customer may use copies of
SUBLICENSED PRODUCTS pursuant to Section 2.01(a).

IV. FEES AND DISCOUNTS

4.01 (a) For rights granted under this Sublicensing Agreement, LICENSEE
shall pay to AT&T, in the manner and at the times specified in Article V, any initial
sublicensing fee specified for the SOFTWARE PRODUCT on which a
SUBLICENSED PRODUCT is based and a per-copy fee for each copy of a
SUBLICENSED PRODUCT either (i) furnished by LICENSEE to a customer or
to a DISTRIBUTOR, (ii) made by an AUTHORIZED COPIER and furnished by
such AUTHORIZED COPIER to a customer or to another DISTRIBUTOR or
(iii) put into use by LICENSEE on a CPU of LICENSEE. The amounts of such
sublicensing fees are listed in the Schedule for each SOFTWARE PRODUCT.

{b) Amounts paid to AT&T under this Sublicensing Agreement for a copy of a
SUBLICENSED PRODUCT furnished to a particular customer shall not be
creditable toward any fees payable under any agreement between AT&T (or
between a corporate affiliate thereof) and such customer.

(c) Fees paid to AT&T under this Sublicensing Agreement shall not be creditable
toward fees that become payable under the Software Agreement. Fees paid under
the Software Agreement shall not be creditable toward fees that become payable
under this Sublicensing Agreement.

(d) No additional fee is payable for the transfer of a SUBLICENSED
PRODUCT from one customer to another customer in conjunction with the
transfer of a CPU between such customers, provided that the first customer does
not retain any portion of the SUBLICENSED PRODUCT after such transfer and
that agreement of the second customer is obtained in accordance with Sections 2.0}
and 2.02. Such transfer of a SUBLICENSED PRODUCT may result from, for
example, a sale of a CPU by the first customer to the second customer or the
termination of a lease with the first customer for a CPU and the execution of a new
lease with the second customer for such CPU.

(e) No additional fee is payable for the transfer of a SUBLICENSED
PRODUCT from one CPU of LICENSEE to another or the transfer of a
SUBLICENSED PRODUCT from one CPU of a customer to another CPU of the
same customer.
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4.02 (a) The discount percentage applicable during the initial period referred to in
Section 3.01 shall be based on LICENSEE'S advance commitment to pay a specified
minimum total amount of discounted per-copy fees for SUBLICENSED
PRODUCTS furnished or put into use during such initial period. If no such
commitment is made, no discount shall be available during the initial period. The
discount percentage and the advance commitment, if any, for the initial period are set
forth on page 1 of this Sublicensing Agreement. The discount percentage applicable
during each additional one-year period referred to in Section 3.02 shall be based either
on LICENSEE'S advance commitment to pay a specified minimum total amount of
discounted per-copy fees for such additional one-year period or on the actual total of
such fees payable for the preceding period, as LICENSEE shall elect.

(b) Such discount percentage shall be two percent (2%) for each whole one
hundred thousand dollars ($100,000.00) of either the advance commitment or the
actual total for the preceding period, as the case may be, up to a maximum of sixty
percent (60%).

{c) If LICENSEE elects to base its discount percentage for a forthcoming
additional period on its advance commitment, LICENSEE shall notify AT&T in
writing of the amount of such advance commitment before the end of the preceding
period. If such notification is not received by such time, such discount percentage
shall be based on the actual total of discounted per-copy fees payable for the
preceding period.

(d) An advance commitment may not be reduced. However, LICENSEE may at
any time request of AT&T in writing that the then-current initial period or additional
one-year period be terminated and that 2 new one-year périod be started, beginning
with the next quarter, for which new period LICENSEE shall make an advance
commitment corresponding to a higher discount percentage than that currently
applicable. Such request will be subject to AT&T'S acceptance. In the case of such
termination and start of a new period, the discount percentage for the terminated
period shall apply to all transactions occurring before the end of such period.

4.03 The section of the Software Agreement relating to taxes shall apply to fees
payable under this Sublicensing Agreement.

V. REPORTS AND PAYMENTS

5.01 (a) LICENSEE shall keep full, clear and accurate records of the number of
copies of each SUBLICENSED PRODUCT furnished by it and AUTHORIZED
COPIERS to other DISTRIBUTORS and customers and put into use on
LICENSEE’S CPUs.

(b) Each AUTHORIZED COPIER shall keep full, clear and accurate records of
the number of copies of each SUBLICENSED PRODUCT furnished by it to other
DISTRIBUTORS and customers.

(c) Each AUTHORIZED COPIER shall furnish a statement at least quarterly to
LICENSEE identifying the number of copies recorded according to Section 5.01 (b)

since the previous such statement was furnished.

(d) LICENSEE shall keep full, clear and accurate records of the identities and
locations of AUTHORIZED COPIERS.
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(e) AT&T shall have the right through its accredited auditing representatives to
make an examination and audit, during normal business hours, not more
frequently than annually, of all records kept pursuant to this Section by
LICENSEE and AUTHORIZED COPIERS and such other records and accounts
as may under recognized accounting practices contain information bearing upon
the amounts of fees payable to it under this Sublicensing Agreement. Prompt
adjustment shall be made by the proper party to compensate for any errors or
omissions disclosed by such examination or audit. Neither such right to examine
and audit nor the right to receive such adjustment shall be affected by any
statement to the contrary, appearing on checks or otherwise, unless such statement
appears in a letter, signed by the party having such right and delivered to the other
party, expressly waiving such right.

5.02 (a) LICENSEE shall notify AT&T in writing at least thirty (30) days in
advance of the date LICENSEE intends to begin furnishing copies of a
SUBLICENSED PRODUCT to customers or DISTRIBUTORS or putting any
such copies into use on LICENSEE’S CPUs. Before such date LICENSEE shall
pay to AT&T any initial sublicensing fee specified for the SOFTWARE
PRODUCT on which such SUBLICENSED PRODUCT is based. Discount
percentages established under Section 4.02 do not apply to initial sublicensing fees.

(b) Within thirty (30) days after the end of gach quarter ending on March 31st,
June 30th, September 30th or December 31st, commencing with the quarter during
which this Sublicensing Agreement first becomes effective, LICENSEE shall
furnish to AT&T a statement, in form acceptable to AT&T, certified by an
authorized representative of LICENSEE, identifying the number of copies of each
SUBLICENSED PRODUCT furnished by it and AUTHORIZED COPIERS or
put into use on LICENSEE'S CPUs, the SOFTWARE PRODUCT on which each
such SUBLICENSED PRODUCT is based, the per-copy fees for such copies and
the net fees payable after the applicable discount percentage is taken into account.
If the per-copy fees for a particular SUBLICENSED PRODUCT are based on a
characteristic such as number of users supported, information om such
characteristic for the copies of such SUBLICENSED PRODUCT furnished or put
into wse shall also be included in such statement. Each SUBLICENSED
PRODUCT for which LICENSEE has given notice to AT&T pursuant to Section
5.02(a) shall be covered by such statement. In each such statement, LICENSEE
shall also fully identify any AUTHORIZED COPIER added or terminated during
the quarter covered by such statement.

(c) Within such thirty (30) days LICENSEE shall, irrespective of its own business
and aceounting methods, pay to AT&T the net fees payable for such quarter as shown
in the statement required by Section 5.02(b), except that if the applicable discount
perceniage is based on an advance commitment for a period, LICENSEE shall pay the
net fees payable for such quarter plus any additional amount necessary for the total of
amounts paid for such period after the first, second, third and fourth full quarters
thereof to be, respectively, one-quarter, one-half, three-quarters and the full amount of
such aelvance commitment. Any such additional amount paid during a period shall be
credita ble against net fees payable later in the same period, but no such additional
amoun t remaining at the end of the fourth full quarter of a period shall be refunded or
credita ble against any other amounts payable to AT&T. 1f AT&T accepts a new one-
year period pursuant to Section 4.02(d), no such additional amount remaining at the
end of the last full quarter of the terminated period shall be refunded or creditable
against any other amounts payable to AT&T.
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(d) LICENSEE shall furnish whatever additional information AT&T may
reasonably prescribe from time to time to enable AT&T to ascertain the amounts of
fees payable pursuant hereto.

5.03 Payments provided for in this Sublicensing Agreement shall, when
overdue, be subject to a late payment charge calculated at an annual rate of one-
percent (1%) over the posted prime rate or successive posted prime rates in effect in
New York City during delinquency; provided, however, that if the amount of such
late payment charge exceeds the maximum permitted by law for such charge, such
charge shall be reduced to such maximum amount.

VI. MISCELLANEOUS PROVISIONS

6.01 Neither this Sublicensing Agreement nor any rights hereunder, in whole or
in part, shall be assignable or otherwise transferable by LICENSEE and any
purported assignment or transfer shall be null and void.

6.02 (a) Payments to AT&T under this Sublicensing Agreement shall be made
payable and sent to:

AT&T TECHNOLOGIES, INC.
P.O. Box 65080
Charlotte, North Carolina 28265

(b) Correspondence with AT&T relating to this Subhcensmg Agreement shall be
sent to:

AT&T TECHNOLOGIES, INC.

Software Sales and Marketing Organization
P.O. Box 25000

Greensboro, North Carolina 27420

(c) Any payment, statement, notice, request or other communication shall be
deemed to be sufficiently given to the addressee and any delivery hereunder
deemed made when sent by certified mail addressed to LICENSEE at its office
specified in this Sublicensing Agreement or to AT&T at the appropriate address
specified in this Section 6.02. Each party to this Sublicensing Agreement may
change an address relating to it by written notice to the other party.

6.03 The limited grant of rights under patents in the Software Agreement
applies to any use permitted under Section 2.01 of this Sublicensing Agreement.

6.04 If LICENSEE is not a corporation, all references to LICENSEE'S
SUBSIDIARIES shall be deemed deleted.

6.05 The construction and performance of this Sublicensing Agreement shall be
governed by the law of the State of New York.
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I o T
AT&T TECHNOLOGIES, INC. AL NSRS RN
Substitution Agreement ¢ St

The following ;greements (“the prior agreements™) are in effect between ATXT
TECHNOLOGIES, INC,, a New York co}:"XQration (*AT&T"), or an affiliate
thereof, and INTERNATIONAL BUSINESS MACHINES CORPORATION, a

New York corporation * " {“LICENSEE"):

1. January 1, 1982 Software Agreement, as Modified, Relating to
UNIX* System V, Release 2.0 and other UNIX Operating Systems.

2. June 2, 1983 Supplemental Agreement (Customer Provisions)
" relating to UNIX System V, Release 2.0 and other UNIX
Operating Systems.

Agreement Numbers SOFT-00015 and SUB-00015A~---=-- between AT&T
and LICENSEE (“the new agreements”) are hereby substituted for the prior
agreements. Accordingly, the rights and obligations of the parties under the prior
agreements are terminated and replaced by the rights and obligations of the parties
under the new agreements. No other agreements between the parties hereto are
affected by this Agreement.

The following provision is D applicable
not applicable:

The discount percentage for the initial period pursuant to Agreement No.
is %, based on total per-copy fees of $

paid by LICENSEE under the prior Supplemental Agreement (Customer

Provisions) listed sbove relating to UNIX* System 111 and/or UNIX System V.

Accepted by:
INTERNATIONAL BUSINESS

MACHINES CORPORATION AT&T TECHNOLOGIES, INC.
".? - s — \_/:
By Ry oels 2r /73 S~ LU Homrtege TP5
(Signature) {_. "(Date) (Signature) (Date)
@ A A Drsrozda N = 7 0. L. WILSON
(Type or print name) (Type or print name}

e dise - sl Do Dy Manager, Software Sales and Marketing

-

(Tide) (Title)

*UNIX is a trademark of AT&T Bell Laboratories.
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ATsT

(i

Technology Systems
a. L Wils;; Guilford Center
lanager, Software P. O. Box 25C00
Sales and Marketing Greensporo, N.C. 27420
" 919 279-7078

‘RRRB - 11 128),

INTERNATIONAL BUSINESS MACHINES CORPORATION

01d Orchard Road
Armonk, New York 10504

Gentlemen: .

Re: Software Agreéﬁent Number SOFT-00015, Sublicensing
Agreement Number SUB-00015A and Substitution Agreement
Number XFER-~00015B

This letter states understandings between our companies relating to
the referenced agreements and amends certain sections in such
agreements concerning SOFTWARE PRODUCTS subject to the referenced
Software Agreement.

A. Software Agreement

1. Regarding Sections 2.0l and 4.01, we will consider
extending rights granted under Section 2.01 to include use of
SOFTWARE PRODUCTS in countries other than the United States
and giving written consent under Section 4.01 to export
SOFTWARE PRODUCTS to such countries when specific needs
arise. In the case of additional DESIGNATED CPUs in such
countries such extension and consents will be given by the
Supplements for such CPUs prepared in accordance with Section
2.03. In the case of your export of modified SOFTWARE
PRODUCTS to our source licensees in such countries such
consents will be given by an appropriate writing consistent
with Section 7.06(b). We are presently willing to grant such
rights for the countries you- have requested, namely,
Australia, Austria, Belgium, Canada, Republic of China
(Taiwan), Denmark, Finland, France, Federal Republic of
Germany (West Germany), Greece, Hong Kong, Ireland, Israel,
Italy, Japan, Republic of Korea (South Korea), Luxembourg,
The Netherlands, New Zealand, Norway, Sweden, Switzerland,
United Kingdom (England, Wales, Scotland, Northern Ireland),
and Singapore. We will not unreasonably withhold such
permission for such listed countries or for other countries
that you may identify. Our concerns in this regard are the
laws of the recipient country relating to protection of
software and U. S. export control laws.
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2.

Regarding Section 2.01, we agree that modifications and
derivative works prepared by or for you are owned by you.
However, ownership of any portion or portions of SOFTWARE
PRODUCTS included in any such modification or derivative work

remains with us.

You have requested that your contractors be permitted to use
SOFTWARE PRODUCTS pursuant to the referenced Software

Agreement.,

Accordingly, notwithstanding any provision to the contrary in
the Software Agreement, including Section 7.06(a) as amended
hereby, it is agreed that, subject to the conditions set ’
forth herein, the rights granted in Section 2.01 of the
Software Agreement be extanded to permit you to provide
access to and allow use of SOFTWARE PRODUCTS by your
contractors.

Such use may be on your DESIGNATED CPUs or on such
contractors'® CPUs that you designate as additional DESIGNATED
CPUs pursuant to Section 2.03 of the Software Agreement.

Such use by contractors will be deemed to be for your own
internal business purposes. 1If such use is on a contractor's
CPU, you may furnish a copy of a SOFTWARE PRODUCT to such
contractor. You shall secure from each such contractor, at
the time of or before providing access to or furnishing any
cdpy of a SOFTWARE PRODUCT, the agreement of such contractor
in writing that any claim, demand or right of action arising
on behalf of such contractor from access to or use of the
SOFTWARE PRODUCT shall be solely against you and that such
contractor agrees to the same obligations and
responsibilities as to confidentiality and other restrictions
pertaining to the use of the SOFTWARE PRODUCT as those
undertaken by you under the Software Agreement. Each such
agreement shall also provide that, when a contractor's work
for you is completed, all copies of the SOFTWARE PRODUCT and
any software derived from or developed with the use of a
SOFTWARE PRODUCT shall be returned to you by such contractor
and such contractor shall erase any such software from any
storage element of apparatus. Copies of such agreements with
contractors shall be provided to us at our request. iHowever,
portions of such agreements not specifically required by this
paragraph may be deleted. Information furnished by LICENSEE
relating to contractors shall be subject to Paragraph AlS in

this Letter Agreement.

‘Regarding Section 5.04, we agree that you shall not be

obligated to pay any tax based on our net income in the
United States or elsewhere.
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8.

Regarding Section 6.03 of the Software Agreement and Sections
2.07 and 3.03 of the Sublicensing Agreement, we will not
terminate your rights for breach, nor will we give notice of
termination under such Sections, for breaches we consider to
be immaterial. We agree to lengthen the notice period
referenced in such Sections from two (2) months to one
hundred (100) days. If a breach occurs that causes us to
give notice of termination, you may remedy the breach to
avoid termination if you are willing and able to do so. 1In
the event that a notice of termination is given to you under
either of _such Sections and you are making reasonable efforts
to remedy the breach but you are unable to complete the
remedy in the specified notice period, we will not
unreasonably withhold our approval of a request by you for
reasonable extension of such period. We will also consicder a
reasonable extension under Section 2.07 of the Sublicensing
Agreement in the case of a DISTRIBUTOR who is making
reasonable efforts to remedy a breach.

We will consider arbitration if a dispute arises on payments.

In any event our respective representatives will exert their
mutual good faith best efforts to resolve any alleged breach
short of termination.

Regarding Section 6.05 of the Software Agreement and Section
3.05 of the Sublicensing Agreement, we will offer new
software and sublicensing agreements to your former
SUBSIDIARIES on the same basis as to any other prospective
licensee. A former SUBSIDIARY would be unlicensed during the
period between its ceasing to be your SUBSIDIARY and the
effective date of such new agreements. Therefore, new
agreements should be in effect before a SUBSIDIARY is
divested.

Regarding Section 7.03, we are not aware of any patent or
copyright infringement action against us relating to SOFTWARE

PRODUCTS.

Regarding Section 7.05, we will cooperate with you in
defending litigation arising from your use of SOFTWARE
PRODUCTS (or sublicensing of SUBLICENSED PRODUCTS under the
Sublicensing Agreement), but the extent of such cooperation
cannot be determined until such litigation arises.

Amend Section 7.06(a) by replacing such section with the
following:
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11,

~-=7.06{a) LICENSEE agrees that it shall hold SOFTWARE
PRODUCTS subject to this Agreement in confidence for AT&T.
LICENSEE further agrees that it shall not make any disclosure
of such SOFTWARE PRODUCTS to anyone, except to employees of -
LICENSEE to whom such disclosure is necessary to the use for
which rights are granted hereunder. LICENSEE shall
appropriately notify each employee to whom any such
disclosure is made that such disclosure is made in confidence
and shall be kept in confidence by such employee., Nothing in
this agreement shall prevent LICENSEE from developing or
marketing products or services employing ideas, concepts,
know-how or techniques relating to data processing embodied
in SOFTWARE PRODUCTS subject to this Agreement, provided that
LICENSEE shall not copy any code from such SOFTWARE PRODUCTS
into any such product or in connection with any such service
and employees of LICENSEE shall not refer to the physical
documents and materials comprising SOFTWARE PRODUCTS subject
to this Agreement when they are developing any such products
or service or providing any such service. 1If information
relating to a SOFTWARE PRODUCT subject to this Agreement at
any time becomes available without restriction to the general
public by acts not attributable to LICENSEE or its employvees,
LICENSEE'S obligations under this section shall not apply to
such information after such time.--.

Regarding Section 7.06(b), this section covers the situation
where one of our licensees wishes to furnish its modified
version of our source code for a SOFTWARE PRODUCT to another
of our licensees for the same product. The last sentence of
this section makes clear that you may receive source code
from another such licensee, provided you treat such source
code as if it were the source code we furnished to you. This
language is not intended to refer to an object-code product
that you obtain from another of our licensees pursuant to
that licensee's sublicensing rights.

Regarding Section 7.06, we recognize that you may at some
time be required to disclose a SOFTWARE PRODUCT to others (i)
by law, (ii) by a valid order of a court or other
governmental body, (iii) by your existing undertaking with
the Buropean Economic Community or (iv) in order to establish
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your rights under the Software Agreement. You recognize the
proprietary nature of SOFTWARE PRODUCTS and the need to
protect SOFTWARE PRODUCTS from unrestricted disclosure.
Accordingly, you agree not to make any such disclosure
without giving notice to us so that we have an opportunity to
intervene. We agree to respond to any such notice within a
‘reasonable time, consistent with the requirement that you
disclose. You agree to obtain, or assist us in obtaining, a
protective order appropriately limiting the extent of any
such disclosure that may eventually be made.

12. We agree that all SOFTWARE PRODUCTS, including enhancements
to or new versions of existing SOFTWARE PRODUCTS, generally
available under the Software Agreement will be made available
to you at the fees and under terms, warranties and benefits
equivalent to those offered to other licensees.

13. Regarding Section 1l{e) of the "Schedule for UNIX* System V,
"Release 2.0, Version 1.0" attached to Supplement 1 of the
Software Agreement, Section l(c) of the "Schedule for UNIX
Documenter's Workbench** Software®" attached to Supplement 2
of the Software Agreement, and the "Schedule for 370
DEVELOPMENT SYSTEM V" attached to Supplement 3 of the
Software Agreement, we agree that the fees in such Schedules
are not subject to increase.

l4. Regarding the documentation listed in Section 2 of the
Schedule for UNIX System V, Release 2.0, Version 1.0, the
documents entitled "UNIX System V System Release Description”
and “UNIX System V-International Release Description® are not
- presently available without restriction to the general
public. All other listed documents are available without
restriction.

15. We agree that the identities of your contractors,
DISTRIBUTORS and AUTHORIZED COPIERS, as well as the types and
serial numbers of DESIGNATED CPUs of such parties, are
confidential and need only be disclosed to us as specified
under the referenced agreements, as modified hereby, and that
such information will be used by us only for the purposes of
administering and enforcing such agreements and will not be
disclosed to anyone except those having a need to know for
the purpose of administering the referenced agreements.

*JUNIX is a trademark of AT&T Bell Laboratories.
**pocumenter's Workbench is a trademark of AT&T Technologies.

SRR
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Sublicensing Agreement

1.

A DISTRIBUTOR may also be your contractor pursuant to the
terms set forth in item-A3 above.

We agree that "internal business purposes" in Sections
2.01(a) and 2.01(b) includes the right to offer data
processing services to others.

Regarding the following

IBM form agreements:
Our .
Reference Form No. Title

1. 2125-3358~0 Agreement for IBM Licensed Programs
2. 2125-3419-0 IBM Usage License Amendment to
. Agreement for IBM Licensed Programs

3. - 2125-3301-0 IBM Program License Agreement ' 5

4. Z137-0075-0 IBM Instruments, Inc. Program License
Agreement

5. 04-83 aAmendment to Agreement for IBM
Licensed Programs (Value Added
Remarketer) -

6. 04-83 Agreement for IBM Licensed Programs
(Value Added Remarketer's Licensed
End User)

7. 6172208 IBM Program License Agreement

8. Unnumbered IBM Personal Computer Retail Dealer

Agreement, Software
9. 926-2661-0D IBM Personal Computer Retail Dealer
Agreement

We have reviewed such form agreements for use under the
provisions of the Sublicensing Agreement and have no
objections to such use, or the use of substantially similar
forms, in the United States and Puerto Rico provided that:

(a) In using forms such as 1 and 6 (our references), you
will not specify "Installation License Applies® or "Location
License Applies”®;

(b) If your customer is permitted to make its own additional
copies of "licensed program materials” for use on additional
machines, as permitted under form 1, you treat such :
additional copies under the Sublicensing Agreement as if you
had furnished such copies:

{c) In the next revision of form 3 you correct the language
in the second paragraph relating to title to indicate that
title may be retained by a third party (or by your licensor):
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(d) 1In the next revision of forms 4 and 7 you include a
provision prohibiting reverse assembly or reverse
compilation, as appears in forms 1, 3 and 6; and

(e) In dealing with AUTHORIZED COPIERS you obligate such
parties to include in copies they make of SUBLICENSED
PRODUCTS the notices required by Section 2.08(a) of the
Sublicensing Agreement.

4. Amend Section 2.02 by changing "written agreement on the
package” te --written agreement on or accompanying the
package-~.

5. Amend Section 2.05(b) by replacing such Section with the
following:

=-(b) If an AUTHORIZED COPIER also has been granted a rignt
to use a SOFTWARE PRODUCT, either as a licensee of AT&T (or
of a corporate affiliate thereof) or as a contractor of
LICENSEE (in accordance with requirements of AT&T), such
AUTHORIZED COPIER may use such SOFTWARE PRODUCT to modify a
SUBLICENSED PRODUCT derived from such SOFTWARE PRODUCT., If
the resulting modifications are owned solely by LICENSEZ,
then fees for copies of such modified SUBLICENSED PRODUCT
distributed to customers by such AUTHORIZED COPIER may be
paid to AT&T pursuant to this Sublicensing'Agreement or
pursuant to a Sublicensing Agreement between ATST and such
AUTHORIZED COPIER, as LICENSEE shall elect. However, if such
AUTHORIZED COPIER retains any ownership interest in such
modifications, then fees for copies of such modified
SUBLICENSED PRODUCT distributed to customers by such
AUTHORIZED COPIER must be paid to AT&T only pursuant to a
Sublicensing Agreement between AT&T and such AUTHORIZED
COPIER. Regardless of which Sublicensing Agreement is
involved, only one fee shall be collected by AT&T for such

COPY * ™"

6. Regarding Section 2.06, "best efforts” need be no more than
the efforts you would customarily use to enforce equivalsnt
agreements (such as those listed in B3 above) with your
customers, value added resellers, end users, and dealers.

7. Regarding Section 2.08(a), only bona fide notices need be
included, not irrelevant comments that may appear in a
SOFTWARE PRODUCT.
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9.

10.

11,

12.

13.

Regarding Section 2.09, we have not yet made any copies of
software materials available under this Section. If we do
so, you may elect whether to make your own copies or purchase
such copies from us. T

Regarding the references you are permitted to make to our
trademark under Section 2.10, you are under no obligation to
make such references.

Amend Section 3.02, first and second lines, by deleting "or
AT&T notifles LICENSEE in writing", and, third line, by
changing "such party® to —-~LICENSEE--,

The discount provisions in the Sublicensing Aqreement are
deleted. We will exert our good faith best efforts to
propose a new discount provision by April 1, 1985. Such new
discount provisions will be retroactive to the effective date,
of the Sublicensing Agreement and, at a minimum will:

(i) provide a discount percentage, applicable to
essentially yearly discount periods, of at least two percent
(2%) for each whole one hundred thousand dollars
($100,000.00) of discounted per-~copy fees up to a maximum of
sixty percent (60%), or equivalent;

(ii) require advance payment of per-copy fees by you no more
frequently than quarterly;

(iii) require no advance commitment by you regarding volume
of SUBLICENSED PRODUCTS furnished to customers or put into
use; and

(iv) provide for no retention by us of advance payments made
by you unless mutually agreed.

Regarding Section 5.01, we agree that neither you nor your
AUTHORIZED COPIERS or DISTRIBUTORS will be required to
provide or disclose the identity of customers to us or our
accredited auditing representatives.

Regarding Section 5.02(a), we agree that the notification in
writing required by such Section may be within thirty (30)
days after the date you begin furnishing copies of a
SUBLICENSED PRODUCT to customers or DISTRIBUTORS or putting
such copies into use on your CPUs, and that you may pay any
Sublicensing Fee for the SOFTWARE PRODUCT on which such
SUBLICENSED PRODUCT is based at the time of such notification.
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14.

15.

16.

Regarding Section 5.02(c), you need not pay a per-copy fee
for copies of SUBLICENSED PRODUCTS that are returned without
having been used or are furnished in place of a defective
copy. You are not required to pay an additional per-copy fee
for an enhancement if the enhancement does not increase the
number of users supported by a product into the next higher

‘category. However, when we furnish later versions of a

SOFTWARE PRODUCT with new features, we may require payment of
additional sublicensing fees to upgrade your earlier
SUBLICENSED PRODUCTS to include the new features.

Regarding the documentation you may furnish to a customer or
end user, which documentation is defined as part of a
SUBLICENSED PRODUCT, you may furnish the number of copies
necessary to reasonably support the product without paying an
additional sublicensing fee. You may also furnish to
prospective customers the number of copies of such
documentation necessary to reasonably support the marketing
of the SUBLICENSED PRODUCT without paying a sublicensing fee
for such copies.

Regarding your obligation under the Sublicensing Agreement to
pay per-copy sublicensing fees for SUBLICEMNSED PRODUCTS
furnished to customers (or put into use on your internal
CPUs), we recognize that certain of your SUBLICENSED PRODUCTS
may comprise a set of parts, with one major part being a
prerequisite for the other, minor part(s), such that if you
furnished (or put into use) all the parts together you would
be obligated to pay only one per-copy fee. However, we
understand that you wish to furnish (or put into use) the
parts separately, paying the full per-copy fee when you
furnish (or put into use) the major part and no fee at all
when you furnish (or put into use) the minor part(s). We
agree that you may do this, provided that you report,
pursuant to Section 5.02 of the Sublicensing Agreement, the
quantities of each major and minor part furnished (or put
into use) and that such quantities by reconciled periodically
to determine whether the guantity of any minor part ever
exceeds the quantity of major parts, and that if there is
such an excess, you pay an additional per-copy fee for each
excess minor part. We will exert our good faith best efforts
to propose by April 1, 1985 methods for such reconciliation
and for determining such additional per-copy fees. Ve would
expect such fees to be based on a proportional reduction of
the full per-copy fee with the .objective of achieving an
equitable fee arrangement, taking into account the excess
quantities of minor parts over major parts. The discount
arrangement applicable to the full per-copy fees will also
apply to the additional per-copy fees.
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C. Substitution Agreement

Regarding SUBLICENSED PRODUCTS based on LiCENSED SOFTWARE
under the prior Software Agreement listed in the Substitution
Agreement, we agree that you may elect to pay per-copy
sublicensing fees for some such SUBLICENSED PRODUCTS at the
rates set forth in Sections 4.01(a) and (b) of the prior
Supplemental Agreement (Customer Provisions) ("the old
rates") and other such SUBLICENSED PRODUCTS at the rates set
forth in Section l(c) of the Schedule for UNIX System V,
Release 2.0 ("the new rates®), provided:

(a) You pay the Initial Sublicensing Pee specified in
Section 1l(c)(i) of such Schedule when you begin paving some
per-copy fees at the new rates while continuing to pay other
per—-copy fees at the old rates. (Such Initial Sublicensing
Fee will be waived if you elect to pay all per-copy fees at
the new rates.)

(b) Per-copy fees you pay under the old rates do not apply
to the determination of any discount percentage under the new
Sublicensing Agreement and per—-copy fees you pay under the
new rates do not apply to the "Cumulative Total of Fees Paid"
under the prior Supplemental Agreement (Customer Provisions).

{(c) In the statements furnished pursuant to Section 5.02(b)
of the new Sublicensing Agreement you clearly distinguish
whether you are applying the old rates or the new rates for
relevant SUBLICENSED PRODUCTS.

Capitalized terms in this letter agreement are defined in the
referenced agreements.

' K
.t
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If you agree with the above understandings and amendments, please so
indicate by signing and dating the attached copy of this letter
agreement in the spaces provided therefor and returning such copy to

us.
Very truly yours,

AT&T TECHNOLOGIES, INC.

ACCEPTED AND AGREED TO:

INTERNATIONAL BUSINESS MACHINES CORPORATION

R C ot == e >
ritle Coormn O -Q\@«O‘rs)’fﬂﬂ‘w
Date 528 wd f., 985
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