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DECLARATION OF DAVID W. FRASURE

I, David W. Frasure, declal;e as followé:

1. From 1984 through 1987, I was national sales and licensing
mana"gér at AT&T Technologies, Inc. (“AT&T Technologies™) and was responsible for
licensing Unix software and related materials. |

2. This declaration is submitted in connection with the lawsuit

entitled The SCO Group, Inc. v. International Business Machines Corporation, Civﬂ

Acﬁdi; No. 2:03CV-0294 DAK (D. Utah 2003). Except as stated otherwise, this
declaration is based upon personal knéwledge.

3. Section I of this declaration describes my roles and responsibilities
with respect to Unix software and related materials. Section II sets out my understanding
of certain terms of the standard license agreements l;ursuant to which Unix software and
- related materials were licensed by AT&T Technologies. Section III sets out my
understanding of the confidentiality provisions of the license agreements. Section IV sets
out my understanding of certain exceptions to the confidentiality provisions. Finallj,
Section V sets out my understanding of the most-favored customer provision in certain of
the license agreements. |

1. Roles and Responsibilities Regarding Unix

4. . In1968,1accepted an cngineeﬁng position with Western Electric,
“a wholly owned subsidiary of American Telephone and Telegraph Company (“AT&T").

In approximately April 1980, I became a department chief in the computer systems and
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software division, and later I became a department chief in the corporate computer
standards division.

5. In or about June 1984, I became national sales and licenéing
" manager at AT&T Technologies with responsibility for licensing Unix software and
related materials. In that position, I supervised the work of apprm.dmately eleven account
- representatives. I held this position until 1987, when I left AT&T Technologies to accept
a position at Kidde Aerospace.

6. As 1_1ational sales and licensing manager at AT&T Techﬁologies, I
waé responsible for the agreements pursuant to which AT&T Technologies licensed and
sublicensed Unix software and related materials. In addition to having responsibility for
these agreements, 1 peréonally negotiated many of the license agreements and consulted
concerning or approved many others. '

7. I personally ncgotiatcd, on behalf of AT&T ;I‘echndlogies, the
following agreements between International Business Machines Corporation (“IBM”)

and AT&T Technologies:

= the Software Agreement (Agreement Number SOFT-00015) dated February 1,
1985 (the “IBM Software Agreement”);

= the Sublicensing Agreement (Aérecment Number SUB-00015A) dated
: February 1, 1985 (the “IBM Sublicensing Agreement”);

= the Substitution Agreement (Agreement Number XFER-00015B) dated
February 1, 1985 (the “IBM Substitution Agreement”); and

» the letter agreement dated February 1, 1985 (the “IBM Side Letter”).
True and correct copies of these agreements, referred to in this declaration as the “IBM

Related Agreements”, are attached hereto as Exhibits 1 through 4.



8. I was also responsible for the following agreements between
~ Sequent Computér Systems, Inc. (“Sequent™) and AT&T Technologies:

= the Software Agreement (Agreement Number SOFT-000321) dated April 18,
1985 (the “Sequent Software Agreement”);

« the Sublicensing Agreement (Agreement Number SUB-000321A) dated
January 28, 1986 (the “Sequent Sublicensing Agreement”); and

= the Substitution Agreement (Agreement Number XFER-000321B) dated
January 28, 1986 (the “Sequent Substitution Agreement™).

I participated in the negotiation and verbal clarification of these agreements, true and
E correct copies of which are attached hereto as Exhibits 5 through 7. These agreements
" are referred to in this declaration ‘as the “Sequent Related Agreements.”
9. Based upon my duties and responsibilities at AT&T Technologies,--
" Ihave firsthand knowledge of the Unix license agreemeﬂts described in this declaration,
including in particular, the IBM Related Agreéments and Sequent Related Agreements.
During the period of my employment at AT&T Technologies, I participated in the |
formulatién and negoﬁation of many agreements of this kind. |

10.  Although I did not _personally negotiate all of the Unix related
agreements exéc_:uted by AT&T Technologies during the period from 1984 through 1987,
I believe that I am familiar with their terms and conditions an& know what the parties
understood them to mean and intended them to acéomplish. While the language in the
side let;crs to the agreements may have varied from one licensee to the next and while

some licensees did not have side letters, our intent was to hold all licensees to the same

basic standard.



L IL  Basic Grant of Rights to Unix System V Licensees

11.  During the period from 1984 through 1987, AT&T Technologies
licensed Unix sourée code and related materials to a large number of licensees. The
* software agreements I;ursuant to which the code and related materials were licensed
graﬁted the licensee the right, among others, to use and modify the source code for its
own internal business purposes. |

12.  The software agreements also granted licensees the right to modify
a Unix software product and to prepare derivative works based upon the product.
Licensees owned their modifications and derivative works and} were permitted to use or
disclose them as they might choose, so long as any modification or derivative work
containing any part of a software product was treated the same as a software product
. under the licensc agreements.

13. In early versions of the standard software agreement, including the
IBM Software Agreement, Section 2.01 iﬁcluded the following language regarding

modifications and derivative works:

Such right to use includes the right to modify such SOFTWARE :
PRODUCT and to prepare derivative works based on such SOFTWARE
PRODUCT, provided the resulting materials are treated hereunder as part
of the original SOFTWARE PRODUCT.
This language did not give AT&T Technologies or any of its successors or assigns the
right to assert ownérship or control over modifications or derivative works prepared by
its licensees, excel;t to the extent that the licensed Unix source code was included in such
modifications or derivative works. We never intended to assert ownership or control over

modifications or derivative works prepared by our licensees, except to the extent of the

licensed Unix source code included in such modifications or derivative works.
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14.  Some of our licensees sought to clarify that they, not AT&T
Tecﬁnélogies (or its successors or assigns), would own and control modifications and
derivative works prepared by or for the licensee. We provided the requested clarification
when asked because it was a clarification of our intent with respect to the standard
software agreement. For example, Paragraph A.2 of the IBM Side Letter, with which I
am familiar because I negotiated it, clarified the standard provisions as follows:
Regarding Section 2.01, we agree that modifications and derivative works
- prepared by or for [[BM] are owned by [IBM]. However, ownership of
. any portion or portions of SOFTWARE PRODUCTS included in any such
modification or derivative work remains with [AT&T Technologies].

Clarifications of this kind did not represent a substantive change to the standard software
agreement, since AT&T Technologies did not intend to assert oWncmﬁp or control over
~ modifications and derivative works prepared by licensees, except to the extent of the
licensed Unix source code included in such modifications and derivative works.

| 15. At sorﬁe point, we reyised the standard software agreement to
clarify this point. The revision was prompted by the number of side letters issued to
clarify this point. For example, Sectién 2.01 of a software Iagreement between AT&T
Technoiogies Information Systems Inc. and Séuita Cruz entered into in May 1987, a true
and correct copy of which is attached hereto as Exhibit 8, includéd the following
language:

/

Such right to use includes the right to modify such SOFTWARE
PRODUCT and to prepare derivative works based on such SOFTWARE
PRODUCT, provided that any such modification or derivative work that
contains any part of a SOFTWARE PRODUCT subject to this Agreement
is treated hereunder the same as such SOFTWARE PRODUCT. AT&T-IS
claims no ownership interest in any portion of such a modification or

derivative work that is not part of a SOFTWARE PRODUCT. (emphasis
added) :

Fa
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16.  Whether or not AT&T Technologies entered into a side letter to
clarify thé treatment of modifications or derivative works or altered the language-;;)f
Sect.ion 2.01 of the standard software agreement, our intent waé the same. To my
knowledge, no one at AT&T Te;.chnologies ever intended to assert ownership or contirolb
over a;ly portion of a modification or derivative Work that was not part of our licensed
Unix source code base. The licensee was free to use, copy, distribute or disclose such
modiﬁcaﬁons or derivative works, provided that it did not copy, distribute or disclose any
portion of the licensed Unix source code (except as permitted by the license agrgenients).

17.  Some of AT&T Technologies’ licensees developed technology for
their own sublicensed products that AT&T Technologies wished to integrate into Unix
System V software. We entered into cooperative development agreements with a numbér
of these customers, because we did not have rights to modifications or derivative works,
or standalone produpts, prepared by or for our customers in the absence of such
agreements. Indeed, under the license agreements, we did not even have copies of the
modifications and derivative works developed by our licensees in either source or object
code form.

18.  Itis my understanding that IBM’s AIX products and Sequent’s
Dynix/PTX products include some licensed Unix Systém 'V source cdode, but I do not
know whether AlX and Dynix/PTX are so similar to Unix System V that they can be
. viewed as modifications of, or derivative works based on, Unix System V. In any event,
as I understand the IBM Related Agreements aI;d tlie' Sequent Related Agreements, IBM
and Sequent were and/or are free to use, copy, distribute, or disclose AIX and Dynix/PTX

source code, provided that they do not copy, distribute or disclose any portions of the



licensed Unix System V source code (which may be disclosed as permitted by the IBM
Related Agreements or the Sequent Related Agreements). IBM and Sequent are and/or-
were free, to disclose all source code for AIX and Dynix/PTX, other than thosé portions
of the licensed Unix System V source code included therein (which may be disclosed as
permitted by the IBM Related Agreements or the Sequent Related Agreements).

III.  Confidentiality Restrictions in the License Agreements

19.  The software agreements used during my tenure at AT&T
Technologies imposed certain confidentiality restrictions on licensees. Here agam,
th;)ugh, while the precise language of the agreements might have vaﬁed; es.sentiauy the
-same confidentiality restrictions applied to all licensees. That is in part because a right to
disclose held by one licensee advantaged all other licensees.

20.  Section 7.06(a) of the standard form sofiware agreement included
the following language prohibit_ing the disclosure of the Unix source code licensed from

AT&T Technplo giés:

LICENSEE agrees that it shall hold all parts of the SOFTWARE
PRODUCTS subject to this Agreement in confidence for AT&T.
LICENSEE further agrees that it shall not make any disclosure of any or
all of such SOFTWARE PRODUCTS (including methods or concepts
utilized therein) to anyone, except to employees of LICENSEE to whom

such disclosure is necessary to the use for which rights are granted
hereunder.

This prohibition was subject to important exceptions, including that a licensee’s
obligations under this seétion do not apply if “a SOFTWARE PRODUCT subject to this
Agreement at any time becomes available without restricﬁoﬁ to the general public by acts
not attributable to LICENSEE or its employeeé,” as is discussed in Section IV below.

21.  The purpose of this provision was to require licensees to keep
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confidential those parts of the licensed software that AT&T Technologies wished to keep
" confidential, namely UNIX sourée code. The purpose of this requirement was not to
impose upon licensees a confidentiality obligation beyond what AT&T Technologies
could enforce under trade secrct law.

22.  Certain licensees sought to clarify or modify the confidentiality
restrictions of Section 7.06(a). Paragraph A.9 of the IBM Side Letter, fof example,
clarifies the confidentiality provision of the IBM Sofiware Agreement in a number of
respects. First, Paragraph A.9-deletes the phrase “all parts of” from the first sentence,

" Cclarifying tﬂat IBM would not be held in breach of the confidentiality provision for an
immaterial disclosure of source code. Sécond, Paragraph A.9 deletes the parcnthetical
" “(including methods or concepts utilized therein)” from the second sentence, indicating
that IBM would not be requirgd to keep confidential the methods or concepts used in the
Unix Software product. Finally, Paragraph A.9 specifically relieves IBM from any
confidentiality obligation with respect to Unix ideas, concepts, know-how, methods and
techniqués, because these were not definable and concrete terms and were not material to
the Software Agreement. As clarified by its side letter, IBM had no obligation to keep
confidential any information embodied in any of the software products provided to IBM,
provided that IBM <_1id not disclose the licensed source code except as permitted by’ its
-license agreements.
23.  AT&T Technologies did not seek, by way of the confidentiality
brovisions in its license agreements, to assert ownership or control over any portion of a
modification or a derivative work that was not part of its Unix Source code base. Such

modifications and derivative works are not subject to the confidentiality restrictions of
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the license agreements -- except for any licensed Unix System V source code actually
included therein -- because they are owned by the licensees. Licensees are free to use,
copy; distribute or disélosc such modifications aﬁd contributions to derivative works,

- provided that tiley do ﬁot copy, distribute or disclose any portions of the licensed Unix
source code (except as permitte’d by thé license agreements).

24.  Toreiterate, AT&T Technologies sought to impose essentially the
séme obligations on all of its licensees, especially with respect to conﬁdenﬁality. As
further discussed below, we understood that once we relieved one of our licensees of the
: obl-igaﬁon to keep a part of a software product confidential, we relieved all of our
licensees of that obligation. The fact that one licensee might have had a'side letter,
wbereas another did not, does not mean that we impdsed materially different terms on
different licensees. The side letters served to clarify terms that we intended to be the
same for all licensees.

25. I understand that plaintiff claims that IBM and/or Sequent have
breached the their license agreements with AT&T Technologies by using/disclosing Unix
methods, derivative works and modifications in violation of the confidentiality and other
restrictions contained in those agreements, irrespective of whether IBM and/or Sequent
have disclosed any specific protected source code from Unix System V. Any such claim
is, in my view, inconsistent with the provisions of the license agr.;aements generally, and
the IBM Related Agreements and the Sequent Related Agreements in particular.

26.  Ido notbelieve that anyone at AT&T Technologies intended our
Unix license agreements to be construed to exercise control of unlicensed or non-original

Unix source code. In all cases, as I understand the agreements and believe they were
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interided, modifications and derivative works are not subject to the confidentiality and
other restrictions contained in the license agreements (except for any licensed Unix
System V source code actually included therein) because they are owned by the licensees.

IV. Relief from Confidentiality Restrictions .

27.  For the most part, AT&T Technologies endeavored to keep its
Unix source code confidential. We undergtood it would become increasingly difficult to
do so, however, as we intended to widely distribute the source code (and related
information). Because we (and, I believe, our licensees) rqcognized- that it would become
increasingly difficult to require that Unix software source code be kept cbnﬁdentia!, thé A
software agreements provided that a licensee would not be required to keep a software
product confidential if it became “available without restriction to the general public.” A
licensee is free to disclose, without any restriction whatsoever, information that becomes
available without restriction t§ the general public by acts not attributable to that particular
licensee or its empioyees.

| 28. I was mindful of this exception in negotiating the IBM Related

Agreements, the Sequent Related Agreements and other of our Unix licensing
agreements. That is because if part or all of a software product is “available without
restriction to the general public” then it is no longer subject to confidentiality restrictions,
and because this limitation appeared to be important to most of AT&T Technologies’
licensees, includjng in particular IBM.

29.  So far as I am aware, we never defined the term “generally

available without restriction” in any of our Unix licensing agreements. However, I
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understand the term to include'at.: least the following five situations. Iam not aware that
anyone at AT&T Technologies had a different view.

30. First, a software product or any part of a sbftware product is
“available without restriction to the general public”, as I understand and intended this -
language, if published by no fault of the licensee. I believe that many materials have
been published regarding Unix software, many of which provide detailed information
regarding the design and implementation of the Unix operating system. The information
cont;ined in these publications is not subject to the confidentiality restrictions of the
soﬁwﬁére and related agreements.

31. Second,a soﬁWue product (or any part of a software produc_:t) is
“available without restriction to the general public” if accessible without meaningful

restriction, such as for download from the internet without enforceable confidentiality

restrictions. I understand that certain Unix source code is available for download (free of

charge) from the internet to anyone with an internet connection, subject only, in some
circumstahces, to narrow caveats, such as that it not be used for commercial purposes.
Any such source code is not subj ect to the confidentiality restrictions of the Unix license
agreements whatsoever, even if plaintiff purported to place limited restrictions on use of
the downloaded source code (such as that it not be used for commercial purposes).

32: Third,a soﬁWare product (or any part of a software product) is
“availablé without restri?:tibn to the general public” if available outside the bounds ofa
confidentiality agreement due to the inadvertence or negligence of the licensor or owner
(or an affiliate of the licenser or owner). I am told that, between 1985 and 1996, AT&T

Capital Corporation, then a subsidiary of AT&T, sold thousands of used or discontinued
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. :A AT&T computer systems, hundreds of them from Bell Laboratories, that some of the

computers included Unix System V, Release 3 and Release 4 source code, and that

. neither AT&T nor AT&T Capital Corporétioh imposed any confidentiality or other

" resﬁ'ictions on the purchasers of the machines. Ifthis is true — and I do not have-

' '. personal knowledge as to whether itis - then any information (including source code)
~on these computer systems is “available without restriction to the general public”, and not
~ subject to the conﬁdenﬁajity restrictions in the software and related agreements and may

properly be disclosed by any licensee. .

33.  Fourth, a software product (or any part of a software product) is

“available without restriction to the general public” if distributed so Widely that no

confidentiality provision could adequately preser-ve‘ the 'conﬁdentiality of the software.

While I was responsible for the distribution of licensed Unix soﬁrcc code, we were

concerned about Unix source code becoming unprotectable as coﬁﬁdential material,

based upon the breadth of its distribution.
34.  Fifth, a software product (or any part of a software product) is

“availﬁble without restriction to the general public” if made available to a third party
(including, of course, one of AT&T Technologies® licensees) who has the right to

. disclose the software product (or any part of it). To the extent a third party has acquired

or were to acquire the right to disclose part of a soﬁwaré product, that part of the software -
product is or would no longer be subject to the confidentiality provisions of the software

-and related agreements. For instance, AT&T Technologies gfanted IBM the right to

disclose ideas, concepts, know-how, methods and techniques of Unix, as discussed

above. As aresult, IBM may properly disclose the ideas, concepts, know-how, methods
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and techniques of Unix to anyone, at any time, without restriction. They are, thus,
* “ayailable without restriction to the general public” and may properly be disclosed by a
licensee. .

3s. AT&T Technologies distributed licensed Unﬁ: source code widel&
to promote the widespread adoption of Unix operating systems. The idea was to ensure
that Unix ideas, concepts, know-how, methods and techniques would be ﬁdely known
and understood by future proMem. Although I am not close enough to the situation
to know, I would be very surprised if there are many, if any, parts of the Unix System V
" Release 4.x'and earlier source code that could be said still to be confidential, based solely
on the breadth of its distribution | ‘

36.  Iunderstand that plaintiff has alleged that IBM and Sequent have
breached the confidentiality restrictions in the IBM kelatcd Agreements and the Sequent
Related Agreements. I have no personal knowledge concerning public disclosures by |
IBM or Sequent, but I think it improbable at best that there is any merit to plaintiff’s
claims. I say this because, in view of IBM’s right to disclose ideas, concepts, know-how,
methods and techniques of Unix, the confidentiality provisions of the license agreements
afe, as a practical matter, hmlted to protecting the disclosure of licensed source code.

Ideas, concepts, know-how, methods and techniques of Unix are not subject to the.

confidentiality provisions of the license agreements, at least because AT&T Technologies

expreésly gave IBM the right to disclose them and because they are also (as a result)
available without restriction to the general public. In view of the breadth of distribution

of the Unix source code (and related information), it seems just as unlikely that any Unix
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" System V Release 4.x and earlier source code remains subject to confidentiality
. restrictions of AT&T Technologies’ license agreements.

V. Most-Favored Customer Provision

37.  As stated above, while I was employed by AT&T Technologies,-
we intended to treat all of our licensees essentially the same. 'That is to say, that we
endeavored to subject all licensees to the same material terms.

38.  Some of our licensees, including IBM, requested (and we
provided) a “most-favored customer’.’ provision to give them comfort that we would
: z;dhere to our stated policy of treating all licensees the same. Patagfaph-A.lZ of the IBM
Side Letter provides: |

We agree that all SOFTWARE PRODUCTS, including enhancements to
or new versions of existing SOFTWARE PRODUCTS, generally
available under the Software Agreement will be made available to you at

the fees and under terms, warranties and benefits equivalent to those
offered to other licensees.

This provision meant that if any other licensee were offered or obtained terms more
, _favorai)le to the licensee than those contained in the IBM Related Agreements, then IBM
would have the benefit of such more favorable terms as if they had been set forth in the
IBM Related Agreements. This would be the case even if the other licensee had paid a
higher total licensing fee than IBM because the other licensee distributed more copies of
its sublicensed products than IBM. |

39.  To be sure, not all of our licensees had side letters or most-favored
customer provisions. The practical reason for this is that different agreements were
negotiated at different times, and different licensees required different degrees of

clarification. Moreover, to my knowledge, our licensors did not have access to one
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anotl;';r’s agreements. We nevertheless interpreted all of our agreements -based.upon the
colle'c_f:t:ive body of Unix license agreements. Our account representatives used the
existitig body of side letters, for example, generally to interpret our Unix license
agreements. We treated a licensee that did not have a most-favored customer provision »
in a side letter (like Sequent) no different from a licensee that had a side letter with such a
provision. If Sequent had perceived IBM to havv.;, an advantage that Sequent perceived it
lacked, for example, we would have clarified that Sequent was subject to the same terms
as IBM, notwithstanding that its égrecmenm employed language different from the
bngmmpinﬁwIBhiégzmnmn& .

40. I declare under penalty of perjury that the foregoing is true and
correct. .
Execgted: October 2_, 2003.

" Wilson, North Carolina

\ . &'O‘%%\_

David W. Frasure
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§5-Soft. Corp.-030184 » Agreement Number _SOFT-00015

AT&T TECHNOLOGIES, INC.
SOFTWARE AGREEMENT

1. AT&T TECHNOLOGIES, INC.,, a New York corporation (“ATET™), baving
an office at 222 Broadway, New York, New York 10038, and - INTERNATIONAL -
BUSINESS MACHINES CORPORATION, a New York corporation,
having an office at 01d Orchard Road, Armonk, New York 10504,

for itself and its SUBSIDIARIES {collectively referred to herein as “LICENSEE")
ugree that, sfter execution of this Agreement by LICENSEE and acceptance of this
Wtwnﬂr.&emmdmduﬁemmhs&m pages 1 through 6 of

shall spply to use by LICENSEE of SOFTWARE PRODUCTS

tbmbmmmbjmwmsma

2. AT&T makes certain SOFTWARE PRODUCTS asvailable undesr this
Agreement. Esch such sgn.l\y'ﬁ PRODUCT - sinll meu%b&ct to 3:
Agreement on acceptance by A 3 Supplemant execu ENSEE that
ideatifies suck SOFTWARE PRODUCT sad lists the DESIGNATED CPUs
therefor. The first Supplement for a specific SOFTWARE PRODUCT shall have
attached & Schedule for such SOFTWARE PRODUCT. Any additionad terms and
conditions set forth in such Schedule shall also apply with to sach
SOFTWARE PRODUCT. Initially, Supplement(s) numbered 1. 2 and 3----
‘ are included in and made part of this Agreement.

3. Additional Supplemeniz may be added o this Agreement to sdd additional

SOFTWARE FPRODUCTS {(and DESIGNATED CPUs thetefor] or to 2dd or

replace DESIGNATED CPUs for other SOFTWARE PRODUCTS covered by

© previous Supplements. Each such additional Supplement shall be considered part
of this Agreement when sxecuted by LICENSEE axd accepied by ATET.

4. This Agreement and its Supplements set forth the entire agreement and
understanding between the parties as to the subject matter hereof and merge sif
prior discussions between them, and neither of the parties.shall be bound by any
conditions, definitions, warranties, understandings or representations with respect
to such subject matter olher than ss expressly provided herein or ‘sx duly set forth
on or subsequent to the date of acceprance heveo! in writing and signed by & proper
and duly suthorized representative of the pasty to be bound thereby. No provision

appearing on any form originated by LICENSEE ahall be applicable unless such
w;v?mkexprmlysmcpwdmwﬁ&n;bywmthmmdupmuﬁud
ATET. .

Accepted by:
AT&T TECHNOLOGIES, INC.

Qﬂﬂf@ﬂ%ﬁ%“ e 25

R A McDonouned T+ 70, L. wison

| :mmxm ausnu:ss

{Type or print name} {Type or print aame)
Coumser - SYSTEvE Ppsbocs D Sales and Marketing

{Title} {Title)
" Pageleifi



§5-Soft. Corp.-030184

_ L. DEFINITIONS
1.01 CPU means central processing unit.

102 COMPUTER PROGRAM mweant any instruction or instructions, in
source-code ot object-code format, for contrelling the operation of » CPU,

1.03 DESIGNATEDCPUM&yCPUWnM&:am
SOFTWARE PRODUCT in a Supplement to this Agreement.

104 SOFTWARE PRODUCT means materiai such a3 COMPUTER
PROGRAMS, information used or intecpreted by COMPUTER PROGRAMS
snd documentation relating to the use of COMPUTER PROGRAMS. Materials
svailable from ATKT for & specific SOFTWARE PRODUCT are listed in the
*Schedule for such SOFTWARE PRODUCT.

1.05 SUBSIDIARY of a company means a corporation or other legal entity {i}
the majority of whote shares or other securities entitted to vote for election of
divectors {or other managing authority} &s now or hereafter controlled by such
company either direedy or indirectly; or (i)} the majority of the equity interest in
which is now or berealter owned and controlled by such company either directly or
indirectly; but any such corporation or other legal entity shall be deemed to be a
SUBSIDIARY of such company only 3o Jong as such mtro! or such ownership
snd control exists.

1. GRANT OF RIGHTS

201 ATKT grants to LICENSEE a personal, nontransferable and nonexclusive
right to use in the United States each SOFTWARE PRODUCT identified in the
one or more Supplements hereto, solely for LICENSEE'S own internal business
prurposes and solely on or in conjunciion with DESIGNATED CPUs for such
SOFTWARE PRODUCT. Such right to nse includes the right to modify such
SOFTWARE PRODUCT and to prepare desivative works based on such
SOFTWARE PRODUCT, provided the resulting materials ase treated hereunder
as part of the original SOF‘I'WARE PRODUCT

202 A single back-up CPU may be used as & substitute for 2 DESIGNATED
CPU without notice to ATKT dusing any time when such DESIGNATED CPU is

inoperative because it is malfunctioning or uadergoing repair, maintenance or
other modification.

203 LICENSEE may at any time notify AT&T in writing of any changes, such
as replacements or ulduiom. that LICENSEE wishes to make to the
BESIGNATBD CPUs for » spe:mc SOFTWARE PRODUCT. AT&T will
prepare additional required to cover such changes. Changes
mad by a Supplement shall becom effective after execution of such Supplement
by LICENSEE, accepiance thereof by AT&T and, in the case of each additional
CPLL, receipt by AT&T of the sppropriste fee.

-
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S5-Soft. Corp..030184

204 On ATE&ET'S request, but not more frequently than annually, LICENSEE
shall furnish to AT&T & statement, certified by an authorized tative of
LICENSEE, listing the location, type and serial number of all GNATED

© CPUs hereunder and siating that the use -by -LICENSEE of SOFTWARE
PRODUCTS subject to this Agreement has been reviswed and that each suck
SOFTWARE PRODUCT is bring used solely on DESIGNATED CPUs {or

: on back-up CPUs} for such SOFTWARE PRODUCTS pursaant o

temporarsily
the provisions of this Agreement.

205 No right is granted by this Agresment for the use of SOFTWARE
:tRhODUCTS dirvectly for others, or for any use of SOFTWARE PRODUCTS by
ers. .

{ll. DELIVERY

3.01 Within s reasonsble time after AT&T receives the fee specified in the fisst

* Supplement for 2 SOFTWARE PROBUCT, AT&T will furnish 1o LICENSEE

one {1) copy of such SOFTWARE PRODUCT in the forin identificd in the
Schedule for such SOFTWARE PRODUCT.

302 Additonsl copies of SOFTWARE PRODUCTS covered by this
Agreement will be furnished to LICENSEE after receipt by AT&T of the then.
current distribution fee for each such copy. ,

IV. EXPORT

401 LICENSEE agrees that it will not, without the prs;:x written consent of
AT&T, export, directly or indirectly, SOFTWARE PRODUCTS covered by this
t to any country ontside of the United States.

V. FEES AND TAXES

501 Within sixty (60) dmnﬂnmmdmkummla AT&T,
LICENSEE shall pay to ATRT the fees required by the Supplement i
atached hereto far the DESIGNATED CPUs listed in such Supplement(s).

502 Within sixty (50) days after acceptance of each additional mp&mcat by
AT&T, LICENSEE shall pay to AT&T any fee required by additionat
Supplement for the DESIGNATED CPUs Hsted in such sdditional Supplement,

503 Payments 10 ATET shall be made in United States doflars t0 ATET at the
addreis specified in Section 7.110). . ,

504 LICENSEE shall pay all taxes, including any sales or use tax {and any
selated interest or penalty), however designated, imposed as a result of the existence
-awﬁudMWuwmmmlwmAT&Tw
any governmental entity within the United States proper (the ity states and
the District of Columbia). Fees specified in Supplement{s} 1o this Agreement and in
Schedulels) attached to Supplementls) are axclosive of any taxes. If ATET s
required to collect a tax to be paid by LICENSEE, LICENSEE shall pay iuch tax
to AT&T on demand.

- o
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VL TERM
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602 LICENSEE may terminate its rights under this Agreement by written
notice to AT&T cenifying that LICENSEE has discontinued use of and returned or
destroyed all copies of SOFTWARE PRODUCTS subject to this Agreement.

603 If LICENSEE fails to fulfill one or mote of its obligations under this
Agreement, ATET may, upon its election and in addition to any other remedies
that it may bave, at suy time cerminate all che rights granted by it herenader by not
less than two (2} months’ written sotice to LICENSEE specifying any such brexch,
, unless within the period of such notice all breaches specified thercin shall have been
remedied; upon such termination LICENSEE shall immediately discontinue use of
and return or deswoy all copies of SOFTWARE PRODUCTS subject to this
Agreement.

6.04 In the event of termination of rights under Sections §.02 or 6.03, ATAT
shall have no abligation to refund any amonnts paid to it under this Agreement.

605 LICENSEE a‘mu that when a SUBSIDIARY'S relationship to
LICENSEE changes so it &s no longer 2 SUBSIDIARY of LICENSEE. {i) al}
zights of such former SUBSIDIARY w0 use SOFTWARE PRODUCTS subject to
this Agreement shall immediately cease, and (i) such former SUBSIDIARY shall
immediately discantinue use of and return to LICENSEE o. destroy all copies of
SOFTWARE PRODUCTS subject to this Agreement. No lees paid to AT&T for
use of SOFTWARE PPODUCTS on DESIGNATED CPUs of such former
SUBSIDIARIES shall be refunded; however, LICENSEE may substitute other
CPUs for such DESIGNATED CPUs in sccordance with Section 2.08.

Vil. MISCELLANEOUS PROVISIONS

2.0 Nothing contained herein shall be construed as conferring by implication,
extoppel or otherwise any license or right under any patent or trademark. However,
in respect of paients under which AT&T can gramt ts, ATKT geants to
LICENSEE all such rights necessary for the use by LIC pursuant to the
roch ‘paeats. sppiy 1 Indopendenty of dhe. o of s sich SOFTWARE

paten! use of any
PRODUCT, g&mnbﬁlﬁﬂ&‘rm CPU is wsed in combination with other
bardware or (jii) because any such SOFTWARE PRODUCT s modified from the
version furnished hereunder to LICENSEE by AT&T or is used in combination
with other softwace,

702 This Agreement shall prevail notwithstanding any conflicting terms or
legends which may appear In 8 SOFTWARE PRODUCT.
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. 748 AT&T warrants that it ts empowered to grant the rights
granted hereunder. ATET. nakea_ig_g Otlp;:tr uprmgﬁou :;
warrsnties, a?rutb or jmpliedly. f ‘example but oot

Hmitation, AT&T makes no upremﬁns or warranties of
merchan or fitnens for . OF that the uge
of any SO ARE PRODU wﬂm’mouymut,
copyright or trademark. ATET aball ot be held to any tiability with
respect to sny claim by LICENSEE, or a third on account of, ur
arising from, the use of any SOFTWARE PRODUCT.

7.0¢ LICENSEE agrees that it will not, without the prior written permission of
AT&T, li} use in adveriising, publicity, packaging, abeling or otherwise any trade
name, rademark, trade device, service mark, symbol or any other identification or
uny abbrevistion, contraction or simulstion thercol owned by AT&T {or a
wmm&MWAT&T{«wdmmﬁ.mmmmyof

products or services, or (i} represent, direcily or indirectly, that any uct or
service of LICENSEE ks u product or service of AT&T (or such an affiliate), or is
xmmm with or utilizes any information or docamentation of ATET (or
m ¢ » .

705 Neither the execution of this Agreement nor anything i it or in any
SOFTWARE PRODUCT shall be construed as an obligation upon ATE&T to
fuenish any person, including LICENSEE, any assistance of any kind whatsoever,
of any information or documentation other than the SOFTWARE PRODUCTS 10
be Furnished pursuant to Sections 3.0 and 3.02.

7.06 {a) LICENSEE agrees that it shall hold all parts of the SOFTWARE
PRODUCTS subject to this Agreement in confidence for AT&T. LICENSEE
further agrees that it shall not make any disclosure of any or all of such
SOFTWARE PRODUCTS {including methods. or concepts utilized therein) to
anyone, except o employees of LICENSEE 10 whom such disclosure is necessacy to
the use for which rights are granted bereunder. LICENSEE shall appropriately
notify each employee to whom any such disclosure is made that such disclosure is
made In confidence and shall be kept in confidence by such employes. If
taformation relating to & SOFTWARE PRODUCT subject to this Agreement st
any time becomes avallable without restriction to the general public by acts not
-attributable to LICENSEE or its employees, LICENSEE'S obligations under this
section shall not apply to such information after such time.

(b} Noswithstanding the provisions of Section 7.06{a), LICENSEE may
distribute copies of 2 SOFTWARE PRODUCT, eitber in msodifled or unmodified
form, to third pasties having licenses of equivalent scope herewish from AT&T fora
corporate affiliate thereof) for the same SOFTWARE PRODUCT, provided that
LICENSEE first verifies the status of any such third party in nccordance with

speciiic instructions inned by AT&T. Such instructions may be obtained on request
from ATAT at the u&w in Section 7.11{b). LICENSEE
may alto obtaia ma bated on » ARE PRODUCT subject to this

Agreement from such s third party and use zuch materials pursusnt to this
Agreement, provided that LICENSEE irests such materials ss if they were part of
such SOFTWARE PRODUCT. _
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7.07 The obligations of LICENSEE and its employees under Section 7.06(a)
shall survive and continue after any termination of rights under this'Agreement or -
cessation of a SUBSIDIARY'S status a3 2 SUBSIDIARY. :

7.08 LICENSEE sgrees that it will not use SOFTWARE PRODUCTS subject
(o this Agreement except as authorized herein and that it will not make, have made
or permit to be made any copies of such SOFTWARE PRODUCTS excapt for use
on DESIGNATED CPUs for such SOFTWARE PRODUCTS {including backup
archival copies necessary in conneciion with such use} and for distribution in
sccordance with Section 7.06(b). Each such copy shall contain the same copyright
and/ov proprietary notices or notice giving credit to s developer, which appear on
or in the SOFTWARE PRODUCT copied.

7.00 Neither this Agreement noy any rights hereunder, in whole or in past, shall
be assignable or otherwise transferable by LICENSEE and any purported
assignment or transfer shall be null and void.

7.10 Except as provided In Section 7.05(b), nothing in this Agreement grants to
LICENSEE the tight to sell, lease oc otherwise transfer or dispose of &
SOFTWARE FRODUCT in whole or in part.

7.11 (s} Payments 10 AT&T under this Agreement shall be made payable and
sent to: .

AT&T TECHNOLOGIES, INC.
P.O. Box 65080
Charlotte, North Carolins 28265

{b) Cotrespondence with AT&T relating to this Agreement shall be sent to:

AT&T TECHNOLOGIES, INC.

Software Sales and Marketing Organization
P.O. Box 25000 ‘
Greensboro, North Carolina 27420

{c) Any payment, siatement, notice, request o other communication shall be
deemed to be sufficiendy given to the sddressee and any delivery hereunder
deemed made when sent by certified mail addressed to LICENSEE st its office
specified in this Agreement or 1o ATAT at the appropriate addsess specified in this
Section 7.11. Each party to thit Agreement may change an sddreess relating to it by
written notice o the other party..

7.2 3f LICENSEE is not a corporation, sll references 1o LICENSEE'S
SUBSIDIARIES shall be desmed deleted.

7.13 The construction and performance of this Agreement shall be governed by
the law of the Suate of New York.

PageGof &



¢ 1ligHX3



SS-Sub.-030184 B Agreement Numbe, ,UB-00015A

.
-

AT&T TECHNOLOGIES, INC.
SUBLICENSING AGREEMENT

1. AT&T TECHNOLOGIES, INC., a New York corporation (“AT&T"), having
an office at 222 Broadway, New York, New York 10038, and INTERNATIONAL
BUSINESS MACHINES CORPORATION, a New York corporation,

having an office at 01d Orchard Road, Armonk, New York 10504,

for itself and its SUBSIDIARIES (collectively referred to herein as “LICENSEE")
agree that, after execution of this Sublicensing Agreement by LICENSEE and
acceptance of this Sublicensing Agreement by AT&T, the terms and conditions set
forth on pages 1 through 9 of this Sublicensing Agreement shall apply to the
SOFTWARE PRODUCTS subject to Software Agreement Number SOFT-00015
between AT&T and LICENSEE (“the Software Agreement”).

2. Thediscount percentage applicable to per-copy fees payable hereunder shall be
% during the initial period. The advance commitment for the initial period

shall be § (See Section 4.02).

3. Except as otherwise specifically provided herein, all the provisions of the
Software Agreement remain in full force and effect.

4. This Sublicensing Agreement, together with the Software Agreement and its
Supplement(s), sets forth the entire agreement and understanding between the
parties as to_the subject matter hereof and merges all prior discussions between
them, and neither of the parties shall be bound by any conditions, definitions,
warranties, understandings or representations with respect to such subject matter
other than as expressly provided herein or as duly set forth on or subsequent to the
effective date hereof in writing and signed by a proper and duly authorized
representative of the party to be bound thereby. No provision appearing on any
form originated by LICENSEE shall be applicable unless such provision is
expressly accepted in writing by an authorized representative of AT&T.

: Accepted by:
INTERNAT IONAL BUSINESS

MACHINES CORPORATION AT&T TECHNOLOGIES, INC.
3 B0 TR N o) fis s BRI Vfw g5
(Signature) [ " Date) % (Signature) . (Date)
R A. McDarvounsnt T 0. L. WILSON
(Type or print name) (Type or print name)

Caunger - SYsiemS Traduct V. Manager, Software Sales and Marketing
(Title) : (Title)
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I. DEFINITIONS

1.01 The terms “CPU”, “COMPUTER PROGRAM", “SOFTWARE
PRODUCT"” and “SUBSIDIARIES” are defined in the Software Agreement.

1.02 AUTHORIZED COPIER means a DISTRIBUTOR authorized by
LICENSEE to make copies of SUBLICENSED PRODUCTS. -

1.03 DISTRIBUTOR means an entity authorized by LICENSEE or another

DISTRIBUTOR to receive copies of SUBLICENSED PRODUCTS from

- LICENSEE or another DISTRIBUTOR and furnish such copies to customers and/
or other DISTRIBUTORS.

1.04 SUBLICENSED PRODUCT means (i) COMPUTER PROGRAMS in
object-code format based on a SOFTWARE PRODUCT subject to the Software
Agreement and (ii) any other materials identified in the “Sublicensing” section of
the Schedule for such SOFTWARE PRODUCT.

II. GRANT OF RIGHTS

2.01 Notwithstanding any provisions to the contrary in the Software
Agreement, AT&T grants to LICENSEE personal. nontransferable and
nonexclusive rights:

(a) to make copies of SUBLICENSED PRODUCTS and to furnish, either
directly or through DISTRIBUTORS, such copies of SUBLICENSED
PRODUCTS to customers anywhere in the world (subject to U.S.
government export restrictions) for use on customer CPUs solely for each
such customer’s internal business purposes, provided that the entity
(LICENSEE or a DISTRIBUTOR]) furnishing the SUBLICENSED
PRODUCTS obtains agreement as specified in Section 2.02 from such a
customer, before or at the time of furnishing each copy of a
SUBLICENSED PRODUCT, that:

(i) only a personal, nontransferable and nonexclusive right to use such
copy of the SUBLICENSED PRODUCT on one CPU at a time is
granted to such customer;

(ii) no title to the intellectual property in the SUBLICENSED
PRODUCT is transferred to such customer;

(iii) such customer will not copy the SUBLICENSED PRODUCT except
as necessary to use such SUBLICENSED PRODUCT on such one
CPU;
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(iv) such customer will not transfer the SUBLICENSED PRODUCT to
any other party except as authorized by the entity furnishing the
SUBLICENSED PRODUCT;

(v} such customer will not export or re-export the SUBLICENSED
PRODUCT without the appropriate United States or foreign
government licenses;

(vi) such customer will not reverse complle or dlsassemble the
SUBLICENSED PRODUCT;

{b) to use SUBLICENSED PRODUCTS on LICENSEE'S CPUs solely for
LICENSEE'S own internal business purposes; and

(c) to use, and to permit DISTRIBUTORS to use, SUBLICENSED
PRODUCTS without fee solely for testing CPUs that are to be delivered
to customers and for demonstrating SUBLICENSED PRODUCTS to

prospective customers.

2.02 In the United States and in other jurisdictions where an enforceable
copyright covering the COMPUTER PROGRAMS of the SUBLICENSED
PRODUCT exists, the agreement specified in Section 2.01(a) may be a written
agreement signed by the customer or a written agreement on the package
containing the SUBLICENSED PRODUCT that is fully visible to the customer
and that the customer accepts by opening the package. In all other jurisdictions
such agreement must be a written agreement signed by the customer. AT&T does
not undertake to inform LICENSEE of the jurisdictions where such copyright
exists.

2.03 LICENSEE shall require each DISTRIBUTOR to enter into a written
agreement with its supplier of SUBLICENSED PRODUCTS (LICENSEE or
another DISTRIBUTOR) before any SUBLICENSED PRODUCT is furnished to
such DISTRIBUTOR. Such agreement shall include provisions consistent with
and containing the relevant substance of Sections 2.01, 2.02, 2.04, 2.07, this Section
2.03 and Section 3.05 of this Sublicensing Agreement. For a DISTRIBUTOR who
is also to be an AUTHORIZED COPIER, such agreement shall also include
provisions consistent with and containing the relevant substance of Sections 2.05,
2.08, 2.10 and 5.01 of this Sublicensing Agreement.

2.04 DISTRIBUTORS who are not also AUTHORIZED COPIERS may not
make copies of SUBLICENSED PRODUCTS, but may furnish to customers
copies of SUBLICENSED PRODUCTS furnished to such DISTRIBUTOR by
LICENSEE or other DISTRIBUTORS. In such cases the product name appearing
on such copies shall not be deleted or altered by such a DISTRIBUTOR.

Page 3 of 9
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205 (a) A DISTRIBUTOR who is also an AUTHORIZED COPIER may
modify and make copies of SUBLICENSED PRODUCTS, select a name for
SUBLICENSED PRODUCTS to appear on such copies (consistent with the
provisions of Section 2.10), and furnish such copies to customers and other

DISTRIBUTORS.

(b) If an AUTHORIZED COPIER also has been granted a right to use a
SOFTWARE PRODUCT, either as a licensee of AT&T (or of a corporate affiliate
thereof) or as a contractor of LICENSEE (in accordance with requirements of
AT&T), suach AUTHORIZED COPIER may use such SOFTWARE PRODUCT
to modify a SUBLICENSED PRODUCT derived from such SOFTWARE
PRODUCT. If LICENSEE and such AUTHORIZED COPIER agree in writing
that all right, title and interest in the resulting modifications belong to LICENSEE,
then copies of such modified SUBLICENSED PRODUCT may be furnished to
such customers and fees for such copies may be paid to AT&T pursuant to this
Sublicensing Agreement. However, if all right, title and interest in the resulting
modifications do not belong to LICENSEE then such AUTHORIZED COPIER
must be a licensee of AT&T (or of a corporate affiliate thereof} for such
SOFTWARE PRODUCT and. copies of such modified SUBLICENSED
PRODUCT must be furnished to customers and fees must be paid to AT&T only
pursuant to a Sublicensing Agreement between AT&T and such AUTHORIZED
COPIER, even if the version of such SOFTWARE PRODUCT used by such
AUTHORIZED COPIER is furnished to such AUTHORIZED COPIER by
LICENSEE. Regardless of which Sublicensing Agreement is involved in furnishing
a copy of a SUBLICENSED PRODUCT to a customer, only one fee shall be
collected by AT&T for such copy.

2.06 LICENSEE shall use its best efforts to enforce the agreements with
DISTRIBUTORS and customers specified in this Sublicensing Agreement.

2.07 Ifa DISTRIBUTOR fails to fulfill one or more of its obligations under the
agreement required by Section 2.03, AT&T may, upon its election and in addition
to any other remedies that it may have, at any time notify LICENSEE in writing of
such breach and require LICENSEE to terminate all the rights granted in such
agreement by not less than two (2) months’ written notice to such DISTRIBUTOR
specifying any such breach, unless within the period of such notice all breaches
specified therein shall have been remedied; upon such termination such
DISTRIBUTOR shall within thirty (30) days immediately discontinue use of and
return or destroy all copies of SUBLICENSED PRODUCTS in its possession.

2.08 (a) Any notice acknowledging a contribution of a third party appearing in
a SOFTWARE PRODUCT shall be included in corresponding portions of
SUBLICENSED PRODUCTS made by LICENSEE or AUTHORIZED
COPIERS.
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(b) Each portion of a SUBLICENSED PRODUCT shall include an appropriate
copyright notice. Such copyright notice may be the copyright notice or notices
appearing in or on the corresponding portions of the SOFTWARE PRODUCT on
which such SUBLICENSED PRODUCT is based or, if copyrightable changes are
made in developing such SUBLICENSED PRODUCT, a copyright notice
identifying the owner of such changes.

2.09 In certain cases AT&T may make copies of software materials available on
appropriate media for purchase by LICENSEE for distribution by LICENSEE as
SUBLICENSED PRODUCTS. However, purchase of such copies shall not relieve
LICENSEE of its obligation to pay fees under this Sublicensing Agreement for
such SUBLICENSED PRODUCTS.

2.10 Noright is granted hereunder or under the Software Agreement to use any
trademark of AT&T for a corporate affiliate thereof) in the name of the
SUBLICENSED PRODUCTS offered or furnished to customers by LICENSEE or
DISTRIBUTORS. However, LICENSEE and DISTRIBUTORS may state in
advertising, publicity, packaging, labeling or otherwise that a SUBLICENSED
PRODUCT is derived from AT&T'S software under license from AT&T and
identify such software (including any trademark, provided the proprietor of the
trademark is appropriately identified). LICENSEE agrees, for itself and its
DISTRIBUTORS, not to use a name or trademark for a SUBLICENSED
PRODUCT that is confusingly similar to a name or trademark used by AT&T (or a
corporate affiliate thereof).

III. TERM

3.01 This Sublicensing Agreement shall become effective for an initial period
that expires one year from the end of the quarter (ending March 31st, June 30th,
September 30th or December 31st) during which this Sublicensing Agreement is
accepted. i

3.02 Unless LICENSEE notifies AT&T in writing or AT&T notifies
LICENSEE in writing at least thirty (30) days before the expiration date
established in Section 3.01 that such party does not wish renewal, this Sublicensing
Agreement shall be renewed automatically for an additional one-year period and
shall continue to be renewed in such a manner from year to year. Alternatively, new
one-year periods may be initiated as specified in Section 4.02(d).

3.03 If LICENSEE fails to fulfill one or more of its obligations under this
Sublicensing Agreement or the Software Agreement, AT&T may, upon its election
and in addition to any other remedies that it may have, at any time terminate all the
rights graated by it hereunder and under the Software Agreement by not less than
two (2) months® written notice to LICENSEE specifying any such breach, unless
within the period of such notice all breaches specified therein shall have been
remedied; upon such termination LICENSEE shall immediately discontinue use of
and return or destroy all copies of SOFTWARE PRODUCTS covered by the
Software Agreement and immediately discontinue distribution and use of and
destroy all copies of SUBLICENSED PRODUCTS in its possession.

Page 50f 9



SS-Sub.-030184-03196. __ s,

3.04 Neither the expiration of this Sublicensing Agreement nor the termination
of LICENSEE'S rights hereunder shall relieve LICENSEE of its obligation to pay
any fee hereunder. In the event of termination of LICENSEE'S rights hereunder,
all fees that LICENSEE has become obligated to pay hereunder shall become
immediately due and payable.

3.05 LICENSEE agrees that when a SUBSIDIARY’S or a DISTRIBUTOR’S
relationship to LICENSEE changes so that it is no longer a SUBSIDIARY or a
DISTRIBUTOR of LICENSEE, all rights of such former SUBSIDIARY or
DISTRIBUTOR under this Sublicensing Agreement shall immediately cease, and
such former SUBSIDIARY or DISTRIBUTOR shall return to LICENSEE or
destroy all copies of SUBLICENSED PRODUCTS for which per-copy fees have
not been paid to AT&T. However, such former SUBSIDIARY or DISTRIBUTOR
may continue to use copies of SUBLICENSED PRODUCTS for which per-copy
fees have been paid on the same basis that a customer may use copies of
SUBLICENSED PRODUCTS pursuant to Section 2.01(a).

IV. FEES AND DISCOUNTS

401 (a) For rights granted under this Sublicensing Agreement, LICENSEE
shall pay to AT&T, in the manner and at the times specified in Article V, any initial
sublicensing fee specified for the SOFTWARE PRODUCT on which a
SUBLICENSED PRODUCT is based and a per-copy fee for each copy of a
SUBLICENSED PRODUCT either (i) furnished by LICENSEE to a customer or
to a DISTRIBUTOR, (i) made by an AUTHORIZED COPIER and furnished by
such AUTHORIZED COPIER to a customer or to another DISTRIBUTOR or
(iii) put into use by LICENSEE on a CPU of LICENSEE. The amounts of such
sublicensing fees are listed in the Schedule for each SOFTWARE PRODUCT.

(b) Amounts paid to AT&T under this Sublicensing Agreement for a copy of a
SUBLICENSED PRODUCT furnished to a particular customer shall not be
creditable toward any fees payable under any agreement between AT&T (or
between a corporate affiliate thereof} and such customer.

{c) Fees paid to AT&T under this Sublicensing Agreement shall not be creditable
toward fees that become payable under the Software Agreement. Fees paid under
the Software Agreement shall not be creditable toward fees that become payable
under this Sublicensing Agreement.

(d) No additional fee is payable for the transfer of a SUBLICENSED
PRODUCT from one customer to another customer in conjunction with the
transfer of a CPU between such customers, provided that the first customer does
not retain any portion of the SUBLICENSED PRODUCT after such transfer and
that agreement of the second customer is obtained in accordance with Sections 2.01
and 2.02. Such transfer of a SUBLICENSED PRODUCT may result from, for
example, a sale of a CPU by the first customer to the second customer or the
termination of a lease with the first customer for a CPU and the execution of a new
lease with the second customer for such CPU.

(e} No additional fee is payable for the transfer of a SUBLICENSED
PRODUCT from one CPU of LICENSEE to another or the transfer of a
SUBLICENSED PRODUCT from one CPU of a customer to another CPU of the

same customer.
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4.02 (a) The discount percentage applicable during the initial period referred to in
Section 3.01 shall be based on LICENSEE'S advance commitment to pay a specified
minimum total amount of discounted per-copy fees for SUBLICENSED
PRODUCTS furnished or put into use during such initial period. If no such
commitment is made, no discount shall be available during the initial period. The
discount percentage and the advance commitment, if any, for the initial period are set
forth on page 1 of this Sublicensing Agreement. The discount percentage applicable
during each additional one-year period referred to in Section 3.02 shall be based either
on LICENSEE'S advance commitment to pay a specified minimum total amount of
discounted per-copy fees for such additional one-year period or on the actual total of
such fees payable for the preceding period, as LICENSEE shall elect.

(b) Such discount percentage shall be two percent (2%} for each whole one
hundred thousand dollars ($100,000.00) of either the advance commitment or the
actual total for the preceding period, as the case may be, up to a2 maximum of sixty
percent (60%).

{c) If LICENSEE elects to base its discount percentage for a forthcoming
additional period on its advance commitment, LICENSEE shall notify AT&T in
writing of the amount of such advance commitment before the end of the preceding
period. If such notification is not received by such time, such discount percentage
shall be based on the actual total of discounted per-copy fees payable for the
preceding period.

(d) An advance commitment may not be reduced. However, LICENSEE may at
any time request of AT&T in writing that the then-current initial period or additional
one-year period be terminated and that a new one-year périod be started, beginning
with the next quarter, for which new period LICENSEE shall make an advance
commitment corresponding to a higher discount percentage than that currently
applicable. Such request will be subject to AT&T'S acceptance. In the case of such
termination and start of a new period, the discount percentage for the terminated
period shall apply to all transactions occurring before the end of such period.

4.03 The section of the Software Agreement relating to taxes shall apply to fees
payable under this Sublicensing Agreement.

V. REPORTS AND PAYMENTS

5.01 (a) LICENSEE shall keep full, clear and accurate records of the number of
copies of each SUBLICENSED PRODUCT furnished by it and AUTHORIZED
COPIERS to other DISTRIBUTORS and customers and put into use on
LICENSEE’S CPUs.

(b) Each AUTHORIZED COPIER shall keep full, clear and accurate records of
the number of copies of each SUBLICENSED PRODUCT furnished by it to other
DISTRIBUTORS and customers.

(c) Each AUTHORIZED COPIER shall furnish a statement at least quarterly to
LICENSEE identifying the number of copies recorded according to Section 5.01(b)
since the previous such statement was furnished.

{d) LICENSEE shall keep full, clear and accurate records of the identities and
locations of AUTHORIZED COPIERS.
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(e) AT&T shall have the right through its accredited auditing representatives to
make an examination and audit, during normal business hours, not more
frequently than annually, of all records kept pursuant to this Section by
LICENSEE and AUTHORIZED COPIERS and such other records and accounts
as may under recognized accounting practices contain information bearing upon
the amounts of fees payable to it under this Sublicensing Agreement. Prompt
adjustment shall be made by the proper party to compensate for any errors or
omissions disclosed by such examination or audit. Neither such right to examine
and audit nor the right to receive such adjustment shall be affected by any
statement to the contrary, appearing on checks or otherwise, unless such statement
appears in a letter, signed by the party having such right and delivered to the other
party, expressly waiving such right.

5.02 (a) LICENSEE shall notify AT&T in writing at least thirty (30) days in
advance of the date LICENSEE intends to begin furnishing copies of a
SUBLICENSED PRODUCT to customers or DISTRIBUTORS or putting any
such copies into use on LICENSEE’S CPUs. Before such date LICENSEE shall
pay to AT&T any initial sublicensing fee specified for the SOFTWARE
PRODUCT on which such SUBLICENSED PRODUCT is based. Discount
percentages established under Section 4.02 do not apply to initial sublicensing fees.

(b) Within thirty (30) days after the end of gach quarter ending on March 3lst,
June 30th, September 30th or December 31st, commencing with the quarter during
which this Sublicensing Agreement first becomes effective, LICENSEE shall
furnish to AT&T a statement, in form acceptable to AT&T, certified by an
authorized representative of LICENSEE, identifying the number of copies of each
SUBLICENSED PRODUCT furnished by it and AUTHORIZED COPIERS or
put into use on LICENSEE'S CPUs, the SOFTWARE PRODUCT on which each
such SUBLICENSED PRODUCT is based, the per-copy fees for such copies and
the net fees payable after the applicable discount percentage is taken into account.
If the per-copy fees for a particular SUBLICENSED PRODUCT are based on a
characteristic such as number of users supported, information on such
characteristic for the copies of such SUBLICENSED PRODUCT furnished or put
into use shall also be included in such statement. Each SUBLICENSED
PRODUCT for which LICENSEE has given notice to AT&T pursuant to Section
5.02(a) shall be covered by such statement. In each such statement, LICENSEE
shall also fully identify any AUTHORIZED COPIER added or terminated during
the quarter covered by such statement.

(c) Within such thirty (30) days LICENSEE shall, irrespective of its own business
and accounting methods, pay to AT&T the net fees payable for such quarter as shown
in the statement required by Section 5.02(b), except that if the applicable discount
percentage is based on an advance commitment for a period, LICENSEE shall pay the
net fees payable for such quarter plus any additional amount necessary for the total of
amounts paid for such. period after the first, second, third and fourth full quarters
thereof to be, respectively, one-quarter, one-half, three-quarters and the full amount of
such advance commitment. Any such additional amount paid during a period shall be
creditable against net fees payable later in the same period, but no such additional
amount remaining at the end of the fourth full quarter of a period shall be refunded or
creditable against any other amounts payable to AT&T. If AT&T accepts a new one-
year period pursuant to Section 4.02(d), no such additional amount remaining at the
end of the last full quarter of the terminated period shall be refunded or creditable
against any other amounts payable to AT&T.

Page 8 of 9
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(d) LICENSEE shall furnish whatever additional information AT&T may
reasonably prescribe from time to time to enable AT&T to ascertain the amounts of
fees payable pursuant hereto.

5.03 Payments provided for in this Sublicensing Agreement shall, when

overdue, be subject to a late payment charge calculated at an annual rate of one-

percent (1%) over the posted prime rate or successive posted prime rates in effect in
New York City during delinquency; provided, however, that if the amount of such
late payment charge exceeds the maximum permitted by law for such charge, such
charge shall be reduced to such maximum amount.

V1. MISCELLANEOUS PROVISIONS

6.01 Neither this Sublicensing Agreement nor any rights hereunder, in whole or
in part, shall be assignable or otherwise transferable by LICENSEE and any
purported assignment or transfer shall be null and void.

6.02 (a) Payments to AT&T under this Sublicensing Agreement shall be made
payable and sent to:

AT&T TECHNOLOGIES, INC.
P.O. Box 65080
Charlotte, North Carolina 28265

(b) Correspondence with AT&T relating to this Sublicensing Agreement shall be
sent to:

AT&T TECHNOLOGIES, INC.

Software Sales and Marketing Organization
P.O. Box 25000

Greensboro, North Carolina 27420

(¢) Any payment, statement, notice, request or other communication shall be
deemed to be sufficiently given to the addressee and any delivery hereunder
deemed made when sent by certified mail addressed to LICENSEE at its office
specified in this Sublicensing Agreement or to AT&T at the appropriate address
specified in this Section 6.02. Each party to this Sublicensing Agreement may
change an address relating to it by written notice to the other party.

6.03 The limited grant of rights under patents in the Software Agreemeht
applies to any use permitted under Section 2.01 of this Sublicensing Agreement.

6.04 If LICENSEE is not a corporation, all references to LICENSEE'S
SUBSIDIARIES shall be deemed deleted.

6.05 The construction and performance of this Sublicensing Agreement shall be
governed by the law of the State of New York.

Page 9 of 9
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P8 ROETTIT R e a s
AT&T TECHNOLOGIES, INC. SRR GUEIT ;:.;-;35_

Substitu(ion Agreement

The following agrccmcnls (“the prior agrcements” ') are in effect between AT&T

TECHNOLOGIES, INC., 2 New York corparation {(*AT&T"), or an affiliate

thereof, and INTERNATIONAL BUSINESS MXCHINES CORPORATION, a

New .York corporation . . ”("UCENSEE"')':’

1. January 1, 1982 Software Agreement, as Modified, Relating to
UNIX* System YV, Release 2 0 and other UNIX Operatmg Systems.

2. June 2, 1983 Supplementa] Agreement (Customer Provisions)
* relating to UNIX System V, Release 2.0 and other UNIX
Operating Systems,

3

Agreement Numbers' SOFT-00015 and SUB-00015A----~-- between AT&T
‘and LICENSEE (“the new agrecments”) are hereby substituted for the prior
agreements. Accordingly, the rights and obligations of the parties under the. prior
agreements are terminated and vcplaced by the rights and obligations of the parties
under the new agreements. No other agreements between the parties hereto are
affected by this Agrecmest. ’

Y

The following provision is B applicable
not applicable:

The discount percentage for the initial period pursuant to Agrcement No.
is %, based on total per-copy fees of $

paid by LICENSEE under the prior Supplemental Agrecment {Customer

Provisians) listed above relating to UNIX” System 1T and/or UNIX System V.

};cceplcd by:
INTERNATIONAL BUSINESS

MACHINES CORPORATION - AT&T TECHNOLOGIES, INC.’
- - — L
31@7 { *M-“"éfz "" l‘-" ﬂ:l_“ é‘:[/qé(,' M g{‘——ff(n_r_— Ty
(Slgna(urc, ‘\/ ' (Date) - /L’ - (Signaturc) C (Date}
(7 A M s § 5 0. L. WILSON
{Type or print name) (Type or print name}
e - SESEe eter T Manager, Software Sales and Marketing
(Tide) : ' (Tide)

*UNIX is a trademark of AT&T Bell Laboratorics.
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ATsT

—— lechnology Systems

1L

O. L. Wilson Guilford Center
Manager, Software P. O. Box 25000
Sales and Marketing ‘ Greensooro, N.C. 27420

: 919 279-7078

‘FRR - 111385,

" INTERNATIONAL BUSINESS MACHINES CORPORATION

01d Orchard Road
Armonk, New York 10504

Gentlemen: .

Re: Software Agreéﬁent Number SOFT-00015, Sublicensing
Agreement Number SUB-00015A and Substitution Agreement
Number XFER-00015B

This letter states understandings between our companies relating to

the referenced agreements and amends certain sections in such .
agreements concerning SOFTWARE PRODUCTS subject to the referenced
Software Agreement.

A. Software Agreement

1. Regarding Sections 2.01 and 4.01, we will consider
extending rights granted under Section 2.01 to include use of
SOFTWARE PRODUCTS in countries other than the United States
and giving written consent under Section 4.01 to export
SOFTWARE PRODUCTS to such countries when specific needs
arise. In the case of additional DESIGNATED CPUs in such
countries such extension and consents will be given by the
Supplements for such CPUs prepared in accordance with Section
2.03. In the case of your export of modified SOFTWARE
PRODUCTS to our source licensees in such countries such
consents will be given by an appropriate writing consistent
with Section 7.06(b). We are presently willing to grant such
rights for the countries you- have requested, namely,
Australia, Austria, Belgium, Canada, Republic of China
(Taiwan), Denmark, Finland, France, Federal Republic of
Germany (West Germany), Greece, Hong Kong, Ireland, Israel,
Italy, Japan, Republic of Korea (South Korea), Luxembourg,
The Netherlands, New Zealand, Norway, Sweden, Switzerland,
United Kingdom (England, Wales, Scotland, Northern Ireland),
and Singapore. We will not unreasonably withhold such
permission for such listed countries or for other countries
that you may identify. Our concerns in this regard are the
laws of the recipient country relating to protection of
software and U. S. export control laws.
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2.

Regarding Section 2.01, we agree that modifications and
derivative works prepared by or for you are owned by you.
However, ownership of any portion or portions of SOFTWARE
PRODUCTS included in any such modification or derivative work

remains with us.

You have requested that your contfactors be permitted to use
SOFTWARE PRODUCTS pursuant to the referenced Software

'Agreement.

Accordingly, notwithstanding any ‘provision to the contrary in
the Software Agreement, including Section 7.06(a) as amended
hereby, it is agreed that, subject to the conditions set ’
forth herein, the rights granted in Section 2.01 of the
Sorftware Adgreement bpe extanded to permit you to provide
access to and allow use of SOFTWARE PRODUCTS by your
contractors.

Such use may be on your DESIGNATED CPUs or on such _
contractors'! CPUs that you designate as additional DESIGNATED
CPUs pursuant to Section 2.03 of the Software Agreement.

Such use by contractors will be deemed to be for your own
internal business purposes. If such use is on a contractor's
CPU, you may furnish a copy of a SOFTWARE PRODUCT to such
contractor. You shall secure from each such contractor, at
the time of or before providing access to or furnishing any
copy of a SOFTWARE PRODUCT, the agreement of such contractor
in writing that any claim, demand or right of action arising
on behalf of such contractor from access to or use of the
SOFTWARE PRODUCT shall be solely against you and that such
contractor agrees to the same obligations and
responsibilities as to confidentiality and other restrictions
pertaining to the use of the SOFTWARE PRODUCT as those
undertaken by you under the Software Agreement. Each such
agreement shall also provide that, when a contractor's work
for you is completed, all copies of the SOFTWARE PRODUCT and
any software derived from or developed with the use of a
SOFTWARE PRODUCT shall be returned to you by such contractor
and such contractor shall erase any such software from any
storage element of apparatus. Copies of such agreements with
contractors shall be provided to us at our request. However,
portions of such agreements not specifically required by this
paragraph may be deleted. Information furnished by LICENSEE
relating to contractors shall be subject to Paragraph AlS in
this Letter Agreement.

‘Regarding Section 5.04, we agree that you shall not be

obligated to pay any tax based on our net income in the
United States or elsewhere.



INTERNATIONAL BUSINESS MACHINES -
CORPORATION 3.

50

Regarding Section 6.03 of the Software Agreement and Sections
2.07 and 3.03 of the Sublicensing Agreement, we will not
terminate your rights for breach, nor will we give notice of
termination under such Sections, for breaches we consider to
be immaterial. We agree to lengthen the notice period
referenced in such Sections from two (2) months to one
hundred (100) days. If a breach occurs that causes us to
give notice of termination, you may remedy the breach to
avoid termination if you are willing and able to do so. 1In
the event that a notice of termination is given to you under
either of such Sections and you are making reasonable efforts
to remedy the breach but you are unable to complete the
remedy in the specified notice period, we will not
unreasonably withhold our approval of a request by you for
reasonable extension of such period. We will also consider a
reasonable extension under Section 2.07 of the Sublicensing
Agreement in the case of a DISTRIBUTOR who is making
reasonable efforts to remedy a breach.

We will consider arbitration if a dispute arises on payments.

In ‘any event our respective representatives will exert their
mutual good faith best efforts to resolve any alleged breach
short of termination.

Regarding Section 6.05 of the Software Agreement and Section
3.05 of the Ssublicensing Agreement, we will offer new
software and sublicensing agreements to your former
SUBSIDIARIES on the same basis as to any other prospective
licensee. A former SUBSIDIARY would be unlicensed during the
period between its ceasing to be your SUBSIDIARY and the
effective date of such new agreements. Therefore, new
agreements should be in effect before a SUBSIDIARY is
divested.

Regarding Section 7.03, we are not aware of any patent or
copyright infringement action against us relating to SOFTWARE

PRODUCTS.

Regarding Section 7.05, we will cooperate with you in
defending litigation arising from your use of SOFTWARE
PRODUCTS (or sublicensing of SUBLICENSED PRODUCTS under the
Sublicensing Agreement), but the extent of such cooperation
cannot be determined until such litigation arises.

Amend Section 7.06(a) by replacing such section with the
following:
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10.

11.

--7.086{(a) LICENSEE agrees that it shall hold SOFTWARE
PRODUCTS subject to this Agreement in confidence for AT&T.
LICENSEE further agrees that it shall not make any disclosure
of such SOFTWARE PRODUCTS to anyone, except to employees'of‘
LICENSEE to whom such disclosure is necessary to the use for
which rights are granted hereunder. LICENSEE shall
appropriately notify each employee to- whom any such
disclosure is made that such disclosure is made in confidence
and shall be kept in confidence by such employee. Nothing in
this agreement shall prevent LICENSEE from developing or
marketing products or services employing ideas, concepts,
know-~how or techniques relating to data processing embodied
in SOFTWARE PRODUCTS subject to this Agreement, provided that
LICENSEE shall not copy any code from such SOFTWARE PRODUCTS
into any such product or in connection with any such service
and employees of LICENSEE shall not refer to the physical
documents and materials comprising SOFTWARE PRODUCTS subject
to this Agreement when they are developing any such products
or service or providing any such service. If information
relating to a SOFTWARE PRODUCT subject to this Agreement at
any time becomes available without restriction to the general
public by acts not attributable to LICENSEE or its emplovees,
LICENSEE'S obligations under this section shall not apply to
such information after such time.--.

Regarding Section 7.06(b), this section covers the situation
where one of our licensees wishes to furnish its modified
version of our source code for a SOFTWARE PRODUCT to another
of our licensees for the same product. The last sentence of
this section makes clear that you may receive source code
from another such licensee, provided you treat such source
code as if it were the source code we furnished to you. This
language is not intended to refer to an object-code product
that you obtain from another of our licensees pursuant to
that licensee's sublicensing rights.

Regarding Section 7.06, we recognize that you may at some
time be required to disclose a SOFTWARE PRODUCT to others (i)
by law, (ii) by a valid order of a court or other
governmental body, (iii) by your existing undertaking with
the European Economic Community or (iv) in order to establish
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your rights under the Software Agreement. You recognize the
proprietary nature of SOFTWARE PRODUCTS and the need to
protect SOFTWARE PRODUCTS from unrestrictéd disclosure.
Accordingly, you agree not to make any such disclosure
without giving notice to us so that we have an opportunity to
intervene. We agree to respond to any such notice within a
‘reasonable time, consistent with the requirement that you
disclose. You agree to obtain, or assist us in obtaining, a
protective order appropriately limiting the extent of any
such disclosure that may eventually be made.

12. We agree that all SOFTWARE PRODUCTS, including enhancements
to or new versions of existing SOFTWARE PRODUCTS, generally
available under the Software Agreement will be made available
to you at the fees and under terms, warranties and benefits
equivalent to those offered to other licensees.

13. Regarding Section l(e) of the "Schedule for UNIX* System V,
Release 2.0, Version 1.0" attached to Supplement 1 of the
Software Agreement, Section 1l(c) of the "Schedule for UNIX
Documenter'’s Workbench** Software® attached to Supplement 2
of the Software Agreement, and the ®Schedule for 370
DEVELOPMENT SYSTEM V* attached to Supplement 3 of the
Software Agreement, we agree that the fees in such Schedules
are not subject to increase.

1l4. Regarding the documentation listed in Section 2 of the
Schedule for UNIX System V, Release 2.0, Version 1.0, the
documents entitled "UNIX System V System Release Description®
and "UNIX System V-International Release Description® are not

- presently available without restriction to the general
public. All other listed documents are available without
restriction.

15. We agree that the identities of your contractors,
DISTRIBUTORS and AUTHORIZED COPIERS, as well as the types and
serial numbers of DESIGNATED CPUs of such parties, are
confidential and need only be disclosed to us as specified
under the referenced agreements, as modified hereby, and that
such information will be used by us only for the purposes of
administering and enforcing such agreements and will not be
disclosed to anyone except those having a need to know for
the purpose of administering the referenced agreements.

*UNIX is a trademark of AT&T Bell Laboratories.
**pocumenter's Workbench is a trademark of AT&T Technologies.
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B. Sublicensing Agreement

1.

.

A DISTRIBUTOR may also be your contractor pursuant to the
terms set forth in item-A3 above.

We agree that "internal business purposes" in Sections
2.01(a) and 2.01(b) includes the right to offer data
processing services to others,

Regarding the following IBM form agreements:

Our .
Reference Form No. Title

1. 2125-3358-~0 Agreement for IBM Licensed Praograms

2. 2125-3419-0 IBM Usage License Amendment to
. Agreement for IBM Licensed Programs
3. - 2125-3301-0 IBM Program License Agreement :
4. %2137-0075-0 IBM Instruments, Inc. Program License
Agreement
S. 04-83 Amendment to Agreement for IBM

Licensed Programs (Value Added
Remarketer)

6. 04-83 Agreement for IBM Licensed Programs
' (Value Added Remarketer's Licensed
End User)
7. 6172208 IBM Program License Agreement
8. Unnumbered IBM Personal Computer Retail Dealer

Agreement, Software
9. 926~2661-0D IBM Personal Computer Retail Dealer
Agreement

We have reviewed such form agreements for use under the
provisions of the Sublicensing Agreement and have no
objections to such use, or the use of substantially similar
forms, in the United States and Puerto Rico provided that:

(a) 1In using forms such as 1 and 6 (our references), you
will not specify "Installation License Applies" or "Location
License Applies”;

(b) If your customer is permitted to make its own additional
copies of "licensed program materials"™ for use on additional
machines, as permitted under form 1, you treat such :
additional copies under the Sublicensing Agreement as if you
had furnished such copies:

{c) In the next revision of form 3 you correct the language
in the second paragraph relating to title to indicate that
title may be retained by a third party (or by your licensor):
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(d) In the next revision of forms 4 and 7 you incliude a
provision prohibiting reverse assembly or reverse
compilation, as appears in forms 1, 3 and 6; and ,
(e) 1In dealing with AUTHORIZED COPIERS you obligate such
parties to include in copies they make of SUBLICENSED
PRODUCTS the notices required by Section 2.08(a) of the
Sublicensing Agreement.

Aamend Section 2.02 by changing "written agreement on the
package"” to --written agreement on or accompanying the
package~-—.

Amend Section 2.05(b) by replacing such Section with the
following:

-={b) If an AUTHORIZED COPIER also has been -granted a right
to use a SOFTWARE PRODUCT, either as a licensee of AT&T (or
of a corporate affiliate thereof) or as a contractor of
LICENSEE (in accordance with requirements of AT&T), such
AUTHORIZED COPIER may use such SOFTWARE PRODUCT to modify a
SUBLICENSED PRODUCT derived from such SOFTWARE PRODUCT. 1If
the resulting modifications are owned solely by LICENSEZ,
then fees for copies of such modified SUBLICENSED PRODUCT
distributed to customers by such AUTHORIZED COPIER may be
paid to AT&T pursuant to this Sublicensing‘Agreemént or
pursuant to a Sublicensing Agreement between AT&T and such
AUTHORIZED COPIER, as LICENSEE shall elect. However, if such
AUTHORIZED COPIER retains any ownership interest in such
modifications, then fees for copies of such modified
SUBLICENSED PRODUCT distributed to customers by such
AUTHORIZED COPIER must be paid to ATET only pursuant to a
sublicensing Agreement between AT&T and such AUTHORIZED
COPIER. Regardless of which Sublicensing Agreement is
involved, only one fee shall be collected by AT&T for such
COpY ==.

Regarding Section 2.06, "best efforts” need be no more than
the efforts you would customarily use to enforce equivalant
agreements (such as those listed in B3 above) with your
customers, value added resellers, end users, and dealers.

Regarding Section 2.08(a), only bona fide notices need be
included, not irrelevant comments that may appear in a
SOFTWARE PRODUCT.

e
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8.

10.

11.

12.

13.

Regarding Section 2.09, we have not yet made any copies of
software materials available under this Section. If we do
so, you may elect whether to make your own copies or purchase
such copies from us.

Regarding the references you are permitted to make to our
trademark under Section 2.10, you are under no obligation to
make such references.

Amend Section 3.02, first and second lines, by deleting "or
AT&T notifles LICENSEE in writing®, and, third line, by
changing ®"such party* to --LICENSEE--,

The discount provisions in the Sublicensing Agreement are
deleted. We will exert our good faith best efforts to
propose a new discount provision by April 1, 1985. Such new
discount provisions will be retroactive to the effective date
of the Subllcen31ng Agreement and, at a minimum Wlll.

(i) provide a discount percentage, applicable to
essentially yearly discount periods, of at least two percent
(2%) for each whole one hundred thousand dollars
($100,000.00) of discounted per-copy fees up to a maximum of
sixty percent (60%), or equivalent;

(ii) require advance payment of per-copy fees by you no more
frequently than quarterly:

(iii) require no advance commitment by you regarding volume
of SUBLICENSED PRODUCTS furnished to customers or put into

use; and

(iv) provide for no retention by us of advance payments made
by you unless mutua;ly agreed. N

Regarding Section 5.01, we agree that neither you nor your
AUTHORIZED COPIERS or DISTRIBUTORS will be required to
provide or disclose the ideéntity of customers to us or our
accredited auditing representatives.

Regarding Section 5.02(a), we agree that the notification in
writing required by such Section may be within thirty (30)
days after the date you begin furnishing copies of a
SUBLICENSED PRODUCT to customers or DISTRIBUTORS or putting
such copies into use on your CPUs, and that you may pay any
Sublicensing Fee for the SOFTWARE PRODUCT on which such
SUBLICENSED PRODUCT is based at the time of such notification.
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14.

15.

16.

Regarding Section 5.02(c), you need not pay a per-copy fee
for copies of SUBLICENSED PRODUCTS that are returned without
having been used or are furnished in placeé of a defective
copy. You are not required to pay an additional per-copy fee
for an enhancement if the enhancement does not increase the
number of users supported by a product into the next higher

‘category. However, when we furnish later versions of a

SOFTWARE PRODUCT with new features, we may require payment of
additional sublicensing fees to upgrade your earlier
SUBLICENSED PRODUCTS to include the new features.

Regarding the documentation you may furnish to a customer or
end user, which documentation is defined as part of a
SUBLICENSED PRODUCT, you may furnish the number of copies
necessary to reasonably support the product without paying an
additional sublicensing fee. You may also furnish to
prospective customers the number of copies of such
documentation necessary to reasonably support the marketing
of the SUBLICENSED PRODUCT without paying a sublicensing fee

for such copies.

Regarding your obligation under the Sublicensing Agreement to
pay per-copy sublicensing fees for SUBLICEMSED PRODUCTS
furnished to customers (or put into use on your internal
CPUs), we recognize that certain of your SUBLICENSED PRODUCTS
may comprise a set of parts, with one major part being a
prerequisite for the other, minor part(s), such that if you
furnished (or put into use) all the parts together you would
be obligated to pay only one per—copy fee. However, we -
understand that you wish to furnish (or put into use) the
parts separately, paying the full per-copy fee when you
furnish (or put into use) the major part and no fee at all
when you furnish (or put into use) the minor part(s). We
agree that you may do this, provided that you report,
pursuant to Section 5.02 of the Sublicensing Agreement, the
quantities of each major and minor part furnished (or put
into use) and that such quantities by reconciled periodically
to determine whether the quantity of any minor part ever
exceeds the quantity of major parts, and that if there is
such an excess, you pay an additional per~copy fee for each
excess minor part. We will exert our good faith best efforts:
to propose by April 1, 1985 methods for such reconciliation
and for determining such additional per-copy fees. Ve would
expect such fees to be based on a proportional reduction of
the full per-copy fee with the objective of achieving an
equitable fee arrangement, taking into account the excess
quantities of minor parts over major parts. The discount
arrangement applicable to the full per-copy fees will also
apply to the additional per-copy fees.
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C. Substitution Agreement

Regarding SUBLICENSED PRODUCTS based on LICENSED SOFTWARE
under the prior Software Agreement listed in the Substitution
Agreement, we agree that you may elect to pay per-copy
sublicensing fees for some such SUBLICENSED PRODUCTS at the
rates set forth in Sections 4.01(a) and (b) of the prior
Supplemental Agreement (Customer Provisions) (®"the old
rates®) and other such SUBLICENSED PRODUCTS at the rates set
forth in Section 1l(c) of the Schedule for UNIX System V,
Release 2.0 ("the new rates®), provided:

(a) You pay the Initial Sublicensing Fee specified in
Section 1(c)(i) of such Schedule when you begin paving some
per-copy fees at the new rates while continuing to pay other
per-copy fees at the old rates. (Such Initial Sublicensing
Fee will be waived if you elect to pay all per-copy fees at
the new rates.)

{b) Per-copy fees you pay under the old rates do not apply
to the determination of any discount percentage under the new
Sublicensing Agreement and per—-copy fees you pay under the
new rates do not apply to the "Cumulative Total of Fees Paid"
under the prior Supplemental Agreement (Customer Provisions).

(c) 1In the statements furnished pursuant to Section 5.02(b)
of the new Sublicensing Agreement you clearly distinguish
whether you are applying the old rates or the new rates for
relevant SUBLICENSED PRODUCTS.

Capitalized terms in this letter agreement are defined in the
referenced agreements.
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If you agree with the above understandings and amendments, please so
indicate by signing and dating the attached copy of this letter
agreement in the spaces provided therefor and returning such copy to

use.

Very truly yours,

AT&T TECHNOLOGIES, INC.

T T L LU - Frona

%’ O. L tuilsard

INTERNATIONAL BUSINESS MACEINES CORPORATION

By (2O Todra G
ritle Coena,0 -Q@N%MM—I‘M

J
Date \C‘ DCOSAA ', lq'gg
v i

ACCEPTED AND AGREED TO:
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SS-Soft. Corp.-f-20184-010385 - Agreement Number SOFT-000321

AT&T TECHNOLOGIES, INC.
SOFTWARE AGREEMENT

1. AT&T TECHNOLOGIES, INC., a New York corporation (“AT&T"), having
an office at 1 Oak Way, Berkeley Heights, New Jersey 07922, and SEQUENT™
COMPUTER SYSTEMS, INC., a Delaware corporation

having an office at 14360 N. W. Science Park Drive, Portland,
‘Oregon 97229, : R

for itself and its SUBSIDIARIES (collectively referred to herein as “LICENSEE")
agree that, after execution of this Agreement by LICENSEE and acceptance of this
Agreement by AT&T, the terms and conditions set forth on pages 1 through 6 of
this Agreement shall apply-to use by LICENSEE of SOFTWARE PRODUCTS
that become subject to this Agreement.

2. AT&T makes certain SOFTWARE PRODUCTS available under this
Agreement. Each such SOFTWARE PRODUCT shall become subject to this
Agreement on acceptance by AT&T of a Supplement executed by LICENSEE that
identifies such SOFTWARE PRODUCT and lists the DESIGNATED CPUs
therefor. The first Supplement for a specific SOFTWARE PRODUCT shall have
attached a Schedule for such SOFTWARE PRODUCT. Any additional terms and
conditions set forth in such Schedule shall also apply with respect to such
SOFTWARE PRODUCT. Initially, Supplement(s) numbered 1 ~----vca-cwv
el are included in and made part of this Agreement.

3. Additional Supplements may be added to this Agreement to add additional
SOFTWARE PRODUCTS (and DESIGNATED CPUs therefor) or to add or
-replace DESIGNATED CPUs for other SOFTWARE PRODUCTS covered by
prévious Supplements. Each such additional Supplement shall be considered part
of this Agreement when executed by LICENSEE and accepted by AT&T.

4. This Agreement and its Supplements set forth the entire agreement and
understanding between the parties as to the subject matter hereof and merge all
prior discussions between them, and neither of the parties shall be bound by any
conditions, definitions, warranties, understandings or representations with respect
_to such subject matter other than as expressly provided herein or as duly set forth
on or subsequent to the date of acceptance hereof in writing and signed by a proper
and duly authorized representative of the party to be bound thereby. No provision
appearing on any form originated by LICENSEE shall be applicable unless such
provision is expressly sccepted in writing by an authorized representative of
AT&T. : : '

i Accepted by:
SEQUENT COMPUTER SYSTEMS, INC. ATS

/L . @ CHNOLOGIES, INC.

(Signatu}e)‘ ‘ U(Datc) (Signature) _' (Date)
David P. Rodgers . 0. L. WILSON .
(Type or print name) (Type or print name)

. Vice President of EngineerinManager, Software Sales and Marketing
(Title) ' : (Title) ‘

Page 1 of 6
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L DEFINITION.S
- 1.01 CPU means central processing unit.

102 COMPUTER PROGRAM means any instruction or instructions, in
source-code or object-code format, for controlling the opcration of a CPU.

103 DESIGNATED CPU means any CPU listed as such for-a specific
SOFTWARE PRODUCT in a Supplement to this Agreement.

1.04 SOFTWARE PRODUCT means materia.ls such as COMPUTER
‘PROGRAMS, information used or interpreted by COMPUTER PROGRAMS
and documentation relating to the use of COMPUTER PROGRAMS. Materials
available from AT&T for a specilic SOFTWARE PRODUCT are lxsted in the -
Schedule for such SOFTWARE PRODUCT ’

1.05 SUBSIDIARY of a company means a corporation or othér legal entity (i)
the majority of whose shares or other securities entitled to vote for election of
“dicectors (or other managing authonty) is now or hereafter controlled by such
‘company either directly or indirectly; or (i) the majority of the equity interest in
which is now or hereafter owned and controlled by such company either directly or
indirectly; but any such corporation or other legal entity shall be deemed to be a
SUBSIDIARY of such company only so long as'such control or such’ owncrshlp
-and control exxsts

II. GRANT-OF RIGHTS

2.01 AT&T grants to LICENSEE a personal, nontransferable and nonexclusive
right to use in the United States each SOFTWARE PRODUCT identified in the
one or more Supplements hereto, solely for LICENSEE'S own internal business
purposes and solely on or in conjunction with DESIGNATED CPUs for such
SOFTWARE PRODUCT. Such right to use includes the right to modify such
‘SOFTWARE PRODUCT and to prepare derivative works based on such
SOFTWARE PRODUCT, provided the resulting materials are treated hereunder
as part of the original SOFTWARE PRODUCT

202 A smgle back-up CPU may be used as a substitute for a DESIGNATED
‘CPU without notice to AT&T during any time when such DESIGNATED CPU is
inoperative because it is malfuncuomng or undergoing repair, maintenance or
other modification.

2.03 LICENSEE may at any time notify AT&T in writing of any changes, such
as replacements or additions, that LICENSEE wishes to make to the
DESIGNATED CPUs for a specific SOFTWARE PRODUCT. AT&T will
prepare additional Supplements as required to cover such changes. Changes
covered by a Supplement shall become effective after execution of such Supplement
by LICENSEE, acceptance thereof by AT&T and, in the case of each additional
CPU, receipt by AT&T of the appropriate fee.

"Page 20l 6



SS-Soft.— Corp.—b""l84

2.04 On AT&T'S request, but not more frequently than annually, LICENSEE
shall furnish to AT&T a statement, certified by an authorized representative of
LICENSEE, listing the location, type and serial number of all DESIGNATED
CPUs hereunder and stating that the use by LICENSEE of SOFTWARE
PRODUCTS subject to this Agreement has been reviewed and that each such
SOFTWARE PRODUCT is being used solely on DESIGNATED CPUs (or
temporarily on back-up CPUs) for such SOFTWARE PRODUCTS pursuant to
the provisions of this Agreement. . ’

- 2.05 No right is granted by this Agreement for the use of SOFTWARE
PRODUCTS directly for others, or for any use of SOFTWARE PRODUCTS by
others.

II1. DELIVERY

-3.01 Within a reasonable time after AT&T receives the fee specified in the first
Supplement for a SOFTWARE PRODUCT, AT&T will furnish to LICENSEE
“ one (1) copy of such SOFTWARE PRODUCT in the form identified in the -

Schedule for such SOFTWARE PRODUCT. : '

3.02 - Additional copies of SOFTWARE PRODUCTS covered by -this
Agreement will be furnished to LICENSEE after receipt.-by AT&T of the then-
current distribution fee for each such copy:

IV. EXPORT

4.01 LICENSEE agrees that it will not, without the prior written consent of
AT&T, export, directly or indirectly, SOFTWARE PRODUCTS covered by this
Agreement to any country outside of the United States.

V. FEES AND TAXES

5.01 Within sixty (60) days after acceptance of this Agreement by AT&T,
~ LICENSEE shall pay to AT&T the fees required by the Supplement(s) initially
~ attached hereto for the DESIGNATED CPUs listed in such Supplement(s).

5.02 Within sixty (60) dajs;after-acccptance of each additional Supplement by
AT&T, LICENSEE shall pay to AT&T any fee required by such additional
Supplement for the DESIGNATED CPUs listed in such additional Supplement.

5.03 Payments to AT&T shall be made in United States dollars to AT&T at the
address specified in Section 7.11(a). ' :

504 LICENSEE shall pay all taxes, including any sales or use tax (and any
related interest or penalty), however designated, imposed as a result of the existence
or operation of this Agreement, except any income tax imposed upon AT&T by
any governmental entity within the United States proper (the fifty (50) states and
the District of Columbia). Fees specified in Supplement(s) to this Agreement and in
- Schedule(s) attached to Supplement(s) are exclusive of any texes. If AT&T is

required to collect a tax to be paid by LICENSEE, LICENSEE shall pay such tax
to AT&T on demand. . o
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VI. TERM

~ 6.01 This Agreement shall become effective on and as of the date of acceptance
by AT&T. ' )

6.02 LICENSEE may terx_nknale its rights under this Agreement by written
notice to AT&T certifying that LICENSEE has discontinued use of and returned or
destroyed ‘all copies of SOFTWARE PRODUCTS subject te this Agreement.

6.03 If LICENSEE fails to fulfill one or more of its obligations under this
* Agreement, AT&T may, upon its election and in addition to any other remedies
that it may have, at any time terminate all the rights granted by it hereunder by not
less than two (2) months’ written notice to LICENSEE specifying any such breach,
unless within the period of such notice all breaches specified therein shall have been
remedied; upon such termination LICENSEE shall immediately discontinue use of
and return or destroy all copies of SOFTWARE PRODUCTS subject to this

Agreement. .

6.04¢ "In the event of termination of rights under Sections 6.02 or 6.03, AT&T
shall have no obligation to refund any amounts paid to it under this Agreement.

6.05 LICENSEE agrees that when a SUBSIDIARY'S relationship to
LICENSEE changes so that it is no longer 8 SUBSIDIARY of LICENSEE, 8) all
rights of such former SUBSIDIARY to use SOFTWARE PRODUCTS subject to
this Agreement shall immediately cease, and (ii) such former SUBSIDIARY shall
immediately discontinue use of and return to LICENSEE or destroy all copies of
SOFTWARE PRODUCTS subject to this Agreement. No fees paid to AT&T for
use of SOFTWARE PRODUCTS on DESIGNATED CPUs of such former
SUBSIDIARIES shall be refunded; however, LICENSEE may substitute other
CPUs for such DESIGNATED CPUs in accordance with Section 2.03.

VII. MISCELLANEOUS PROVISIONS

7.01 Nothing contained herein shall be construed as conferring by implication,
estoppel or otherwise any license or right under any patent or trademark. However,
in respect of patents under which AT&T can grant rights, AT&T grants (o
LICENSEE all such rights necessary for the use by LICENSEE, pursuant to the
rights granted herein, of SOFTWARE PRODUCTS, except to thé extent that
such patents apply (i) independently of the use of any such SOFTWARE
PRODUCT, (ii) because 8 DESIGNATED CPU is used in combination with other
hardware or (iii) because any such SOFTWARE PRODUCT is modified from the
version furnished hereunder to LICENSEE by AT&T or is used in combination
with other software. . : o

7.02 This Agreement shall prevail notwithstanding any conflicting terms or
legends which may appear in a SOFTWARE PRODUCT. :
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7.03 AT&T warrants that it is empowered to grant the rights
granted hereunder. AT&T makes no other representations or
warranties, expressly or impliedly; By way of example but not of
limitation, AT&T makes no representations or warranties of
merchantability or fitness for any particular purpose, or that the use
of any SOFTWARE PRODUCT will not infringe . any patent,
copyright or trademark. AT&T shall not be held to any liability with
respect to any claim by LICENSEE, or a third party on account of, or
arising from, the use of any SOFTWARE PRODUCT.

7.04 LICENSEE agrees that it will not, without the prior written permission of
AT&T, (i) use in advertising, publicity, packaging, labeling or otherwise any trade
name, trademark, trade device, service mark, symbol or any other identification or
any abbreviation, contraction or simulation thereof owned by AT&T (or a
corporate affiliate thereof) or used by AT&T (or such an affiliate) to identify any of
its products or services, or (ii) represent, directly or indirectly, that any product or
service of LICENSEE is a product or service of AT&T (or such an affiliate), or is
made in accordance with or utilizes any information or documentation of AT&T (or
such an affiliate). ' '

7.05 Neither the execution of this Agreement nor anything -in it or in any
SOFTWARE PRODUCT shall be construed as an dbligation upon AT&T to
furnish any person, including LICENSEE, any assistance of any kind whatsoever,
or any information or documentation othér than the SOFTWARE PRODUCTS to
be furnished pursuant to Sections 3.01 and 3.02.

7.06 (a) LICENSEE agrees that it shall hold all perts of the SOFTWARE
PRODUCTS subject to this Agreement in confidence for .AT&T. LICENSEE
further agrees that it shall not make any disclosure of any or all of such
SOFTWARE PRODUCTS (including methods or concepts utilized therein) to
anyone, except to employees of LICENSEE to whom such disclosure is necessary to
the use for which rights are granted hereunder. LICENSEE shall appropriately
notify each employee to whom any such disclosure is made that such disclosure is
made in confidence and shall be kept in confidence by such employee. If
information relating to @ SOFTWARE PRODUCT subject to this Agreement at
any time becomes available without restriction to the general public by acts not
attributable to LICENSEE or its employees, LICENSEE'S obligations under this
section shall not apply to such information after such time. ' e

(b) Notwithstanding the provisions of Section 7.06(a), LICENSEE may
distribute copies of a SOFTWARE PRODUCT, either in modified or unmodified -
form, to third parties having licenses of equivalent scope herewith from AT&T (or a
corporate affiliate thereof) for the same SOFTWARE PRODUCT, provided that
LICENSEE first verifies the status of any such third party in accordance with
specific instructions issued by AT&T. Such instructions may be obtained on request
from AT&T at the correspondence address specified in Section 7.11(b). LICENSEE
may alse obtain materials based ‘on a SOFTWARE PRODUCT subject ta this
Agreement from such a third party and use such materials pursuant to’this
Agreement, provided that LICENSEE treats such materials as if they were part of
such SOFTWARE PRODUCT.
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7.07 The obligations of LICENSEE and its employees under Section 7.06(a)
shall survive and continue after any termination of rights under this Agreement or

cessation of a SUBSIDIARY'S status as a SUBSIDIARY.

" 7.08 LICENSEE agrees that it will not use SOFTWARE PRODUCTS subject
to this Agreement except as authorized herein and that it will not make, have made

- or permit to be made any copies of such SOFTWARE PRODUCTS except for use
on DESIGNATED CPUs for such SOFTWARE PRODUCTS (including backup
and archival copies necessary in connection with such use) and for distribution in
accordance with Section 7.06(b). Each such copy shall contain the same copyright
and/or proprietary notices or notice giving credit to & developer, which appear on -
or in the SOFTWARE PRODUCT being copied. -

7.09 Neither this Agreement nor any rights hereunder, in whole or in part, shall

be assignable or otherwise transferable by LICENSEE and any purported

assignment or transfer shall be null and void.

7.10 Except as provided in Section 7.06(b), nothing in this Agreement grants to
LICENSEE the right to sell, lease or otherwise transfer or dispose of a
SOFTWARE PRODUCT in whole or in part. i ‘

7.11 (a) Payments to AT&T under this Agrecment shall be made payable and
sent to:

AT&T TECHNOLOGIES, INC.
P.O. Box 65080 .
Charlatte, North Carolina 28265

(b) Correspondence with AT&T relating to this Agreement shall be sent to:

AT&T TECHNOLOGIES, INC.

Software Sales and Marketing Orga.nization
P.0O. Box 25000

Greensboro, North Carolina 27420

) Any payment, statement, nohce, request or other communication shall be
deemed to be sufficiently given to the addressee and any delivery hereunder
deecmed made when sent by certified mail addressed to LICENSEE at its office
‘specified in this Agreement or to AT&T at the appropriate address specified in this
Section 7.11. Each party to this Agreement may change an address relating to it by
written notice to the other party.

712 If LICENSEE is not a corporation, all references to LICENSEE'S
SUBSIDIARIES shall be deemed deleted.

7.13 The construction and pex:formancc of this Agreement shall be governed by
the law of the State of New York. -
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AT&T TECHNOLOGIES, INC.
SUBLICENSING AGREEMENT

1. | AT&T TECHNOLOGIES, INC., a New York corporation (“AT&T"), having
an office at 1 Oak Way, Berkeley Heights, New Jersey 07922, and SEQUENT
COMPUTER SYSTEMS, INC., a Delaware corporation

having an office at 14360 N. W. Science Park Drive, Portland,
Oregon 97229, .

{or itself and its SUBSIDIARIES (collectively referred to herein as “LICENSEE")
agree that, after execution of this Sublicensing Agreement by LICENSEE and
acceptance of this Sublicensing Agreement by AT&T, the terms and conditions set -
forth on pages 1 through 9 of this Sublicensing Agreement shall apply to the
SOFTWARE PRODUCTS subject to Software Agreement Number

between AT&T and LICENSEE (“the Software Agreement”).

2. The discount percentage applicable to per-copy fees payable hereunder shall be
% during the initial period. The advance commitment for the initial period
~ shall be $ (See Section 4.02). . .

3.. Except as otherwise specifically provided herein, all the provisions of the
Software Agreement remain in full force and effect. :

‘4. This Sublicensing Agreement, together with the Software Agreement and its
Supplement(s), sets forth the entire agreement and understanding betwees the
parties as to the subject matter hereof and merges all prior discussions between
them, and neither of the parties shall be bound by any conditions, definitions,
warranties, understandings or representations with respect to such subject matter
other than as expressly provided herein or as duly set forth on or subsequent to the
effective date hereof in writing and signed by a proper and duly authorized
representative of the party to be bound thereby. No provision appearing on any
form originated by LICENSEE shall be applicable unless such provision is
expressly accepted in writing by an authorized representative of AT&T.

: Accepted by:
SEQUENT COMPUTER SYSTEMS, INC. AI&J‘ TECHNOLOGIES, INC..

:@J@Er%/@/ % B&)Q X $an "Jan 2 8 1085

(Signatlxre) (Date) (Signature) (Date)
DD P. RODGERS 0. L. WILSON
(Type or print name) - (Type or print name) |
NICE - PRESIDENT Manager, éoftware Sales and Marketing

(Title) : (Title)
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I. DEFINITIONS

1.01 The terms “CPU”, “COMPUTER PROGRAM", “SOFTWARE
PRODUCT" and “SUBSIDIARIES” are defined in the Software Agreement.

102 AUTHORIZED COPIER means a DISTRIBUTOR authorized by
LICENSEE to make copies of SUBLICENSED PRODUCTS.

- 103 DISTRIBUTOR means an entity authorized by LICENSEE or another

DISTRIBUTOR to receive copies of SUBLICENSED PRODUCTS from
LICENSEE or another DISTRIBUTOR and furnish such copies to customers and/
or other DISTRIBUTORS, '

1.04 SUBLICENSED PRODUCT means () COMPUTER PROGRAMS in
object-code format based on a SOFTWARE PRODUCT subject to the Software
Agreement and (i) any other materials identified in the “Subhcensmg section of

the Schedule for such SOFTWARE PRODUCT.

II. GRANT OF RIGHTS | L

2.01 Notwithstanding any provisions to the contrary in the Software
Agreement, AT&T grants to LICENSEE personal, nontransferable and
. nonexclusive rights: v

(a) to make copies of SUBLICENSED PRODUCTS and to furnish, either
directly or through DISTRIBUTORS, such copies of SUBLICENSED
PRODUCTS to customers anywhere in the world (subject to U.S.
government export restrictions) for use on customer CPUs solely for each
such customer’s internal business purposes, provided that the entity
(LICENSEE or a DISTRIBUTOR) fumlshmg the SUBLICENSED
PRODUCTS obtains agreement as specified in Section 2.02 from such a
customer, before or at the time of furnishing each copy of a

SUBLICENSED PRODUCT, that:

(i) “only a personal, nontransferable and nonexclusive right to use such
copy of the SUBLICENSED. PRODUCT on one CPU at a time is
granted to such customer;

(i) no title to the “intellectual property in the SUBLICENSED
.. PRODUCT is transferred to such customer;

(iii) such customer will not copy the SUBLICENSED PRODUCT except

as necessary to use such SUBLICENSED PRODUCT on such one
CPU;
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(iv) such customer will not transfer the SUBLICENSED PRODUCT to
any other party except as authorized by the entity furnishing the
SUBLICENSED PRODUCT; :

(v) such customer will not export or re-export the SUBLICENSED
PRODUCT without the appropriate United States or foreign
" government licenses; .

(vi) such customer will not reverse compile or disassemble the

SUBLICENSED PRODUCT;

(b) to use SUBLICENSED PRODUCTS on LICENSEE'S CPUs solely for
LICENSEE'S own internal business purposes; and :

( to use, and to permit DISTRIBUTORS to use, SUBLICENSED
PRODUCTS without fee solely for testing CPUs that are to be delivered
to customers and for demonstrating SUBLICENSED PRODUCTS to

prospective customers.

2.02 In the United States and in other jurisdictions where an enforceable
copyright covering the COMPUTER PROGRAMS of the SUBLICENSED
PRODUCT exists, the agreement specified in Section 2.01(a) may be a written
agreement signed by the customer or a written agreement on the package
containing the SUBLICENSED PRODUCT that is fully visible to the customer
and that the customer accepts by opening the package. In all other jurisdictions
such agreement must be a written agreement signed by the customer. AT&T does
not undertake to inform LICENSEE of the jurisdictions where such copyright
exists.

2.03 - LICENSEE shall require each DISTRIBUTOR to enter into a written
agreement with its supplier of SUBLICENSED PRODUCTS (LICENSEE or
another DISTRIBUTOR) before any SUBLICENSED PRODUCT is furnished to
such DISTRIBUTOR. Such agreement shall include provisions consistent with
- and containing the relevant substance of Sections 2.01, 2.02, 2.04, 2.07, this Section

2.03 and Section 3.05 of this Sublicensing Agreement. For a DISTRIBUTOR who

is-also to be an AUTHORIZED COPIER, such agreement shall also include
 provisions-consistent with and containing the relevant substance of Sections 2.05,
2.08, 2.10 and 5.01 of this Sublicensing Agreement.

~ 2,04 DISTRIBUTORS who are not also AUTHORIZED COPIERS may not

-make copies of SUBLICENSED PRODUCTS, but may furnish to customers
copies of SUBLICENSED PRODUCTS furnished to such DISTRIBUTOR by
LICENSEE or other DISTRIBUTORS. In such cases the product name appearing
on such copies shall not be deleted or altered by such a DISTRIBUTOR.

Page 3of9



SS-Sub.-030 1t

2.05 (a) A DISTRIBUTOR who is also.an AUTHORIZED COPIER may
modify and make copies of SUBLICENSED PRODUCTS, select a name for
' SUBLICENSED PRODUCTS to appear on such copies (consistent with the
provisions of Section 2.10), and furnish such copies to customers and other
DISTRIBUTORS. ' ’

(b) If an AUTHORIZED COPIER also has been granted a right to use a
SOFTWARE PRODUCT, either as a licensee of AT&T (or of a corporate affiliate
thereof) or as a contractor of LICENSEE (in accordance with requirements of
AT&T), such AUTHORIZED COPIER may use such SOFTWARE PRODUCT
to modify a SUBLICENSED PRODUCT derived from such SOFTWARE
PRODUCT. If LICENSEE and such AUTHORIZED COPIER agree in writing
that all right, title and interest in the resulting modifications belong to LICENSEE,
then copies of such modified SUBLICENSED PRODUCT may be furnished to
such customers-and fees for such copies may be paid to AT&T pursuant to this
Sublicensing Agreement. However, if all right, title and interest in the resulting
modifications do not belong to LICENSEE then such AUTHORIZED COPIER
must be a licensee of AT&T (or of a corporate affiliate thereof) for such
SOFTWARE PRODUCT and copies. of such modified SUBLICENSED
PRODUCT must be furnished to customers and fees must be paid to AT&T only
_pursuant to a Sublicensing Agreement between AT&T and such AUTHORIZED
COPIER, even if the version of such SOFTWARE PRODUCT used by such
AUTHORIZED COPIER is furnished to such AUTHORIZED COPIER by
LICENSEE. Regardless of which Sublicensing Agreement is involved in furnishing
a copy of a SUBLICENSED PRODUCT to a customer, only one fee shall be
collected by AT&T for such copy. )

2.06 LICENSEE shall use its best efforts to enforce the agreements with
DISTRIBUTORS and customers specified in this Sublicensing Agreement.

2.07 Ifa DISTRIBUTOR fails to fulfill one or more of its obligations under-the
agreement required by Section 2.03, AT&T may, upon its election and in addition
to any other remedies that it may have, at any time notify LICENSEE in writing of
such breach and require LICENSEE to terminate all the rights granted in such
‘agreement by not less than two (2) months' written notice to such DISTRIBUTOR
specifying any such breach, unless within the period -of such notice all breaches
specified therein shall have been remedied; upon such termination such
DISTRIBUTOR shall within thirty (30) days immediately discontinue use of and
return or destroy all copies of SUBLICENSED PRODUCTS in its possession.

208 (a) Aﬁy notice acknowledging a contribution of a third party appearing in
a SOFTWARE PRODUCT shall be included in corresponding portions of
SUBLICENSED PRODUCTS made by LICENSEE or AUTHORIZED
COPIERS.
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(b) Each portion of a SUBLICENSED PRODUCT shall include an appropriate
copynght notice. Such -copyright notice may be the copyright notice or notices
appearing in or on the corresponding portions of the SOFTWARE PRODUCT on
which such SUBLICENSED PRODUCT is based or, if copyrightable changes are
made in developing such SUBLICENSED PRODUCT, a copyright notice
identifying the owner of such changes.

9.09 In certain cases AT&T may make copies of software materials available on
appropriate media for purchase by LICENSEE for distribution by LICENSEE as
SUBLICENSED PRODUCTS. However, purchase of such copies shall not relieve

LICENSEE of its obligation to pay fees under tlns Sublicensing Agreement for

such SUBLICENSED PRODUCTS

'2.10 Norightis granted hereunder or under the Software Agreement to.use any
trademark of AT&T (or a corporate affiliate thereof) in the name of the
SUBLICENSED PRODUCTS offered or furnished to customers by LICENSEE or

- DISTRIBUTORS. However, LICENSEE and DISTRIBUTQRS may state in
- advertising, pubhmty, packaging, labeling or otherwise that a SUBLICENSED
PRODUCT is derived from AT&T'S software under license from AT&T and

identify. such software (including any trademark, provided the proprietor of the

_trademark is appropriately identified). LICENSEE agrees, for itself and its

DISTRIBUTORS, not to use a name or trademark for a SUBLICENSED

PRODUCT that is confusingly similar to & name or trademark used by AT&T (or a

corporate affiliate thereof).
111. TERM

3.01 This Sublicensing Agreement shall become effectivé for an initial period
that expires one year from the end of the quarter (ending March 31st, June 30th,
September 30th or December 3lst) during which this Sublicensing Agreement is
accepted.

302 Unless LICENSEE notifies AT&T in ‘writing or—-AT&T —notifies- <

LIGENSEE—in—writing at least thirty (30) days before the expiration date’

-established in Section 3.01 that such party does not wish renewal, this Sublicensing

Agreement shall be renewed automatically for en additional one-year period and
shall continue to be renewed in such a manner from year to year. Alternatively, new
one-year periods may be mltxated as specified in Section 4.02(d).

3.03 If LICENSEE fails to fulfill one or more of its obligations under this

" Sublicensing Agreement or the Software Agreement, AT&T may, upon its election

and in addition to any other remedies that it may have, at any time terminate all the
‘rights granted by it hereunder and under the Software Agreement by not less than
two (2? months’ written notice to LICENSEE specifying any such breach, unless
within the period of such notice all breaches specified therein shall have been
remedied; upon such termination LICENSEE shall immediately discontinue use of
and return or destroy all copies of SOFTWARE PRODUCTS covered by the
Software Agreement and immediately discontinue distribution and use of and
destroy all copies of SUBLICENSED PRODUCTS in its possession.
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3.04 Neither the expiration of this Sublicensing Agreement nor the termination
of LICENSEE'S rights hereunder shall relieve LICENSEE of its obligation to pay
any fee hereunder. In the event of termination of LICENSEE'S rights hereunder,
all fees that LICENSEE has become obligated to pay hereunder shall become
immediately due and payable.

3.05 LICENSEE agrees that when a SUBSIDIARY’S or a DISTRIBUTOR’S
relationship to LICENSEE changes so that it is no longer a SUBSIDIARY or a
DISTRIBUTOR of LICENSEE, all rights of such former SUBSIDIARY or
DISTRIBUTOR under this Sublicensing Agreement shall immediately cease, and
such former SUBSIDIARY or DISTRIBUTOR shall return to LICENSEE or
destroy all copies of SUBLICENSED PRODUCTS for which per-copy fees have '
not been paid to AT&T. However, such former SUBSIDIARY or DISTRIBUTOR
may continue to use copies of SUBLICENSED PRODUCTS for which per-copy
fees have been paid on the same basis that a customer may use copies of
SUBLICENSED PRODUCTS pursuant to Section 2.01(a).

IV. FEES AND DISCOUNTS

4.01 (a) For rights granted under this Sublicensing Agreement, LICENSEE
shall pay to AT&T, in the manner and at the times specified in Article V, any initial
sublicensing fee specified for the SOFTWARE PRODUCT on which a
SUBLICENSED. PRODUCT is based and a per-copy fee for each copy of a
SUBLICENSED PRODUCT either (i} furnished by LICENSEE to.a customer or
‘to a DISTRIBUTOR, (i) made by an AUTHORIZED COPIER and furnished by
such AUTHORIZED COPIER to a customer or to another DISTRIBUTOR or
- (iii) put into use by LICENSEE on a CPU of LICENSEE. The amouats of such
sublicensing fees are listed in the Schedule for each SOFTWARE PRODUCT.

-(b) Amounts paid to AT&T under this Sublicensing Agreement for a copy of a
SUBLICENSED PRODUCT furnished to a particular customer shall not be
creditable toward any fees payable under any agreement between AT&T (or
between a corporate affiliate thereof) and such customer.

{c) Fees paid to AT&T under this Sublicensing Agreement shall not be creditable
toward fees that become payable under the Software Agreement. Fees paid under
the Software Agreement shall not be creditable toward fees that become payable
under this Sublicensing Agreement.

(d) No additional fee is payable for the transfer of a SUBLICENSED
PRODUCT from one customer to another customer in conjunction with the
transfer of @ CPU between such customers, provided that the first customer does
not retain any portion of the SUBLICENSED PRODUCT after such transfer and
that agreement of the second customer is obtained in accordance with Sections 2.01
and 2.02. Such transfer of a SUBLICENSED PRODUCT may result from, for -
example, a sale of a CPU by the first customer to the second customer or the
termination of a lease with the first customer for a CPU and the execution of a new
lease with the second customer for such CPU.

() No additional fee is payable for the transfer of a SUBLICENSED

. PRODUCT from one CPU of LICENSEE to another or the transfer of a

SUBLICENSED PRODUCT from one CPU of a customer to another CPU of the

same customer.
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4.02 (a) The discount percentage applicable during the initial period referred to in
Section 3.01 shall be based on LICENSEE'S advance commitment to pay a specified
minimum total amount of discounted per-copy fees for SUBLICENSED:
PRODUCTS furnished or put into use during such initial period. If no such
commitment is made, no discount shall be available during the initial period. The
discount percentage and the advance commitment, if any, for the initial period are set
. forth on page 1 of this Sublicensing Agreement. The discount percentage applicable
during each additional one-year period referred to in Section 3.02 shall be based either
on LICENSEE'S advance commitment to pay a specified minimum total amouant of
discounted per-copy fees for such additional one-year-period or on the actual total of
. such fees payable for the preceding period, as LICENSEE shall elect.

(b) Such discount percentage shall be two percent (2%) for each whole one
hundred thousand dollars ($100,000.00) of either the advance commitment or the
actual total for the preceding period, as the case may be, up to a maximum of sixty
percent (60%). ' K

(c) If LICENSEE elects to base its discount percentage for a forthcoming
additional period on its advance commitment, LICENSEE shall notify AT&T in
writing of the amount of such advance commitment before the end of the preceding
period. If such notification is not received by such time, such discount percentage
shall be based on the actual total of discounted per-copy fees payable for the
preceding period. . ’

(d) An advance commitment may not be reduced. However, LICENSEE may at
any time request of AT&T in writing that the then-current initial period or additional
one-year period be terminated and that a new one-year period be started, beginning
with the next quarter, for which new period LICENSEE shall make an advance
commitment corresponding to a higher discount percentage than that currently
applicable. Such request will be subject to AT&T'S acceptance. In the case of such
termination and start of a new pericd, the discount percentage for the terminated
period shall apply to all transactions occurring before the end of such period.

4.03 “The section of the Software Agreement relating to taxes shall apply to fees
payable under this Sublicensing Agreement. :

V. REPORTS AND PAYMENTS

501 f(a) LICENSEE shall keep full, clear and accurate records of the number of
copies of each SUBLICENSED PRODUCT furnished by it and AUTHORIZED
COPIERS to othér DISTRIBUTORS and customers and put into use on

LICENSEE'S CPUs. ' _

(b) Each AUTHORIZED COPIER shall keep full, clear and accurate records of
the number of copies of each SUBLICENSED PRODUCT furnished by it to other
DISTRIBUTORS and customers. ‘

(c) Each AUTHORIZED COPIER shall furnish a statement at least quarterly to
LICENSEE identifying the number of copies recorded according to Section 5.01(b)
since the previous such statement was furnished.

_{d) LICENSEE shall keep full, clear and accurate records of the identities and
locations of AUTHORIZED COPIERS.
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{e) AT&T shall have the right through its accredited auditing representatives to
make an examination and audit, during normal business hours, not more
frequently than annually, of all records kept pursuant to this Section by
LICENSEE and AUTHORIZED COPIERS and such other records and accounts
as may under recognized accounting practices contain information bearing upon
the amounts of fees payable to it under this Sublicensing Agreement. Prompt

adjustment shall be made by the proper party to compensate for any errors or
- omissions disclosed by such examination or audit. Neither such right to examine
and audit nor the right to receive such adjustment shall be affected by any
statement to the contrary, appearing on checks or otherwise, unless such statement
appears in a letter, signed by the party having such right and dehvered to the other
party, expressly waiving such right.

5.02 (a) LICENSEE shall notify AT&T in writing at least thirty (30) days in
advance of the date LICENSEE intends to begin furnishing copies of a
SUBLICENSED PRODUCT to customers or DISTRIBUTORS or putting any
‘such’ copies into use on LICENSEE'S CPUs. Before such date LICENSEE shall
pay to AT&T any initial sublicensing fee specified for the SOFTWARE
PRODUCT on which such SUBLICENSED PRODUCT is based. Discount
percentages established under Section 4.02 do not apply to initial sublicensing fees.

~ (b) Within thirty (30) days after the end of each quarter ending on March 31st,
June 30th, September 30th or December 31st, commencing with. the quarter durmg

. which this Sublicensing. Agreement first becomes effective, LICENSEE shall

furnish to AT&T a statement, in form acceptable to AT&T, certified by an
authorized representative of LICENSEE, identifying the number of copies of each
SUBLICENSED PRODUCT furnished by it and AUTHORIZED COPIERS or
put into use on LICENSEE'S CPUs, the SOFTWARE PRODUCT on which each
such SUBLICENSED PRODUCT is based, the per-copy fees for such copies and
-the net fees payable after the applicable discount percentage is taken into account.
If the per-copy fees for a particular SUBLICENSED PRODUCT are based on a
characteristic such as number of usérs supported, information on such
characteristic for the copies of such SUBLICENSED PRODUCT furnished or put
into use shall also be included in such statement. Each SUBLICENSED
PRODUCT for which LICENSEE has given notice to AT&T pursuant to Section
5.02(a) shall be covered by such statement. In each such statement, LICENSEE -
shall also fully identify any AUTHORIZED COPIER added or terminated during

the quarter covered by such statement.

{c) Within such thirty (30) days LICENSEE shall, irrespective of its own businéss
and accounting methods, pay to AT&T the net fees payable for such quarter as shown
in the statement required by Section 5.02(b), except that if the applicable discount
percentage is based on an advance commitment for a period, LICENSEE shall pay the
net fees payable for such quarter plus any additional amount necessary for the total of
- amounts paid for such period after the first, second, third and fourth full quarters
thereof to be, respectively, one-quarter, one-half, three-quarters and the full amount of
'such advance commitment. Any such additional amount paid during a period shall be
credilable against net fees payable later in the same period, but no such additional
amount remaining at the end of the fourth full quarter of a period shall be refunded or
creditable against any other amounts payable to AT&T. If AT&T accepts a new one-
year period pursuant to Section 4.02(d), no such additional amount remaining at the
end of the last full quarter of the terminated period shall be refunded or creditable
against any other amounts payable to AT&T.
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(d) LICENS‘EE shall furnish whatever additional information AT&T ma)
reasonably prescribe from time to time to enable AT&T to ascertain the amaunts o
fees payable pursuant hereto. ¢ ,

5.03 Payments provided for In this Sublicensing Agreement shall, ‘wheg-
overdue, be subject to a late payment charge calculated at an annual rate of ong
perceat (1%) over the posted prime rafe or successive posted prime rates in effect
New York City during delinquency; provided, however, that if the amount of suc
late payment charge exceeds the maximum permitted by law for such charge, such

charge shall be reduced to such maximum amount.
VI. MISCELLANEOUS PROVISIONS

6.01 Neither this Sublicensing Agreement nor any rights hereunder, in whole of
in part, shall be assignable or otherwise transferable by LICENSEE and an)
purported assignment or transfer shall be null and void.

6.02 (a) Payments to AT&T under this Sublicensing Agreement shall be made
payable and sent to: '

AT&T TECHNOLOGIES, INC.
P.O. Box 65080 ’
~ Charlatte, North Carolina 28265 s
(b) Cbrrespondence with AT&T relating to thiis Sublicensing Agreement shall be

sent ta:

AT&T TECHNOLOGIES, INC.

Software Sales and Marketing Organization
P.O. Bax 25000

Greensboro, North Carolina 27420

{c) Any payment, stalement, notice, request or. other communication shall b
deemed ta be sufficiently given to the addressee and any delivery hereunde
deemed made when sent by certified mail addressed to LICENSEE at its offic
apecified in this Sublicensing Agreement or to' AT&T at the appropriate addres
specified in this Section 6.02. Eich party to this Sublicensing Agreement ma
change an address relating to it by written notice to the other party.

b e 14

(14

. --L'Q<

6.03 The limited grant of rights under paienu in the Software Agreemen
applies to any use permitted uander Section 2.01 of this Sublicensing Agreemeat.

6.04 If LICENSEE is not 2 corporation, all references to LICENSEE'S
SUBSIDIARIES shall be deemed deleted. '

11

6.05 The construction and performance of this Sublicensing Agreement shall b
governed by the law of the State of New York.

@

N
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AT&T TECHNOLOGIES, INC.
Substitution Agreement

The following agreements (“the prior agreements”) are in effect between AT&T'
TECHNOLOGIES, INC., a New York corporation (“AT&T"), or an affiliate
thereof, and SEQUENT COMPUTER SYSTEMS, INC., a Delaware corporation,
------------------------------------------------- (“LICENSEE"):

1. April 1, 1983 Software Agreement, as Modified, relating to
UNIXTM System V, Release 2.0 and other UNIX Operating Systems.

2. March 1, 1984 Supplemental Agreement (Customer Provisions) 3
relating to UNIX System V, Release 2.0 and other UNIX Operating
Systems. — .

- Agreement Numbers SOFT-000321 and SUB-000321A ----- between AT&T
and LICENSEE (“the new agreements") are hereby substituted for the prior
agreements. Accordingly, the rights and obligations of the parties under the prior
agreements are terminated and replaced by the rights and obligations of the parties
under the new agreements. No other agreements between the parties hereto are
affected by this Agreement. ' '

- The following provision it .} applicable

1 XX

not applicable:

The discount percentage for the initial period pursuant to Agreement No.
' is %, based on total per-copy fees of $
paid by LICENSEE under the prior Supplemental Agreement (Customer
- Provisians) listed above relating to UNIX* System IIT and/or UNIX System V.

‘Acceptéd by:
SEQUENT COMPUTER SYSTEMS, INC.

AT&T TECHNOLOGIES, INC. ‘
TR\l m/ 5% BQQ%&' ey JAN2 8 5585

1
(Sighature) @) (Date) (Signature) : (Date)

DAND P RoDeeRS 0. L. WILSON
, (Type or print name) (Type or print name)
VICE- PRESIDENT Manager - Software Sales and Marketing

(Title) (Tidle)
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AT&T INFORMATION SYSTEMS INC.
SOFTWARE AGREEMENT

I. AT&T INFORMATION SYSTEMS INC., « Delaware cocpacation (“AT&T-IS"),
haviag aa office at 100 Southgace Packway, Morristawn, New Jersey 07960, and

THE SANTA CRUZ OPERATION, INC., a Calffornfa corporation, -----
having an office at 500 Chestnut Street, Santa Cruz, Califorma
95061 -

for itself wnd its SUBSIDIARIES (collectively :cfeucd to herein as “LICENSEE")
agree that, after execution of this Agreement by LICENSEE and acceptance of this
Agreement by AT&T-IS, the terms and coaditions set forth on pages | through 8 of
this Agreement shalt apply to use by LICENSEE of SOFTWARE PRODUCTS
that become subject to this Agreement.

2. AT&T-IS. makes certain SOFTWARE PRODUCTS available under this
Agreement. Each such SOFTWARE PRODUCT shall become sabject to this
Agreement oo acceptance by AT&T-IS of a Supplement executed by LICENSEE
that identifies such SOFTWARE PRODUCT aad lists the DESIGNATED CPUs
thecelar. The first Supplement for a specific SOFTWARE PRODUCT shall have
attached & Schedule for such SOFTWARE PRODUCT. Any additianal terms and
conditions sct forth in such Schedule shall also apply with respect to such
SOFTWARE PRODUCT. Initially, Supplement(s) numbered 1 ~v=-=—veveen :
are included in and made part of this Agreement.

3. Additianal . Supplemeats mly be added to this Agreement to add additional
SOFTWARE PRODUCTS (and DESIGNATED CPUs therefor) or to.add or replace
DESIGNATED CPUs for other SOFTWARE PRODUCTS covered by previous
Supplements. Each such additional Supplemeat shall be coasidered part of this
Agreemment when executed by LICENSEE, if required, and accepted by AT&T-IS.

4. Thiy Agrecment and its Supplements set forth the entire agreement and
understanding between the parties as to the subject matter hereof and merge all prior
-discussions between them, and neither of the pardes shall be bound by any conditions,
definitions, warrantics, understandings or representations with respect to such subject
matter other than as expressly provided hecein or as duly set focth on or subsequent 10
the date of acceptance hereal in writing and sigaed by a proper and duly authorized
tepresentative of the party to be bound thereby. No pmvmoa appeanng on aay form
ongmalcd by LICENSEE shall be applicable unless such provision is exptwly accepted
" in writing by an autharized representative of AT&T-IS.

Accepued br: SCO CONFIDENTIAL
AT&T INFORMATION DO NOT 77ansses =

THE SANTA CRUZ DPERATION, INC. oy IR
A T\ T

{Signature) (Date} (Signature) (Date)
Larry Michels 0. L. WILSON
(Type or priat name) : (Type or print name)
" President Manager, UNIX® Software Licensing
{Title) . {Titte)
Page 1 of &
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I. . DEFINITIONS
1.0l CPU means ceatral processing uait,

1.02 COMPUTER PROGRAM meags any.instruction oc instructions, ia
source-cade or object-code format, for comiolling the operation of a CPU.

103 DESIGNATED CPU mean uﬁny CPU listed as such for a specific
- SOFTWARE PRODUCT in a Supp! t to this Agteemen(.

1.04 SOFTWARE PRODUCT means materials sach as COMPUTER
PROGRAMS, information used or iaterpreted by COMPUTER PROGRAMS
aad documentatioa relating to the uve of COMPUTER PROGRAMS. Materials |
available from AT&T-IS for a specific SOFTWARE PRODUCT are listed in the
Schedule for such SOFTWARE PRODUCT. Certain SOFTWARE PRODUCTS
_available uader this Agreemeat may coatain materuls prepared by other
developers. N

1.05 SUBSIDIARY of & company meaas a corporation or other legal entity (i)
the majority of whase shares or other securities entitled to vote for election of
directors (or other managing authority) is now ar hereaftec controlled by such
company cither directly or indicectly; or {ii} the majority of the equity interese in
which is now or hereafier owned and controlled by such company cithec directly or
indirectly; but any such corporation or other legal entity shall be deemed to be a
SUBSIDIARY of such company only 50 long as such coateol or such ownership
and control exists.

11. GRANT OF RIGHTS

201 AT&T-IS grants to LICENSEE a personal, nontransferable and
nonexclusive right 1o use in the United States each. SOFTWARE PRODUCT
identified in the one or more Supplements hereto, xolely for LICENSEE'S own
internal business purposes and solely on or i conjunction with DESIGNATED
CPUs for such SOFTWARE PRODUCT. Such right to use includes the right 1o
modify such SOFTWARE PRODUCT and to prepare desivative works based on

* . such SOFTWARE PRODUCT, provided that any such modification or derivative

wock that comtains any part of a SOFTWARE PRODUCT subject to this
‘Agreement it weated hereunder the same a3 such SOFTWARE PRODUCT.
AT&T-1S claims no awnership. interest in any portion of such 3 modification or
desivative wock thac is not part of a SOFTWARE PRODUCT.

2.02 (a) LICENSEE may permit access to SOFTWARE PRODUCTS by its,
contractors and 3llow use of SOFTWARE PRODUCTS by its cuntractors on
DESIGNATED CPUs. provided such access and use is exclusively for LICENSEE
in connection with work called for in written agreements between LICENSEE and-
such conteactars in accordance with Section 2. 02(0) of this Agreement. UCENSEE ,
may designate coatractors' CPUs as DESIGNATED CPUs pursuant to Section
2.04 and furnish SOFTWARE PRODUCTS to contractors for use on such Cl'Us.

Pagc 2 ol #
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“{b) Any claim, demand oc right of action arising on Bchdf of a contractor from
the furnishing to tt or use by it of SOFTWARE PROD UCTS shall be :olcly against
LICENSEE. .

{c} Coatractors shall agree to the same respounsibilities and obligations and other
restrictions  pertaining to the use of SOFTWARE PRODUCTS ay those
* undertaken by LICENSEE under this Agreement.

{4) When & contractor’s wock for LICENSEE is completed, all copies of
SOFTWARE PRODUCTS furnished to such conmtractor or made by such
conteactor and all copies of any modifications or derivative works made by such
contractar based on such SOFTWARE PRODUCT shall be returned to
LICENSEE or destrayed, includiag any copies stored in any computer memocy or
storage medium.

(e} A contractor may not acquire any ownership lnterest in any modification or
derivative wark prepared by such contractor based on or using 2 SOFTWARE
PRODUCT subject to this Agreement unless such coatractor aico becomes-a
licensee of AT&T-IS for such SOFTWARE PRODUCT.

{) LICENSEE and sny such coatractor shall enter inta & written agreement
before oc at the time of permitting accens (o or allowing use of any SOFTWARE
PRODUCT by a contracter or furnishing & SOFTWARE PRODUCT to o -

. contractor. Such written agreement shall be consisteat with the requirements of this
Section 2.02. Copies of such agreements shall be provided to AT&T-1IS on request;
however, pomom of such agreements wot teqmrcd by this Section may be deleted
fram such copies.

203 A single back-up CPU may be used as a substitute for a DESIGNATED
CPU without notice 10 AT&T-IS ducing any time when such DESIGNATED CPU
is inoperative because it is mallunctioning or uadergoing repair, mzintenance or
other madilication.

204 LICENSEE may at uny time notily AT&T-1S in writing of any changes,
such as replacements or additions, that LICENSEE wishes to make to the
DESIGNATED CPUs for a specific SOFTWARE PRODUCT. AT&T-IS will
prepare additional Supplements as .required to cover such changes. Changes
covered by 2 Supplement shall become effective after execution af such Supplement
by LICENSEE, il teqturcd acceptance thereol by AT&T-IS aad, in the casc of

each addidoaal CPU “receipt by AT&T-S of the appropriate fee.

- 205 Oa AT&T-!S'S request, bul not mare frequently than anaually,

"LICENSEE shall furnish to AT&T-IS a statement, certified by an authorized
representative of LICENSEE, listing the location, type and serial number of all
DESIGNATED CPUs hereunder and stating that the use by LICENSEE of
SOFTWARE PRODUCTS subject to this Agreemeat has been reviewed and that

cach such SOFTWARE PRODUCT is being used solely on DESIGNATED CPUs
~ {or temporarily en back-up CPUs) far wch_SOFI'WARE PRODUCTS ia full
campliance with the provisions of this Agreement.

fage Jof 8
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206 No right is graanted by thit Agreemeat {or the use of SOFTWARE
PRODUCTS dicectly for others, or for any use of SOFTWARE PRODUCTS by
athers, except LICENSEE'S contractors pursuant to Section 2.02, unless such uses
ssc permitted for & pacticulac SOFTWARE PRODUCT by a specific ptovmoa in
the Schedule for such SOFTWARE PRODUCT. For example, use of a
SOFTWARE PRODUCT in a time-sharing service ar a service-bureaun operation is
permitted only pursuanat to such a specific provision. i

1II. DELIVERY

3.01 Within a reasonable tUme alter AT&T-IS reccives the fee specified in the
firse Sapplement for a SOFTWARE PRODUCT, AT&T-IS will furnish to

LICENSEE one (1) copy of such SOFTWARE PRODUCT ia the form ideatified :

in the Schedule for such SOFT WARE PRODUCT.

3.02 Additional copies of SOFTWARE PRODUCTS covered by this
Agreement will be furnished ta LICENSEE sfter receipt by AT&T-IS of the then-
current distribution fee for each such copy. .

IV. EXPORT

401 u CENSEE agrees that ;L_ndLnax._QOux _the poiacicitsn. conseniel
AT&T-1S, expon, directly. oc. indisecdy, SOETWARE PRODUCTS-covered by
this Agecemeant to.aay country cutside of the United Seatex. LICENSEE also agrees
that it will obtain any and sl necessacy export licenses for any such expart or for
any disclosuce of a SOFTWARE PRODUCT to a foceign national,

V. FEES AND TAXES

5.0t Within sixty (G0} days lfltl' acceptance of this Agreement by AT&T-IS,
LICENSEE shall pay to AT&T-IS the fees required by the Supplement(s) initially
attached heceto for the DESIGNATED CPUs listed in such Supplemencd(s).

302 Within sixty (60) days after acceptance of each additional Supplemeat by
ATET-IS, LICENSEE shall pay to AT&T-IS any lee cequired by such additional
Supplemm’t for the DESIGNATED CPUs listed in such additional Supplement.

503 Plymenu 10 AT&T-IS shall be made in Umlcd States dollacs to AT&T-IS
at the address specified in Section 7.10(a).

504 LICENSEE shall pay. all taxes, including any sales oc use tax {aand any
~ related faterest oc penalty), however designated, imposed as a result of the existence
or aperation of this Agreement, except any income tax imposed upon AT&T-IS by
any govecnmental entity within the United States propec {the fifty (50) states and
the District of Columbia), Fees specified in Supplement(s) to this Ageceement and in
Schedulels) attached ta Supplement(s) da aot iaclude taxes. If AT&T-IS is
requiced to collect a tax to be paid by LICENSEE. LICENSEE shall pay such tax
to ATXT-IS on demaad.

Pigc Jofl
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VI. TERM

601 ‘This Agreement shall become effective on and a5 of the date of acceptance
by AT&T-IS.

6.02 LICENSEE t;ny terminate its rights under this Agrecment by wrilten
naotice to AT&T-IS certifying that LICENSEE has discontinued use of aad
returned or destroyed all copies of SOFTWARE PRODUCTS subject to this

Agreement.

603 If LXCENSEE fails to fullilt one or more of its “obligations uader this
Agreemeat, AT&T-IS may, upon ls election and in addition to aay other remedies
that it may have, at any time terminate all the rights granted by it hereunder by not
less than two {2) months® written aotice to LICENSEE specilying any such breach,
unless withir the period of such notice all breaches specilied therein shall have beca
remedied; upon such terminstion LICENSEE shall immediately discontinue ute of
and retura or destroy all copies of SOFTWARE PRODUCTS subject to this
Agreement. .

6.04¢ In the event of terminatioa of rights under Sectioas 6.02 or 6.03, ATET-IS

shall have no obligatioa to refund any amouats paid to it under this Agreement.

. 605 LICENSEE agrees that when a SUBSIDIARY'S cclationship to
LICENSEE changes 3o that it is co longer a SUBSIDIARY of LICENSEE, E’ all
rights of such former SUBSIDIARY to ute SOFTWARE PRODUCTS subject to
this Agrcement shall tmmediately ceate, and (ii) such former SUBSIDIARY shall
immediately discontinue use of and return to LICENSEE or destcoy all copies of
SOFTWARE PRODUCTS subject to this Agreement. No fees paid to AT&T-IS
for use of SOFTWARE PRODUCTS on DESIGNATED CPUs of such former
SUBSIDIARIES shall be cefunded; however, LICENSEE may substitute other

* CPUs for such DESIGNATED CPUs in accordance with Section ?_04

VII. MISCELLANEOUS PROVISIONS

701 This Agreement shall peevail notwithstanding any conflicting terms or
legends which may appesc in s SOFTWARE PRODUCT.
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7.02 AT&T-IS warrants for a period of ninety (90) days from
furnishing a SOFTWARE PRODUCT to LICENSEE that any
magnetic medium on which portions of s SOFTWARE PRODUCT are
furnished will be free under normal use from defects in materials,
workmanship or recording. If such a defect sppears within such
warranty period LICENSEE may return the defective medium for
replacement without charge. Replacement fs LICENSEE'S sole
remedy with respect to such a defect. AT&T-IS also warrants that it {a
empowered to grant the rights granted herein. AT&T-IS and other
developers make no other representations or warranties, expressly or
fmpliedly. By way of example but not of limitation, AT&T-IS and
other developers makée no representations or warranties of
merchantability or fitness for any particular purpose, or that the use
of any SOFTWARE PRODUCT will not infringe any patent, .
copyright or trademark. AT&T-IS and other developers shall not be
held to any liability with respect to any claims by LICENSEE, or a-
third party on sccoant of, or arising from, the use of any SOFTWARE
PRODUCT. :

7.03 No right is graated hercin to use any identilying mark {such as, but not
litited to, trade names, trademacks, trade devices, zervice marks or symbols, and
abbreviations, contractions.or aimulations thereol) owned by, or used to identily
any product or service of, AT&T-IS or & corporate affiliate theceof. LICENSEE
ageees that it will not, without the prior writtea permission of AT&T-1S, (i} use any
such ideatilying muck in advertsing, publicity, packaging, labeling or in any other
manner to identily any of its products or services or 7 represent, directly or
indirectly, that any product or service of LICENSEE is a product or service of
ATE&T-IS or such an affiliate or is made in accordance with or utilizes any
information or documentation of AT&T-IS or such an affiliate.

7.04 Neither the execution of this Agreement nor anything in it or in any
SOFTWARE PRODUCT shall be construed as an abligation upoa AT&T-IS o«
sny other developer to furnith aay person, including LICENSEE, any assistance of
any kind whatsoever, or any information or documentation. ather than the
SOFTWARE PRODUCTS to be furnished by AT&T-IS pursuant to Sections 3.01
and 3.02. : :

7.05 (a) LICENSEE agrees thac it shall hold all parts of the SOFTWARE
PRODUCTS subject to this Agreement in conlidence for AT&T-1S. LICENSEE
" further agrees that it shall not make aay disclosure of any or all of such
SOFTWARE PRODUCTS (including methods or concepts utilized thercin] to
anyone, except to employees and contractars of LICENSEE 10 whoam such
disclosure is necessary to the use for which rights are graated hereunder.
LICENSEE shall appropriately notify each employee to whom any such disclosuce
is made that such disclosure is made in confidence and shall be kept in confidence
by such employee. If information relating to a SOFTWARE PRODUCT subject to
this Agreement at any time becomes available without sestriction to the gencral .
public by acts not atcibutable to LICENSEE, its coatractaes or employees of
cither, LICENSEE'S obligations under this scction shall not apply to such
information after such time.
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(b) Notwithstanding the provisions of Section 7.05(a), LICENSEE may
distribute copies of 2a SOFTWARE PRODUCT, cither la modilied oc unmodified
form, to third parties having licenses of equivalent scope herewith from AT&T-IS
for a corporate affiliate or authorized distributor theseof] for the same
SOFTWARE PRODUCT, provided that LICENSEE first verifies the status of the
tecipient by calling AT&T-IS at 800-828-8649 (or other number specified by
AT&T-IS). ATAT-IS will give oral verification of the secipient’s status for
recipients in the United States and written verification for recipicats outside the
United States. LICENSEE shall maiatain a record of each such distribution aad,
for each quarterly period {ending oa March 31sl, Juae 30th, September 30th and
- December 31s¢t) during which any such distribution occurs, forward a copy of such
‘record for such period to AT&T-IS at the correspondence address specified in
Section 7.10(b) withia thirty (30) days of the end of such peried. Such record shall
include, for cach such distribution, the identity of the recipient, the date of
verification, the name ol the person at AT&T-IS providiag verification and the date
of distribution. LICENSEE may also obtain materials based on 2 SOFTWARE .
PRODUCT subject to this Agreement from such = third puarty and use such
materials pursuant to this Agreement, provided that LICENSEE treats such
materials hereunder the same as such SOFTWARE PRODUCT.

- 706 The obligations of LICENSEE, its employees and contractors under
Section 7.05(a) shall survive and continue after any termination of rights under this
Agreement oc cessation of a SUBSIDIARY'S status as a SUBSIDIARY.

7.07 LICENSEE agrees that it will not use SOFTWARE PRODUCTS subject
to thiz Agreemeat except as authocized herein and that it will not make, have made
or permit to be made any copies of such SOFTWARE PRODUCTS except for use
on DESIGNATED CPUs for such SOFTWARE PRODUCTS (including backup
and archival copies necessary in connection with such use) and for disteibution in
accordance with Section 7.05(b). Each such copy shall contin any copyright

- motice, proprictary natice or notice giving credit to another develaper, which
appeacs on ot in the SOFTWARE PRODUCT teing copied. Specific instructions
regarding such notices may also appear in the Schedules for certain SOFTWARE
PRODUCTS. '

7.08 Neither this Agreement not any cights hereunder, in whole or in pact, shall
be ‘assignable or otherwise transferable by LICENSEE and any purpocted
assignment or traasler shall be aull aad void.

7.09 Except as pravided in Section 7.05(b), nothing in this Agreement granis to
LICENSEE the right to sell, lease or otherwise teansfer or dispose of a
- SOFTWARE PRODUCT ia whale or in part. -~ -
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7.10 (1} Paymeats to AT&T-IS under this Agrcemcnt shall be made pzyable'
and seat to: ,
A,T&T INFORMATION SYSTEMS
P.O. Box 65080
Chaclotte, North Catoluu 28265

(b) Correspendence with AT&.‘I‘-IS :ela(ing to this Agn:cment shall be seat to:

AT&T INFORMATION SYSTEMS
UNIX™ Software Licensing

P.0. Box 25000

Greeusbom‘ North Carolina 27420

+  (c)} Any statement, nonce. request or other tommunlcauon shall be deemed to be
aufficicacly given to the addressee and any delivecy hereunder deemed made whea
sent by certified mail addressed to LICENSEE at its office specified in this
Agreement or to AT&T-IS at the appropriate address specified in this Section 7.10.
Exch pacty to this Agreement may change an addrcu relating to it by written notice
to the other pacty. .

7.11 If LICENSEE is not a corpouuon. all references to LICENSEE'S
SUBSIDIARIES sh:ll be deemed deleted.

7.12 The construction and pcrformauce of this Agreement shall be govemed by
the law of the Sme of New York.
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