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Plaintiff The SCO Group, Inc. (“SCO”) respectfully submits this Memorandum in
opposition to defendant International Business Machines Corporation’s (“IBM”) Motion to
Strike the July 12, 2004 Declaration of Chris Sontag (the “Motion”).

Preliminary Statement

IBM’s Motion is an attempt to prevent the Court from seeing (1) IBM public documents
that contradict IBM statements to this Court, and (2) the rudimentary, common-sense
observations of an experienced industry participant that IBM, one of the most sophisticated
computer companies in the world, would never deliberately make its internal operations as
imcfficient as IBM now tells the Court they are. [BM tries to prevent the Court from examining
these two categories of evidence because IBM recognizes they undermine IBM’s overall attempt
to hold back more evidence.

To place IBM’s argument 1n context, it is necessary first to describe what SCO has shown
in support of its discovery motion independent of Mr. Sontag’s declaration. SCO’s motion seeks
to compel IBM to produce the source code of the multiple versions of the AIX and Dynix/ptx
computer operating systems and related materials stored in IBM’s and Sequent’s sophisticated
centralized storage systems. As shown in SCO’s May 28 and July 12 briefs', SCO is entitled to
that discovery for two reasons — both of which would apply even if there were no Sontag
declaration and even if IBM’s Thomas declaration were uncontradicted:

First, the discovery sought is indisputably relevant: it contains or will lead to the
discovery of admissions impeaching the contract interpretations IBM offers in 1ts pending

summary judgment motion; It contains material showing that IBM depended on UNIX to

1

See SCO’s May 28, 2004 Reply Memorandum in Support of its Motion to Amend the Scheduling Order
and July 12, 2004 Reply Memorandum Regarding Discovery.




develop products in ways that, under the contract, prevented the later contribution of all or any
part of those products into Linux; and it will be necessary to test IBM’s own claim to the Court
(its Ninth Counterclaim) that, independent of any Linux issue, nothing in the entire history of
AIX violated any SCO copyright (IBM’s sophisticated central storage system, “CMVC,”
contains the entire development history that the IBM Ninth Counterclaim asks the Court to
declare free of any violation of any SCO copyright).

Second, IBM’s admissions show that producing the discovery at issue would plainly
involve no undue burden. As SCO’s July 12 brief makes clear, this fact is independent of any

disagreement between Mr. Sontag and Ms. Thomas, and would be so even 1f there were no

Sontag declaration and all of Ms. Thomas’ assertions were credited as true. 1BM admits that the

materials SCO seeks relating to Dynix can be produced without any delay and that those relating
to AIX can be produced in a matter of “weeks” (a reversal of IBM’s original claim to this Court

it would take “many, many months™}. As SCO has shown, black-letter law makes clear that this
is not an “undue” burden.

SCO thus does not need the Sontag declaration to prevail on this motion. SCO offered
the declaration to demonstrate something else — the general lack of credibility of IBM’s claims
about discovery. The Sontag declaration does this in two ways, neither of which remotely
requires specialized expert qualifications, and both of which IBM does not want this Court to be
able to examine.

First, IBM has made numerous statements in public documents that contradict 1ts claims
to this Court. IBM tells this Court that using its CMVC is so difficult that it would take “‘many

weeks” to produce the information SCO has requested. But in public documents, IBM toid




prospective customers that that very same storage technology should be valued because of the

ease and speed with which it allowed access to that information. Mr. Sontag’s declaration makes
those IBM public documents available to the Court and calls the Court’s attention to various key
paragraphs - a function for which expert qualifications obviously are not needed.

Second, i1 IBM was not being accurate in its public documents, but instead was accurate
in its statements to this Court, that would require the conclusion that IBM — one of the most
sophisticated computer companies in the world — has adopted a system that imposes enormous
internal inefficiency on itself. Mr. Sontag, based on his experience gained through a lengthy
career in the industry as a software designer, engineer and manager of very large software
projects, abserves that this is highly implausible, particularly given IBM’s stature and internal
business needs — as well as given the availability of well known “top-down” technology. None
of these observations — rudimentary to anyone with a background in the industry — remotely
requires “‘expert” knowledge.

On the other hand, IBM’s expert, Ms. Thomas, never even tries to reconcile her
testimony with IBM’s public statements, nor does she offer any explanation for the inefficiency
she claims IBM’s system imposes on it.

The Sontag declaration may thus be split into two parts: documents and testimony.
There is no legitimate claim that the documents are inadmissible. The portion of Mr. Sontag’s
declaration containing testimony is also admissible, particularly in light of the supplemental
Sontag declaration, filed herewith, setting forth Mr. Sontag’s qualifications to provide the

rudimentary, common-sense industry perspective. [f IBM wishes to focus on expertise, however,




[BM should make its purported expert available for deposition so that she may be examined

about, among other things:

¢ how IBM’s public claims about the speed and ease of accessing information in its
tracking system can be reconciled with its claims to this Court about how difficult
it 1s to access information through that systen;

¢ why the particular commands outlined in IBM’s manuals that automate the
collection of the information SCO seeks would somehow not function in this
particular case;

e why IBM would contradict its public claims and impose such internal inefficiency
on itself;

e why IBM first said its production would require “many, many months™ but now
concedes 1t will only take “many weeks™.

As discussed in more detail below, [IBM’s motion should be denied.
Background

IBM now concedes that compliance with SCO’s discovery requests would not be unduly
burdensome. [BM has never claimed that the Dynix materials maintained in Sequent’s Revision
Control System (“RCS”) would be difficult to produce, and does not even address the portions of
Mr. Sontag’s declaration relating to RCS. (7/12/04 Sontag Dec. 14 36-39.) As for AIX, though
IBM initially claimed that extracting the AIX materials from its CMVC version control system
would take “many, many months” (2/06/04 Tr. at 37:10-14), it subsequently shortened that
estimate to “many weeks” (6/23/04 Thomas Dec. 4 11) and, in its most recent filing, gives no
concrete time frame at all. The simple fact is that if IBM can produce the materials, which are
undisputedly relevant and discoverable, in a matter of weeks — even several weeks — it must do

so. That simply cannot constitute an “undue burden” sufficient to relieve IBM of its obligation




to produce relevant discovery, particularly when the materials were requested well over 60
weeks ago.,

IBM’s present claims also contradict its public statements that CMVC is designed to keep
track of this material in an efficient manner. The idea that CMVC could fail so completely at its
essential purpose is contrary to common sense. Mr. Sontag describes that contradiction, relying
on IBM’s statements to the Court and in public documents. IBM’s declarant, Joan Thomas,
claims Mr. Sontag’s testimony “contains numerous factual errors.” (8/4/04 Thomas Dec. 4 5.)
Ms. Thomas utterly fails to point out these alleged errors, however, and instead expects the Court
simply to accept her unsupported accusation:

Since it is clear to me, from reading the Sontag Declaration, that Mr. Sontag does

not have any personal knowledge of IBM’s CMVC system, or of the time and

effort involved in collection and producing the information sought by SCO, [ will

not attempt to itemize and correct all of the errors made in the Sontag Declaration.

(1d.)’

More importantly, IBM’s own documents, as well as fundamental reasoning that

underlics CMVC in the first place, flatly contradict Ms. Thomas’ testimony. In its user’s guide

to CMVC, cntitled Did You Say CMVC? (the cited excerpts of which are attached to the 8/26/04

Sontag Declaration as Exhibit B), IBM describes the benefits of software configuration
management (or “SCM™}, which is the function CMVC performs:
The primary benefit of SCM ensures that you can define and identify all elements

comprising vour application. It also ensures that you know exactly in which
manner they are generated, preprocessed, compiled, linked or otherwise combined

* Ms. Thomas does not know Mr. Sontag and has never spoken to him about his professional background
or knowledge of CMVC or similar systems. She 1s testifying here to her opinion — that which 1s “clear” to
her “from reading the Sontag Declaration.” Although Ms. Thomas’ conclusions happen, mn this case, to
be wrong, they are a perfectly valid subject for testimony. By IBM’s logic, however, Ms. Thomas’ entire
declaration should be stricken — she neither has, nor clamms, any personal knowledge of Mr. Sontag’s state
of mind whatsoever.




to form specific releases of your application and related documentation. SCM
ensures that vou keep a historical record of these release configurations along
with the exact versions of all the components and the application itself at each
release. This means that vou can re-create exactly anv previous release of vour
application, which exhibits a failing characteristic reported by end users.

(Sontag Dec. Ex. B at 2 (emphasis supplied).)

Thus, according to [BM, the primary benefit of CMVC is that it makes it possible to keep

track of, and recreate as necessary, the exact elements, versions and components of any previous
release of a software project, such as AIX. Ms. Thomas claims that the process of recreating and
producing previous releases of AIX would require weeks of work by skilled engineers, even

though IBM’s own documentation indicates this as the automated function CMVC is designed to

accomplish, precisely to avoid the need for manual re-creation. It simply strains credulity to
asscrt, as Ms. Thomas does, that IBM, one of the most advanced technology companies in the
world, would use a package that makes its “primary benefit” so difficult to achieve.

According to IBM’s documents attached to Mr. Sontag’s declaration (and contrary to
Ms. Thomas’ sworn testimony), every file on a CMVC server is associated with a particular
product name (such as AIX) and is uniquely identified as such. The data is identified by project
and releases can be casily extracted with a few commands. Were it otherwise, CMVC would not
only fail to comply with basic industry standards, but would also be useless as a version
management tool. Ms. Thomas’ position therefore is not likely and is unpersuasive. Even were
Ms. Thomas’ position accurate, however, the discovery sought is highly relevant and, given the

nature of this litigation and the vast resources of IBM, the discovery should be produced.




Argument

L IBM Admits That Complying with Its Discovery Obligations
Is Not Burdensome.

IBM’s Motion is a sideshow — an effort to shift focus away from its inexcusable failure to
produce materials fundamental to SCO’s case. IBM’s strategy 1s two-pronged: by forcing the
motion to compel in the first instance, IBM is attempting to duck its obligation to provide
relevant discovery without offering any valid basis for doing so; by attacking Mr. Sontag, IBM
hopes to distract the Court from the substance of the motion to compel. Simply put, IBM has not
argued - because 1t cannot — that it would be “unduly burdened” by complying with SCO’s
discovery requests, the showing required by Fed. R. Civ. P. 26(b)(i11).

{BM’s position regarding the alleged “burden” of providing discovery from CMVC has
shifted over time. At first IBM told the Court that it would take “many, many months” to
produce the information requested (2/06/04 Tr. at 37:10-14), then it stated that it would take
“many weeks” to do so (6/23/04 Thomas Decl. § 11}, and now it takes no position at all on the
time frame. IBM cannot possibly argue that a production measured in weeks could constitute an
undue burden, particularly given the nature of this litigation, IBM’s enormous resources, and in
light of the fact that SCO requested this information over a year ago.

With respect to the volume of the discovery sought, [BM claims that it would amount to
“millions of pages of documents” created by programmers and “40 million additional pages of
paper” for additional source code. {IBM Motion at 3.) That statement is misleading. It might be
true 1f IBM decided to print out relevant portions of its CMV( system and to provide that

material in print-oul format rather the original electronic format of all of CMVC as it 1s stored,

configured, maintained and managed by IBM in the ordinary course of business. However, IBM




admits that it is fully capable of producing the requested information in a compact, electronic
format, exactly as maintained in the ordinary course of its business, as SCO has repeatedly
requested (6/23/04 Thomas Decl. 99 10-11) and as the Federal Rules require.

In fact, SCO needs a faithful reproduction of CMVC in the precise format in which it 1s
stored and maintained in the ordinary course of IBM’s business so that discovery can be
meaningful, accurate and not obfuscated by confusing production. With access to CMVC In
electronic form, SCO will be able accurately to identify source code check-in dates, authors,
comments, and original works that formed the basis of derived works in AIX. These issues are
fundamental to its case, as IBM well knows, and would be lost {(or at least hidden) in a massive
“paper dump” of the kind IBM apparently contemplates. TBM is not entitled to block SCO’s
access to (and use, for purposes of this litigation, of) this critical information by producingl itina
form that permits IBM to affect substantive issues in the case through discovery ploys.

SCO has made a straightforward discovery request for production of data from CMVC in
its original format. [BM, however, at most wants to produce carefully selected sections of the
original data in CMVC, without the original, configurable format of electronic data itself in an
attempt to prevent SCO from accurately evaluating the way source code was checked into
CMVC in the first instance, prevent SCO from analyzing and evaluating check-in dates or check-
in comments, and make it far more difficult for SCO to trace IBM’s own use of SCO’s source
code in AIX. That is precisely the kind of activity that Fed. R. Civ. P. 34(b) was designed to
prevent. Rule 34(b) requires: “A party who produces documents for inspection shall produce
them as they are kept in the usual course of business or shall organize and label them to

correspond with categories in the request.” The commentary to Rule 34 (b) states that this




sentence was inserted in the 1980 Amendment to prevent the “obscuring” of the significance of
documents produced.’ In short, a paper production would hide the traces of IBM’s conduct that
form the very basis for SCO’s claims. As a matter of compliance with Rule 34(b), SCO is
therefore entitled to full production of CMVC, in precisely the format and configuration it is
stored, maintained and used by IBM in the ordinary course of its business.

IBM’s own documents clearly state that it would not be limited in its ability to produce

AIX source code:

e [BM states: “CMVC is broad in its application, thorough in its implementation,
and very flexible.” (8/26/04 Sontag Dec. Ex. B (Did You Say CMVC?) at 065.)

* [BM states: “The most important thing to understand about CMVC is that you do
not need to understand all of it, before you begin using some of'it.... CMVC
provides many mechanisms to help you accomplish your . . . goals, but 1t does not
dictate exactly how you should use them, nor does it require that you use them all
if you use only some of them.” (Id.}

e [BM states: “CMVC( ensures that an audit trail is maintained for every file by
identifying for any file change: when the change occurred, who was responsible,
and why the file was modified.” (Id. at9.)

+ An IBM employee explained that the Version Control (“VC”) function of CMVC
“eliminates contusion when looking for a particular source code file belonging to
a particular product.” (7/12/04 Sontag Decl. Exh. 3 (Email from Adrian Mitu
(IBM Canada), Aug. 19, 1993 (located at <http://www.cs.queensu.ca./Software-
Engineering/blurb/cmve>).)

o Because CMVC data may be accessed remotely (id.), IBM could grant to SCO
remote access to CMVC data to respond to SCO’s document requests.

* Commentary to the 1980 Amendment to Rule 34(b) states: “The Committee is advised that, ‘It is
apparentiy not rare for parties deliberately to mix critical documents with others in the hope of obscuring
significance.’ Report of the Special Commitiee for the study of Discovery Abuse, Section of Litigation of
the American Bar Association 22 (1977). The sentence added by this subdivision follows the
recommendation of the Report.”




It i1s unclear how IBM can credibly attempt to argue that it faces an undue burden in producing
the requested information. The Court should not be distracted by IBM’s protestations
conceming the Sontag declaration when the real issue 1s IBM’s attempt to avoid its discovery
obligations and its failure to establish that it would experience any burden in meeting those
obligations.

B. The Sontag Declaration Is Based on Personal Knowledge.

Mr. Sontag’s declaration is based on personal knowledge, notwithstanding IBM’s
assertions to the contrary. [t is not offered as an “expert” opinion and such an opinion is not
required - the entirc purpose of the declaration is to introduce certain documents and make
certain common-sense observations about them based on Mr. Sontag’s personal knowledge of
the field. In many rcgards, Mr. Sontag’s observations simply reflect a permissible summary of
the documents referenced. See Utah R. Evid. 1006. Moreover, as set out in the additional
declaration included herewith, Mr. Sontag has many years of experience supervising the source
code control process.

Federal Rule of Evidence 701 provides: “If the witness is not testifying as an expert, the
witness’ testimony in the form of opinions or inferences 1s limited to those opinions or imferences
which are (a) rationally based on the perception of the witness and (b) helpful to a clear
understanding of the witness' testimony or the determination of a fact in issue.” Thus, testimony
may be given by a witness with personal knowledge of the subject matter of the testimony or in

the form of opinions or inferences rationally based on perception. See Fenstermacher v.

Telelect, Inc., 21 F.3d 1121 (Table), 1994 WL 118046, at *5 (10th Cir. Mar. 28, 1994); see¢ also

Visser v. Packer Eng'g Assocs., Inc., 924 F.2d 655, 659 (7th Cir. 1991) (*“[P]ersonal knowledge’
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includes inferences - all knowledge is inferential — and therefore opinions. But the inferences
and opinions must be grounded in observation or other first-hand personal experience. They
must not be flights of fancy, speculations, hunches, intuitions, or rumors about matters remote
from that experience.”) (citations omitted). “A witness may give an opinion when he has

personal knowledge of the facts.” Kloepfer v. Honda Motor Co., Ltd., 898 F.2d 1452, 1459

(10th Cir. 1990). “If a witness 1s not testifying as an expert, his testimony need be rationally
based on his perception and helpful to determination of a fact in i1ssue to be admissible.” Id.
As Mr. Sontag explicitly states, his declaration is based upon his review of documents,

which is a permissible basis upon which to submit an affidavit. See, e.g., In re Tex. E.

Transmission Corp. PCB Contamination Ins. Coverage Lit., 870 F. Supp. 1293, 1304 (E.D. Pa.

1992) {reliance on review of documents to acquire knowledge and vouching for truth of
statements satisfied personal knowledge requirement for witness to testify about events that

occurred before his term of responsibility), aff’d, 995 F.2d 219 (3d Cir. 1993); Fla. Farm Bureau

Mut. Ins. Co. v. B & B Miller Farms, Inc., No. 8§7-1021-C, 1991 WL 201188, *11 (D. Kan. Sept.

17, 1991) (witness statement based on review of documents admissible). The Sontag declaration
1s based in large part on the numerous publicly available documents related to CMVC that IBM
has published and that are posted on the Internet. See, e.g., Sontag Decl. 49 5-12.

In additional to his review of IBM documents, and as set forth in his supplemental
declaration, Mr. Sontag has an academic background in relevant areas of Computer Science and
many years of experience supervising the source code control process. While at Novell, one of
the positions that he held was director of program management. In that position he had overall

responsibility for the development and release of the NetWare 4.0 product — an enormous project
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that included over 500 software developers, testers and documentation writers. Mr. Sontag was
very familiar with the source control system used at Novell and implemented a number of
stringent source lock-down procedures. From 1996 until 2000, as CTO of a company that he co-
founded, Mr. Sontag had overall responsibility for software development, technical strategy,
inteflectual property and information systems as well as general executive management, and he
led the evaluation and selection process of the source control and source management system
that was used by the development team.

The law is clear that Mr. Sontag is permitted to give opinions and make inferences based
on his review of the documents and his experience in the industry. See Fenstermacher, 21 F.3d
1121 (Table), 1994 WL 118046, at *5. Far from “flights of fancy, speculations, hunches,
intuitions or rumors,” Visser, 924 F.2d at 659, Mr. Sontag’s declaration is based on his
experience and his review of IBM’s own documents.

Equally misleading is IBM’s argument (to which it devotes minimal attention) that
Mr. Sontag is not qualified as an expert. Although Mr. Sontag could certainly qualify as an
expert in this field, that is a red herring: The subject matter of his declaration does not require an
expert opinion. The Federal Rules of Evidence permit him to provide testimony in the form of
opinions or inferences here, where they are rationally based on his perception (resulting from his
experience in the industry and review of IBM’s documents) and are helpful to a clear

understanding of the determination of this discovery dispute. See Fed. R. Evid. 701 A

* As noted above, IBM states that Mr. Sontag’s declaration is “riddled with inaccuracies,” yet cites only
Ms. Thomas’ declaration, which mentions only a single point of disagreement with Mr. Sontag and
explicitly refuses to enumerate what those “inaccuracies™ might be. See S.E.C. v. Wolfson, 309 B.R. 612,
629-30 (Bankr. D. Utah 2004) (declining to strike affidavit in the absence of specific examples of any
claimed inaccuracies or evidentiary problems).

12




C. If the Court Concludes That an Expert Opinion Is Required,
Mr. Sontag Qualifies as an Expert.

Although Mr. Sontag need not be qualified as an expert because his declaration is based
on personal knowledge, Mr. Sontag in any event qualifies as an expert for purposes of resolving
the discovery dispute currently before the Court.

To permit expert testimony, the Court must determine whether the proposed expert
witness is qualified by “knowledge, skill, experience, training or education” to render an opinion.
The dispositive question with regard to qualification i1s whether the opinion ts “within the

reasonable confines” of the expert’s subject area. Burton v. R.J. Reynolds Tobacco Co., 183 .

Supp. 2d 1308, 1313-1314 (D. Kan. 2002). As discussed above, Mr. Sontag has many years
experience, both academic and practical, in this area. He has been responsible for supervising
the source code control process on complex projects involving hundreds of developers at Novell,
and has had related experience at his own company, where he had overall responsibility for
software development, technical strategy, intellectual property and information systems as well
as general executive management. In those capacities he has led the evaluation and selection
process of the source control and source management system used by the large development
teams and he has first-hand, personal knowledge of the functions and features of those systems.
There can be little dispute that Mr. Sontag possesses the knowledge, skill and experience to
properly render an opinion here.

D. IBM’s Request to Strike the Entire Declaration Is Meritless.

Although Mr. Sontag’s declaration is entirely proper and should not be stricken, in the
event that the Court finds that some portion of Mr. Sontag’s declaration should not be

considered, the proper remedy is not the sweeping suggestion by IBM that the entire declaration
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be stricken. Rather, if the Court concludes that it will not constder some part of the declaration,

the proper approach is to strike only that portion, not the entire declaration. See, e.g., Trestle &

Tower Eng’g, Inc. v. Star Ins. Co., 13 F. Supp. 2d 1166, 1167 n.1 (D. Kan. 1998) (“The court

shall not strike the affidavit, but shall simply disregard those portions of the affidavit not based

on personal knowledge”); AH.L. Inc. of Del. v. Star Ins. Co., 10 F. Supp.2d 1216, 1217 n.1 (D.

Kan. 1998) (same). Here, IBM seeks to strike Mr. Sontag’s entire declaration without even
specifying the particular paragraphs of Mr. Sontag’s declaration IBM suggests are flawed.

As noted above, Ms. Thomas refuses to state what parts of Mr. Sontag’s declaration she
rejects; rather she states only that the assumptions underlying Mr. Sontag’s top-down approach
are flawed. (8/4/04 Thomas Decl. §5.) Given that Mr. Sontag’s discussion of this approach
constitutes less than one-quarter of his declaration (at most 10 paragraphs of 46}, 1t is difficult to
see how IBM can argue that, even if it is flawed (which it is not), that somehow poisons the
entire declaration. IBM says nothing, for example, about Mr. Sontag’s testimony relating to the
structure of CMVC files, the ability to provide remote access, IBM’s contradictory public
statements about CMVC’s functions, the ability to provide discovery in electronic form, or the
RCS system. All of these areas IBM simply 1gnores.

Conclusion

SCO respectfully requests, for the reasons set forth above, that the Court deny IBM’s

Motion to Strike the Declaration of Chris Sontag or, in the alternative, order the immediate

deposition of Joan Thomas on the issues herein.
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DATED this 26th day of August, 2004. ) N
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HATCI, JAMES & DODGE, P.C.
Brent O. Hatch ’
Mark F. James

BOIES, SCHILLER & FLEXNER LLP
Robert Silver, Esq. (admitted pro hac vice)
Stephen N. Zack (admitted pro hac vice)
Mark J. Heise (admitted pro hac vice)

Attorneys for The SCO Group, Inc.
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CERTIFICATE OF SERVICE

Plaintiff, The SCO Group, hereby certifies that a true and correct copy of the foregoing

MEMORANDUM IN OPPOSITION TO DEFENDANT INTERNATIONAL BUSINESS

MACHINES CORPORATION’S MOTION TO STRIKE THE JULY 12, 2004

DECLARATION OF CHRIS SONTAG was served on Defendant International Business

Machines Corporation on this 26th day of August, 2004, by U.S. mail, postage prepaid,

addressed to:

Copy to:

Alan L. Sullivan, Esq.

Todd M. Shaughnessy, Esq.
Snell & Wilmer L.L.P.

15 West South Temple, Ste. 1200
Gateway Tower West

Salt Lake City, Utah 84101-1004

Evan R. Chesler, Esq.

Cravath, Swaine & Moore LLP
Worldwide Plaza

825 Eighth Avenue

New York, NY 10019

Donald J. Rosenberg, Esq.

1133 Westchester Avenue

White Plains, New York 10604
Attorneys for Defendant/Counterclaim Plaintiff IBM
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