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today is Kay Westbrook (,}f 154

Will the reporter f;iv ase swear in the

o1

nig first duly sworn
and testified as wiiow 5 {

Q. ?&’iamingﬁ, Mr. Frasure.

A, Good moming. 09:05 AM

Q‘ ' just going to review some basic

H

you don't understand any questions that T ask g) 2ase

just M me know and Tl try to rephrase them so

n understand them. Q?:Gé AM
If you need to take a break at any time’
a:}d during

CU

just let us know and we'll take a bre

the course of the deposition either your counsel or

counsel for the Sco Group might be making object
1o the questions that I ask, please allow them a
moment 1o object before you begin your

then you can continue on with your answer.

And also if you have any questions

during the course of the deposition et me know,
06 AM
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@ez;; tion things with vou before we get started.
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as a consultant o Western £

1 in Burlinglon

was o consultant with

and-a-t

e ‘ half ye €ars,. Gggg
ven 1972 they mage

program; and [ belie
me an offer o become a direct employes, and 1

on a missile

|
: Wag

employed with them up untit 1987 in differens
capadcities

1 left Burlinglon to become part of the 05:08 A
AT&T Federal Systems at that time. In 1975 |
transferred Lo Greensboro, North Carolina, angd went
through several promotions, changing — ATAT | Rad
various entities T guess i you will within AT&T and
kind of transferred around those. 09:09 AN

My last assignment at AT&T was with k
Unix System Ucensing Group. Tleft there in 1987
and I began work for Kidde Aerospace in [ helieve it
was January of 1988, 1 was with them until 1993 when
I left to become a pariner in 3, in a private 09:
business; and in 2000 of July of 2000 I came back to

Kidde Aerospace and 1 have been with them ever since,

Q. Sovyou're currently employed by Kidde
Aerospace?

A, Yes, Iam. 09:10 AM
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QQ Hfﬁ{ can you state your full name and
address for the record?
A \;65 1t's David William Frasure

f-r-a-s-u-r-e. 1 live at 2306, Unit A, Sutton Place,

Wilson, North Carolina. 09:06 At

Q.  And can you review your educational
history with me after high school.
A, 1attended a school in Detroit, Detrol
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ersity where |

y of 5t Louis
in Aeronautical
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any studies after that?

at

e
LT

of times — courses | atlended
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“ollege for one semester, and then T went 1o Cahoki
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Q. Can you briefly describe for me your  09:10AY

responsibilities for the §i

e at AT&T?

A Iwas a manager of lice

ing of Unix Software

while you we

ng, 1 had 11
account executives that worked for me and they were 00
We licensed the Unix =

ssigned to various compani

Source Code and we alse provided sublicensing
agreements, and that was for people who would take

the source ¢ and make binary or object code

maodules or o;z@aié;‘s, ysterns that it would sell o 09:1
the, 1o the general pul o run on personal
computers or mainframes, large computers
I supervised those people and T'w
involved in all of negoliations with customers
wdding thedr ¢o cplanations. 1 39:1?

ed w

Unix é;(,@zzsifzg;

orneys that were

rouid work out side
we the

signe

~
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letters, letters of oxp

ements. 1 would
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They would try and answer all
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\df ypically 50 percent of the cases 1
Q‘f’mmf; . s was further questions and the Z
ey dml wanted o talk to SOMeone i 3 he best of my ki -
stm(@lﬁ sf couldnt satisfy 4 GANT: Chris, I'm g
“?8 and i}; a0 to Otis. Bul typic 5 vy break s 115 AM
k would gi j,)i,, i = docurmerd belore you proc ;
égﬂed o ;;}d’h‘w\a were the customers di / presume you'll agree
8 KAD: Sure. We cando that, |
ety A Just really alance of, g paragraph by paragraph through the
o Knovi we would, the account executives were, 09 ” AM 1O nof Mr. Frasure, but that's fine.
y f}hi‘i administer the agr reernents, they }*J@u%i? nec 1‘§ ’ (;" CGANT:  (Ovedapgping) we'd like (o .
hem, put they were also actively pursuing other 17 review it before you proceed.
companies t0 which we could license the source code i3 MR, KAC: %3.{ an take a short break !
25 based on their own I guess, incentive, if you 14 (;«:)essg off the
would, and drive, they would go out and try 1o secure { : 5 record, the time is 9116, 09:15 AM
s licensees to ficense the software. So it was 16 5 was taken.) :
ally 2 ioad balance type thing. If someone had oo 17 {REPORTER READ BACK.) %
maﬂy’ customers we would try 1o give them off o 18 THE VIDEOGRAPHER:  Back on the record, :
Jnother account executive that maybe did not have as 19 3
any. 09:12 AM 20 . GANT:  Before we Tjust 10713 AM 3
' (Off-the-record dic ussion.) o1 ke to renew SCO'S objection to not having been
EXHIBIT MARKED FOR 1DENTIF JCATION. provided with Mr. Frasure’s affidavit before this %
Frasure 1. morning, and we reserve all rights with regard to ;
; MR KAQ: You've been hamded, : 24 that conduct, including continuing the deposition |
¢ Frasure, what's been markec 1 as Bxhibit 1 of vour 09:12 AM 125 beyond the date and otherwise raising the issue with

eposition. Tl give you a moment o just rev dew  09:13 As 1 the court. 10:13 AM
thic document, and my first question Lo you after P MR. KAO: That's fine.
qu‘ve had & chance to review it is whether you 3 Before the break, Mr. Frasure, we were 39
cognize it of not? 4 Ipoking at your Declaration which has been marked as
A, Yes, I recognize it 09:13 AM 5 Exhibit 1 10:14 aM :
Q. Canvyou tell me his is? 3] MR. GANT: Chris, can I just ask you : 44
A. Thisis g, a statement that I have 7 to dlarify or be more i There are, there s a
ned based on questions that were addressed to me 3 cover document - : 4-
Ity explanation to, to an atforney David Marriott 9 MR. KAO: Sure. :
fegarding issues around the System ¥V Software 09:14 AM | 18 MR. GANT: -- to Exhibit 1 and then  10:14 AM
'Ceﬂsmi; Agreement: and he prepared this statement 11 there appear to be ten attachments o it 4
which I read, and made some changes 10 over the iZ MR KAQ: Sure.
[elephone, and once [ was satisfied with the content 13 MR. ¢ : 4
14 subparts of B

e just put on the 09014 AM 15
time that I'm aware of 16 MR KAOC: Sure. Right !
atthis dﬁcumeni §xas been provided to counsel for 17 referring to the entire Dxhibit 1.
£ oand 18 identify for the record if you %@{;k at
do vout the

fore

that YOu Sic fonpes W14 AN

to provide knowle

27 AL Yes !
23 0, And fooking at the — there are ten
% nent, do you recognize those Lo be
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Mr. Frasure, in signing your De
Al 5. 10:315 aM
Q. Now, if you can tumn to page one of the

Claration, I'm just to. geing to walk i‘%‘efﬁ:sgi‘ with

you each of the statements that you make in this
Dedaration, and first I'll ?.aw you review, 7?7
MR.GANT: You mean page two? 10015 AM

MR. KAO: Page two, excuse me. First

' have you look at paragraph 3, and ' you to

review for yourself and my question is whether that

is an acaurate statement.
MR. GANT: Objection, vague. 10:16 AM
MR. SZYMANSKI:  You may answer.
MR. KAO: You can answer,
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Q. Now paragraph & refers

E!\aa?{{? that 4. The

eements,

That is correct.

10:18 am
al the document behing

Q. Can you look
Tab 1 of this De
A Okay.

ration?

Q. Is that document behind Tab 1 the
software agreement that i referred (o in Vour

10:19
Dedaration? "

A Yes, itis.
MR GANT:  Objection, vague,
MR.KAG: And did YOU personalh
negoliate the software agreement that is
of your Dedlaratio
MR. GANT: Objection, vague,

b{f;zma‘ Tab 1 iG:i

You can answer,

Q. And If you iook at the hottom of the

Q. Now the second agreement that is
referenced in paragraph & of your Declaration is the
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A, Yes, that's correct MR. KAO:
15 Q. And Tl have vou review paragraph 4 to A Yes.
20 vyourself. 10:16 AM
21 A, Yes, that's correct first page of the docum
22 MR.GANT: Move to strike. There was your signature?
23 no question pending. A Yes, itis.
24 MROKAD:  Walt for my, wait for my
25 guestion. Have you reviewed paragraph 47 10:16 AM

Page 14
i A, Yes. , 10:16 AM 1 sublic

Q. Andis paragraph 4 an accurate

MR. GANT:

Zm g@mg to object to thi

10:16 AM
s the qu »“—Sism Is vague awf compound. There
are mulf p%e statements obviously contained in each
paragraph, that the question without more specifi
is meaningless.
MR.KAO: Fine. Let me rephrase,
Ms. Frasure, is each sentence in

i mE
msoiar a

10:16 AM

paragraph 4 of page two of your Dedlaration acc: wate?
Yes, it is

Q. Canvyou plea

review paragraph 5 for

A T

A Tve reviewed it

Q. Ise

ach sentence of paragraph 5

Q. Can you review atagraph 6 for me, 10:17 AM

A Tve reviewed it
Q. Iseach s

[ AT T N T

)

your Decl

19 agreement dated February 1, 1985, Do
you see that?
A,

-

b7 of
your Deg document
behind Tab 2 of your Declaration to be the
sublicensing agreement referred to in paragraph 6 of
your Declaration?
A Yes, do.
MR. GANT;
MR. KAO:

se agreement that i

Olijection, vague, 1
Did you personally negotiate
behind Tab 2

this sub

MR GANT: Objection, vague.

Mr. Frasure, if T could

of an opportunily 1o

Thank you,
i you i

do you 10:19 AM;

jon, vaaue.
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o customer as ;kuﬁ for is for

So they, they were
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te what th
nfication PUIPOSES.

ifferent. 7
Wwhat do you mean py the statement that

T&T‘J intent to hold all ficensees to the
me bamc standard?

A IfwepD provided danfl
e letter, that 5ame i language woul id be used if, i
e customer asked for clarification of a paragre ;a

woa%a provide that; and

jornina, na

if another customer

hsequent to that asked for clarification of the
ragraph, we would attempt use exadly the same

‘ xisted that
nguage that we had ectablished would then be
Il the System V Agreements

fiversally applied o a

to, to that point and in the, in the

o

MR GANT: Objection and move 10 i
Ke. -The answer is non-responsv
MROKAD: And we

T T PO i .
T Technologies' policy at the time — Lo treat

s that ;mssuaut o

nsees the same?
MR, GANT:
nlerrupt. Chiection

Chyris, didn'tmean

. compound,

wiring the period from 1984

ficensing software

as your position agan within ATH

3 10

10:2¢

lanquage that we had previously been given 1o another

28 AM

AM

T 10:29 AM

T
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What was your day-to-day involvernent
with the Unb
from 1984 through 19877
MR, GANT: Objedlion, vague, compound. 1
A, The spedfic licenses? uments

that are not spedfic to a customes?

stem V licenses, during the per

1030 AM

MR KAO: Thatls correct. Just
let me Uy

to re-ask

10:31 AM

I mean what v
not confusing.

license 5 your -
it in a way that's

A, Okay.

AR KAD:

is the day-to-day what it is

jcensing of {he Un

Same 1}3}}8{1%0?;5. 10:31 AM

relation to the
MR, GANT:

e —— T -

s or potential

A, 1would talk to ficens
licensees providing darification and, and verbal
content. One of the things that, that 1 kept track
of was the items that we continually got, asked
and we tried to address those down
the software

ns about,
;ar\d perhaps revis
ag:eestzemg that would take

ions to
place tater on.
There was a lot of administrative

duties that I had responsibility for my acc ount
I was invoived in trade show planning
So there

executives. 10:31 AM

planning seminars and so on.

and seminars,
was a variety of activities. My fufaé;m was not

10 of your Dec ‘dz‘aii@ﬁ into the ?é:u"ifil? i

(AT

o period from 1984 through

licensed Unix

987, A
Syatern Vo and other Unix 5

related matenai

licensees,

| Frasure?

o compound,
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rio @the? tnix Source u[}&sz. Caﬁ VOl tei; me,

Syﬁ'em V what other Unix Software AT&T

[ R P Y

|G R SV

s ticensed to customers?

I missed part of that, I'm

Can you read it back?
MR, KAO: Okay.

[ S T S S
WY o) o

o)
o

P
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)

Source bede dnd my queastion is,
System V Software, what other Unb
Technologies license to customers durur
periad that you wi

MR, GAFH: Objection, foundati

P
L) I et
S b
I W)

J

)

i

g
[

Unix?

files - Wéih respedc o what time

e

arify that.

3 mg {\ﬂj {rf}ri
1984 through ‘87 were yvou familiar at all w ith
terms of the lice

sing of prior versions of the %55;2{
operating system?
MR. GANT: Objection, va
A, Yes.

Ju€, compound. 1035,

MR. KAO:  And w?aak other versions were
you familiar with the terms of the licensing form?

MR, GANT:  Same objection.

‘ A, There was a number of Versions, went by 10135
different name, system 37, different eioa&a of 37.
Those are the first ones th:
cannot recall any ij‘sers at this point.

MR.KAD:  For individua! customers did b
thelr files at AT&T during this time period 1984 10235 AM
through "87 contain licenses for all of the differant '
versions of the Unix operating system that that
customer ficensed?

MR. GANT:  OCbjection, foundation,
compound, vague, leading. 10:35 AM

Cu

“Documenters Workbendh” that was source code.

as a n{;mb&f Gi of add-on type

e the source code from

[y
[owIRIRS ST v o B NVARE w4 T s BN VW S 5 Y

ot
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N

ot
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?viR, KAO: You can answer, 10236 AM
A a licensee, once they took out their

i:enge with Unix, whatever that was, which

ave been years prior to my coming with the ‘
organization, the files were maintained aﬂd updated 1036 AM
with every new ficense that was issued to them i

Tl have you read into 2,%35 record
ph 11 of your Declaration?

A

A. The standard software agreement

pursuant to which A7

licensed Unix
related materials,
software product
the agreement, grantc
1o use the code, sub

. Is that a true staic

MR, GANT: Qbie

ment, M

v, 15 L your

iyt O TVAIARE
> that SOFTWARI

wed termy in th
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Obijection, feading, 10:37 i nsfer of anything .
ndation {es the licensed ;
A / S, 2 < G
o materials, 1L would be inconst .
; T AR « AAre 5 rir :
‘mderﬁ&“'” A j wWale < Al i
peans? e !
: v 7 sing Unix System V 10 say that the
s for Sgwwggmn calls fe v a legal cond 8 ravisions apply for instance to our
Mz, KADT 1 answer the question. 9
A lrwas the Unix Source Code provided on 100 10
agnetic 7 media or print ted media, contained all the 11
Q&jmt \tation, Prn wed documentation that went along 12
«;;th the magi netic media © telt vou how o install 13 MR, GANT:
kt how to use &, what the file structures were, how 14 A.  --ves, 1do. SO,
ne-file el ated to another. That ype of thing.  18:37 AM 15 MR, GANT: The objeclion is vague,
MR, GANT: Could you read back the O 16 compound, lack of foundation, calls for speculation
ad the A pleas se? 17 and legal
(RLFL TER # BACK.) 18 You can answer the que
MR, GANT: Mave to strike as 19 A, Yes. !
non-Tesponsive. 8 AM 20 Now, fooking a U} @ provisions that you 10:42 AM
MR, KAD:  How is that non- rESPONSiV 21 referred to in your Dedlar .fag! }
MR, GANT: T think it 3;)&}« for 27 through them one by one, {he fi .
teelf, The question was what the terms.means, and 23 and vou can look at, for example, the document behind 386
the answer was not 3 description of what the term 74 Tab 1, which is the software ag reement.
means. 38 AM 25 Are you there? . 10:42 AM -
37
af. KAD: 11 have you review 1 Ao Umrhum. 3
paragr aph 17 of your Declaration if you could, JA Q. Andisityou
3 looking at the software agreement, Sedion 2.01 that
4 the rights and restrictions tained in that Sedion
5 CFTWARE PRODUCTS — in capital 10:42 AM
6
7 ML GANT: Pmgoing to objed Of
n, compou nd, v g multiple grounds, and Tl list the buflet points in
: ; tegal C(}QC}US@Q, 9 a second, but I'm fundamentally o confused because
Ca%;s for specuiation. 1G:40 AM 10 section - paragraph 12 doesn't refer spedifically to 1034 43 AM
Vm KAO: You can answer the question. 11 any exhibitand y aufre direding the witness to an i
12 exhibil.
13 S the quegion is improper o8 that
14 basis and is otherwise very 0 mpound
AM 15 foundation 0:43 AM :
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@dmo?@g eg; is that ﬂg?st?
10:44 AM
Q. 5o you understand that in paragraph 12

of your Dedaration you're refefring to the sections
in those agreements,
Objedtion, vague. 10:44 AM
Now, referring to the IBM
Software Agreement, Sedtion 2.01, looking at that
section, is it your understanding that the rights
that AT&T was granting and the restrictions that AT&T
was imposing on the Unix System'V, refers to -
strike that.

Let me rephrase.

MR. GANT:
after
MR. SZYMANSKI:

10:44 AM

is it your understanding tha
are Agreement applies to the
in Ca;)zzai ietters?

o

L GANT:  Same chiections. 10:46 Ap

o

MR.KAO:  And finally looking
Seddon 7.1, is & your understanding ﬁ section
7.10 applies to the
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transfer of any source code that was written by the
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Page 38

10:44 aM

condlusion and compound. ‘ 10:47 AM
MR. KAO:
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n and a legal

KaO: You can answe

rictions were put on me actual

MEL the guestion.

A The res

Unix System V s
jicensed from
the requirements,

e — had 1o follow the,
ictions in the software

agreeme ent,
Q.

ead, Mr. ,F:aswﬁ
ration into

e record?
10:49 AM

eement also

A Yes.
The sta

ndlard software

granted licensees to the right to modify
Unix System V source code and to prepare

derivative the code, as

AT&ET Technologies inten

“ode product, that the licensee
P 10:48 AM

10:48 AM
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s intend thro

e

and deri
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> just so T und
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© are SOme 1
MR GANT:
A That u
MR, K
o - strike that.

COredt.
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To what would the restrictions apply

MR. GANT: Same objections.
pply to the modification or

contained Unix S

ontained Unix 10:51 AM
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vicated to our licenseis
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and as we Commur
although the licensees owned their

maodifications and derivalive waorks, since

ey created them, and were thus permitted
1o use or disclose them as they might
fications

nsisting of any Unix

choose, those portions of the mo

or derivative

WO

o)

were subject to the
he licensed Unix

in Pamjfsp?* 13 of your Declaration to be true?

MR, GA

'gg;é?‘i}ﬂ'
; .
facks foundation and catis

for speculation and a
legal conclusion, 1050 AM

A Yes.

MR.KAO:  1s & your understanding

that in the software agreements that ATRT

and derpy,
Product?

stem V Software

10:49 AM
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MR KAQO:  Were there any restrictions

on IBM's or Sequent’s use of the code that they
developed on their own that was in this modification

or derivative work?
MR, GANT:

Same objections. 10:52 A

Technolc ended to impose with respect to the

* fimited to the
ntained in that,
Works?

ons or é%:nvat;

modificati o Works

Unix System V source code that was ¢

in those modifi r derivative 3

me objections.

Z
i



ey

[ N L R N T S T )
AV O o B e R R SA T ¥ T

B
JEsN

o)

MR KAD:

licensee could use how it wanted code that it

e of whether a

Hoped on its own somett

ce ung that was disc
with licensees during the time that YOu work
AT&T from 1984 to 19877

MH. GANT:
objections, but just to make dear, the guestion is
feading, vague, compound, facks foundation, calls for
speculation and for 3 legal condusion. 10:53 aM

MILKAG:  You.can answer the question.

A, 1 forgot the question.
Q. Let me restate the question.

The question was simply whether the
issue of whether a ficensee could use code that it
developed on its own was discussed amongst ATAT
Technologies and its licensees during the time period
that you worked at AT&T?

MR, GANT: Same objections.

A, Thatis correct it was discussed. 10:53 amM

MR.KAC:  And what explanation did you
give to the licensees that you talked to regarding
their right to use their own code that they
developed?

MR, GANT:  Objection, vague and - 10:53 aM

I think these are same

10:53 AM

4%

|

Page 46
compound. 10:53 AM
A We explained to them verbally, and if
equired in writing, that we did not own, tried to

darify that we did not own the s0Urce code that they

fated theirselves. We had no inlerest in that. 10
MR. KAO:
for the record paragraph 14 of your Declaration,

MR. GANT: Sorry, before we do that,
could T just have the last Q and A read back, please?
(REPORTER RFAD E {K) 10:55 AmM
MR. GANT:

0

Let me ask you to now read

jection, move to st

Turning back to paragraph 14

of your Dedaration T think where we were is that |1

had asked you to

paragraph 14 into the reco 10:55 AM
Mr. Frasure?
A Ineard

ftware agreement, again in

y versions of the standard

uding the i83m

Software Agreement and the Sequent Software

Agreement, Se

{ollowing lar

e el N Y

el

software product provided the re

materials are treated hereunder

the original software product.

language d :
Lo give AT&T Technologies the nght to S
assert ownership or control over k
modifications or derivative word prepared
by its licensees except to the extent of
the ficensed Unix System V source code that
was included in such modifications or
derivative works,
The term "resulting materigls® in

the context of the software agreemengc was
intended only to mean those portions of a
licensee’s modification or derivative works
that included the licensed Unix System v
source code.

Q. Do vyou belleve each of the sentences in

10:56'am

fiow paragraph 14 of youwr Declaration to be true?  10:57 aM

MR, GANT:

Ks foundation, ¢

Objection, vague, compound,

lis for specud

oY)

1 and a legal
conclusion.

MR GANT: Am I sheaking loudly enough? 10:57 AM

MR, KAD: Did you have any - 10:57 AM
derstanding during the time that you worked at

from 1984 o 1987, that this lane uage that you

ed inyour Declaration in paragraph 14, gave any
fight to ATET T nologies t

use and disdosure of code ¢

themselves?

ver here o we can get it down,
Did you have any understanding during
the time that vou wers employed at ATRT from 1984 to

1987 that this language in Sed

Techno

thi

gies aiy rigl

\ S . - o S
sure of the code that thoe |

own?

MR

A We

¥ “W’%i‘a’l‘Jii{B OvVer, over

¢ heensees prepared. wrote

theirselves
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‘ ML KADD  You can answer the aqu 1 erivative works of Unix 11
i A 1 was to expressly convey that i ié'%M ? 1V were not subject to the software
i {s and concepts in their 3 s ab all. Licensees we CRy
2 that AT&T had no da 4
i ver the software. 5 ) believe ﬂ‘n se sentences (o 11:
’ 6
] e ) "
. ded this same provision 1o apply to 7
8 sees as well? 8
¢, leading, 9
9

11:11 AM i£ A, Yes. } 11:14 AM
11 MRCKAO: T just ke 1o note for the
ecord that my guestion was, 2

o
Pd
4

And why is that? these statements

12 ) )
1 A Our policy - 13 true, and you had a long running obie
“ MR, GANT: -~ same objections, I'm 14 I don't see how iy question at all
i 11212 AM 15 raises any of the objections that you state for the 11114 AM

' 15 Our policy was as 1 had stated earlier 16 record. But you're entitled to state your
17 that if we providet 12 software 17 objections
18 agreemernt then that < id apply to all i8 ME.GANT:  If you would want withdraw
1 licensees of that, of that agreement, Uni stem V 19 and reformulate the question I'm happy to explain it
Ag;eemem which we are, we are talking about; and if, 11:12 AM | 20 to vou. If you're not going to withdraw the 11:15 AM
i 21 question, then we can just move ahead.

N e

I=J

MR. KAO: We will move ahead.
Can you read paragraph 16 of v
paragraph into the record, Mr, Frasure.
A.  AsTunderstood it, and as Ibelieve  11:15 AM 37

36

Sysiem ‘~f Software ,;agrmmeni;
(.  Would that be the «

licensee did not have a side letter similar to the 11:12 AM

b
S L

~J
(¥

Page 60 3
‘echnologies gave to IBM? i ATET Technologies intended it at the time 1115 AM
T: Would you please read back 2 Section 2.01 did not in any way expand the
3 scope of the software agreement to restrict :
ER READ BACK) 4 our jicensees' use, export, disclosure or
GANT: Objection, leading, vague, 11:13 AM 5 transfer of their own original code, even 11:15 AM
lack of foundation, calls for speculation and a legal 6 if such code was contained in a
conciusion, 7 modification or derivative work of Unix
A Yes. It goes back to t’ne last sentence 8 System V. The purpose of the software
of Qﬁfﬁgraﬂh 9, this document that I signed. B agreement was to proted AT&T ?g{fmgiagies,
If I can read that sentence: 11:13 AM 10 tnix System V source code, and was never 11:15 AM
While the fanguage and side letters to the i1 meant to encumber our ficensees’ own work, i
ficensees may have varied from one licensee iz Q. Are the sentences in paragraph 16 of
1o the next, and while some licensees did 3 vyour Dedaration true?

not ﬁavg side letters, our intent was to MR. GANT:  Objection, vague, compound,

[ O
o

hold all ficensees to the same basic 1113 AM 5 lack of foundation, calls for speculation and a legal 11116 AM
standard. 16 conclusion.
MR, SZYMANSKI:  Let the record seﬁ{}d 17 A Yes.
tha? the witnes eading from paragraph © 18 MR, KAD:
19 i
11713 AM 20 A, Some of our ki 5 AM
21 ~ation that they, n

an T ask you to read rwwned and

derivative works pre

We invariably providec

clardfication, both orall




i %’( eping wi ’ﬁ
respect to all Of our 5;{;{3?}@{33 under the
standard software agre

Q. %e the iﬁa‘ﬁm

;am: ntent wit S

ents in paragraph
Sam{: objections.

ﬁR Kﬁ‘«@ Sitting here today,
Mr. Frasure, do you recall specific instances that of 11:16 AM
licensees coming to AT&T Technologi
darification with respect to Section 2.017?

WU

Q. Can you, can you describe those for me
to the extent you remember them?
Well, obviously 1 remember the it
the IBM negotiations. I remember
tal Equipment Company, DEC as
in New England.

they were cal ieﬁ‘ t

who were in California.
Micro Systems In Cali f“:m*a
I can remember it with Atari
poration in California. There was a company
e@i Opus that was in California, o-p-u-s. Tcan 11:17 AM

[ S R N
Poud e

Lad

[
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N
93]

it that we pro o “gfif o iamnmw i
nol represent a chan

software

whal AT&T 'i"z chnol ﬂgs{: "35537‘3{3&@1
sert any
ngm to control Js{z use aﬂd dis ”*ef,u:i* of
modifications and derivative works prepared
by its licensees, except o the extent of
the ficensed Unix System V source code
induded in such modifications and
derivative works.
Q. Are each of the sentences in paragraph
18 true?

MR.GANT:  Objection, vague, compound, 11:24 AM
lack of foundation, calis for speculation and a e egal
conclusion.

AL Yes.

MR, KAD:  And if you can look with me
at the letter aehmj Tab 4 of your Dec aration, is 11:20AM &
that the letter that you're referring to in paragraph
18 of your Dedaramﬁsk{

A, Yes, itis.
Q.  Andin particular on page two of that
letter, paragraph 2, is that the paragraph that 11:20 AM

recall discussing it with them, and there was various 111
other telephone conversations and meetings that the
same subject was, was discussed.

N I

r
[%a]

on, on !ﬁ‘&““s ’i)a és g the Eanmaf‘e

=i}

Objedtion, vague,
that we exerdse
over i’}at, \.Bf source code,
theirs fw 2 i@ ﬁf} whatever they wanted to with t?z

[
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paragraph 18 o

oy
e

(%3

T

For Qx&m;}ic ;3:35“

ey

feat

d

1
if

Tare own *fﬁ i}; i??*

o
you're referring to? T 11:20 AM
A Yes.

Q. And did you participate in negoliating

er behind

hat appears mn the

MR.KAD: Did yo
time that the glﬁ??ﬁié"”ff i
ment was intended to change the rme
of t

1Y Software é%qsézsmsz:t 7

201t wpears in the Unix

What then was the

wysens had

nsing :
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3
ifyir s{; the language of our A
ements o 5 -
even furthe b Q2 }0 you kséu w why it's named Dollar Fcho
;Qwi)dm@f ons and derivative work f' by an ‘z ch mit 4 N -
sq the extence of the lic d Unix 3\;&3‘,{}%’?3 7 ) V“‘{ i” the Unix of é ng system gi, o doflar
;j source code induded in such . 11 } sign s’:, is im; pPromyg ; yv:mz,fssygu would always come
modifica and desi\z;‘:i%w works. ;3 to a dofar, ,L&;m that you can use 11:38 At
The Dollar Echo newsletier was . if you want to Miﬁl something in it will echo it back
) PP 12 5 b was just. T can't remember how we
pu sblished by mefjﬂﬁi@m oales gﬂdﬁ ) 13 came up with the name, but that's — but the dollar
Licensing group for a licensees of Unix o o 14 is the Unix prompt sign, so that's Ma it derived
- Systern V, and was in tended, as we putitin 11:22 7 15 fron 11:38 AM
the newsletier, to keep the licensees 5 0. now to paragraph 20 of your
abreast of any product announcements, 7 Declaration can you read that into the record?
policy changes, compary business and 18 A, The April 1985 edition of the Dollar
pricing structures. The guidance we 19 Echo, a true and correct copy of which is
published in Doilar Echo applied to ali of 11122 A 20 attached hereto as Exhibit 8, summs 11:39 AM
AT&T Technologles Unix System V licensees, 21 presentations T made at seminars v
including IBM and Sequent 22 =chnologies in New York and Sania
(. Are each of the senfences in paragraph 23 Clara, outlining the changes and
19 of your Declaration true? 24 clar '?ecahonv that we intended to make to
MR. GANT: Obijection, vague, compound, 11:23 AM | 25 the standard software and sublicensing 11:39 AM
1 agreements in order (o make the contracts 11:39 AM
2 more responsive (o the needs of the
3 licensees.
4 With respect to Section 2.01 of
AM 5 the software agreement the newsletter
minutes, 6 states that [1] language, somry, that
MR, KAO: Yeah, that's fine 7 language changes will be made to darify
THE VIDEGGRAPHER: - Going off record 8 ownership of modifications or derivalive
the time is 11:23. 9 works prepared by a licensee.

(A recess was taken.)
THE VIDEOGRAPHER:  Back on the record,

11:34 AM

ghg time is 1 11:37.

M?{ KAO: Before the break,

we were locking at

Dedaration: do you fe
A Yes

Oi«}y Ang

paragraph 19 of yo
iember that?

in paragraph 19:

[RC
)

ot
P

At the seminars, and again in the i1
newsletter, we emphasize that the changes
we would be making to Section 2.01 did not
alter the meaning of the standard software
agreements that our Unix System V license

had already entered into, but instead were

wed to provide darification as to the

original intent of the section.

Are the sentences in

ation true?

5 foundatior Is for spec \}1,;2 on

a aw;AZ conclusion.

A Yes

CKADT Now if you can fook at the

document behind Tab § of your

139 AM

11:40 AM




£e

veE

» be & :
A Yes, Z ftware packages. %p
3 Do you, do you re 3 i§}§{,ﬂ,; ation,
4 FEcho ument? 4 axi\jmi%(}éé@,; f using b X w?twrire how to Diepare
5 A 11 5 drivers for printers and so on thas WETe Coming oyt 1143
& tion, vague. & mere was technical information '
7 M;{ KAD: Didwou have any 7 provided, new product information, and business
8 responsibility for preparing this Dollar Echo 8 changes, sofiware hcensing agreement changes ag we
9 newsletter in Aprif 19857 9 have said here,
10 Ao The people that prepared it worked for 11:40 AM 10 MRELKAOD If you ook at the very last 11:43 AM
11 me, and much of the content put in here, particularly 11 bullet point on this page five of the Dollar Fcho
12 regarding the licensing agreements, was put in 339;’@ 12 newsletter, the heading Is "Clarification of
13 at my direction as well as the direction of the AT 13 Ownership of Derved Works.® The bullet point reads:
14 attorneys, 14 Language changes will be made to darify
15 Q. Andif you turm fo pages, I guess turn 11:41 AM 15 ownership of modifications or derivative 11:43 am
16 first to page five of the Dollar Echo newsletter, 16 works prepared by a licensee.
17 there's an column headed "AT&T Announces 17 Is that the language that vou dise
18 Changes/Clarifications to Software and Sub icensing 18 in paragraph 20 of your Dedaration?
19 Agreements. Do you see that? 19 MR. GANT:  Objection, vague and
20 A Yes, 11:41 AM 20 leading 11:44 AM
21 MR, GANT:  This is the page number, 21 A, Yes.
22 it's not actually the fifth page. So the record's — 22 MR, KAGC: Do ;@u remember making
3 MR, KAO: - sure. It's the page 23 presentations regarding this particular point
24 that's numbered five at the boftom, 24 regarding ownership of derived works at seminars?
25 Did you review this section of Dollar  11:41 AM 25 MR, GANT: Could you read the question
Page 72
1 Echo prior to its publication? 11:41 AM I back pieas&e‘ 1:44 AM
P MR GANT:  Objection, vague, lack of 2 FEPORTER READ BACK)
3 ndation. 3 ,ag; GANT. ction, vague and
4 A 4 leading
5 MR, KAQ: The, the first ;Jaragi‘a;}%z of 11:41 AM 5 A s
6 ion discus siness and technical 6 MRLKAD: What do you :Vemembe{ te
7 seminars held March 3 through 4, and Mam‘ﬂ -7 by 7 ficensees about this point at the seminars that you
B Dave Frasure, Sales Ma nager, DG you see that? B a;nduciﬁd?
a9 A, Yes, 9 L GANT: Same Gi}jg«iazf‘
10 (. Do you remember the business and 11:42 AM 10 A Idid 2 narrative, but at that time we  11:44 AM
11 technical seminars that, that were §seéd? 11 had flip charts that was real ty i}s?@fe omput
12 MR, GANT: ¢ ion, vague, compound, 1z i up o the acreens and <o on, But |
i3 Sorry, 13 of flip charts that were pr ed by an
14 A 14 artist i you will that just had large blodk lett .
it B 1142 AM 5 of the new language that we would be pasing, and 11:45 AM
16 those sem 16 it lors either struck out o new
17 17 : adding ?tjf to the para
14 18 The lawe
19 0 come Lo a seminar, it that, the
20 We 3 wad Lo, since we with compari el T
¢ rally their aftorneys or busin
representatives, each person who
23 had to!
74 U remember ma ot
ber explaining the changes reg i




A ] rome mber expla

13 graph ves, which would include de
4 paragiad ‘

\M;A/c and 1

gst that we, ATAT had oo intent to
that they

hat's what we

dlaim owner ship to that softwe

[l .
11 developed thew :

2 told them +o the extent it did not contain Unix code,
ped i, i they wrote I, it was

11:46 AM

selves. I essence

o putif they develo
their code. They wied that,

Can you read back the (Q and 11:46 AM

=
P e

Yo

[#5)

N

MR GANT:  Oblection, foundation.

A

did, ves.

particular if you can

yage the fled pac

on headed

11:49 AM

neywsletiern,

\sm

inany way a departure from the original
intent of ,»ea:‘ix@a 2.01.

cos in na
11085 11 P

ragraph 21 of

Frasure?

ection, leading,

fis for 51
a legal o
A Yes,

Mp KA
nent

: If yvou can ook with
te docur

und Tab 9 of your Dex

That agreement includes the
follovang lang

“h nght to use i

age:

wiudes the

right to modify »w%

contams any g:{m si;f a software pr

reement, 5 1

& A Yes.
(REPORTER READ BATK.) i7 . Didyoure s section of the
Mg KAO: Turning back to :f{j W 18 ar Echo newsletter before it was sent out to 2
Declaration, can you read paragraph 21 of your i9 ;
* Declaration into the 1 ecord please? 11:47 AM 20 MR, GANT: Chjection, va 11:49 AM %
A Yes Y121 compound. .
The August 22 AL Yes.
true and CoiT 23 MR. KAO:  And looking now at the first
hereto as Exhi ' 24 lumin there's a paragraph that begins Section 2.0L.
25 the changes we 7 11:47 AM 25 Do you see that? 11:49 AM
Page 74
software and sublicensing agreements 11:47 AM 1 11:45 AM
With respect to Section 2.01 the A fiscuss in
newsletter states -~ quoting here Section 3 .
2.01 the last sentence was added to assure 4 leading k
licensees that AT&T will claim no ownership 11:47 AM 5 11:49 AM
in the software that mey developed, only & MR. KAO: Turning back now to your «
the portion of the software developed by 7 i@ra, can [ ask you to read paragraph 22 into %
ATAT, g8 rd? .
Again as we made dear in the g An example of the revised language :
newsletter the revised language was added 11:47 AM 10 referred to in the Dollar Echo newsletter 11:49 AM
only to assure licensees that ATRT i1 appears in Section 2.01 of the software
Technologies did not claim any right to its iz mu;t betweer / i i
licensees' original work contained in 13 anta Cruz Operation, Inc. entered
modifications or derivatives of Unix 14 to in May 1987, a true and mrffft O
System V. The language did not represent 11:47 AM of which is attached hereto as 11:50 AM

50 AM




L

product. ATET-IS - Information *:y tems

claims no ownership interest in any

And jw;% S0 e rer

ortios 2 ar, whal is your underst;
of such a modifica iive work 3 fed and to
. 4 MR &, fack of
5 foundation, calis for specdlation, for a lega 1153 a0
it 6 condlusion,
s s pfegzﬁt in the si;méaz*d Unix System 7 MROKADD You can answ er.
18 licenses executed after August 1985, As 8 A, Homeans that any source code develn oped '
H stated above, however, the revised language Y by the licensee, originated by the lic censee, is the
IO was intended only to darify the original 11:51 AM 10 property of the licensee. They own that source code, 11:53 Ay
RS meaning of Section 2.01 in the standard 1 and AT&T makes no daim of ownoers ship in that soyrce
Z software agreement, agreement, not to code.
TR change it 12 MR GANT:  Could you read back the
W ATET Technologies interpreted 14 question and the answer please.
Section 2.01 of all the software agreements 11:51 AM 15 (REPORTER READ BACK 11:54 am :
the exact same way. ' 16 MR.KADD Was # the case then from
Q. Is each sentence in par ragraph 22nd of 17 ATET Technologies’ per spective that the glueﬁgea
your Dedaration true? 18 could do whatever it wanted with the source code that
MR.GANT:  Objection, leading, vague, 19 it developed?
compound, lack of foundation, calls for specuiation  11:51 AM | 20 MR, GANT:  Objection, vague, leading, 11:54AM
21 and legal conclusion. 21 foundation, calls for sme»wau ion and a legal
72 A Yes. 22 conclusion. Compound,
i MR KACT  If you could turn with me 1o 23 A, Yes.
document behind Tab 10 of vour Dedaration. It's 24 MR. KAO: You can answer.
42‘5 the last one. 11:51 AM 25 And again, just so 'm dear, st 11:54 AM
Page 80
Do you recognize this software 11:51 amM 1 your understanding well — strike that. 11:54 AM
ement? 2 Do you unde
Al 3 appears in the Santa Cruz Agres
ves., 4 mean -~ strike that,
A 5 Let me ask it in 3 clear way. 11:55 AM
ally in negotiating the software - & Do you understand Section
vetween AT&T and the Santa Crur operation? 7 s in the Santa Cruz !\’zmﬁmasﬁ
A Yes. 8 different than th
Q. lLookingats 9 that we boked at earfier?
agreement, which is on 18 MR, GANT: Objection, vague,
A Yes. 11 Hack of foundation, calis for specuiation and for a
. Is that the Section 2.01 that you 12 legal conclusion.,
discuss in paragraph 22 of vour Declaration? 13 Ao There is no difference in mes ng
Ao Yes,itis. I'm 14 between the two par
MR GANT:  Vague an leading. 10:52 AM 15 MR.KAD:  The same question with 11:55 AM
MR KAD: T guess just for the record. 16 respect well — strike that

nding that

that a

Dptars in

ATET developed and th

cho news

11:52 AM




version of

your Dedlaration true?
MR, GANT:
compound, tack of found

A Yes.

system V licensees, that

1 software agreement, did ;’1 H &
k and exec dt\K a new 1@&91*}%?
MR, GANT: Same objections.

74 ficensees (o come %m
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standard s¢
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sw censing agreements
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ﬂ Pa;cii;fs sentences
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oy
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§ and for a legal COMK Jusion.

MR. KAO: Wéih resp

Pl
L)

e

[ )
i

that to them.

A

i)*szciaraiiem, can I as

the

< the question and

Did a licensee have

te a new agreement (o get the benefit of the

hanges?

Objection, foundation,

record please?
Thus, whether or not AT&0 Tec
had provided a side letter to darify the

A, No.

and pul into subseq

please.

Al Yes.
Q. you ©
Well — strike that,

biain these bener its?

u?d mcpw 4
i‘ighéi? in gﬂ{: new <
2 would 1 )

O *f;,l e

spedmen

I

MR. KAO: Isitthe case
?e&‘moée«g%es intended for t

tad P

FAN

benefits of any new langua was written by AT&T

o

MR. GANT: Couldy

-

{REPORTER READ B
MR. GANT: Same objections
MR. KAQ:  You can ans

municate that intent that

8id you communicate to i

L
[l
s

s

oy i a
they did not hiave to enter into new agreements o

MR, GANT: Same objections

copy and it would apply,

Wl

language of their agreement,

treatment of 1
WOTKS, O

assert ownership or control
portions af a mcrd fication or
contain our license ijnix
Systern V Qedei Cm; icensees,
8Ma

work that

not use and disc
x System V source code, ¢
as ;wrmsi*e@ i)\, the license ac

license

nodifications or derivative
alter the language of Section
2.01 of the Staﬂdafd Sof’(wurﬂ afeun

To m\g kmowieégg no

e modifications or derivative
they created, provided that they did
lose any portion of the
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Infact some of ATRT Technolo 1 M Agreements and Sequent Agres
licensees later developed techng ology that 7 and Sequent were and are free to
AT&T Technalogies wished to i integrate int 3 export, d any AIX and
the Unix System V software. We er ered 4 Diynix ot for those
into cooperative development agreements ) 2:02eMi o5 portions of ALX and Dynix code that contain 12:0¢
with a number of these licensees becau: 13 license Unix System V source code; unless
did not otherwise have rights to their 7 otherwise permilted by 1BM Agr nents ar
modification or derivative works or their B the Sequent Agreements,
other stand-alone works. Indeed under the Q. Is each sentence in paragraph 26 of
license agreements we did not even have 12:02PM | 190 your Declaration true, Mr. Frasure? 12:05 py
copies of the modifications and derivative 11 MR. GANT:  Objection, leading, vague,
works developed by our licensees in either 12 compound, lack of foundation, calls for speculation
source or object code form. 13 and a legal conclusion,
Q. Are each of the sentences in paragraph 14 A Yes.
25 of your Declaration true? 12:02 P 5 MR KAD: Can ¥ ask you to read that 12:05 pi
MR. GANT: Same objections. 16 paragraph 27 your Dedaration into the record?
A, Yes. 17 ii\.“ I understand that plaintiffl claims that
R, KAO:  Can you elaborate on what it 18 1BM and/or Sequent have breached - there's
is you are discussing in pa: ragraph 25 of vour 15 @ typo - have breached their ficensed
aration? 12:03 PM 20 agreements with AT&T Technologies, by 12:05 pm-
MR, GANT: Obje ction, vague. L improperly using, ex porting, disclosing or
A Yes. Some of our licensees de\’{,gﬁy ed i iras&eruﬁg AlX and Dynix source code,
ures of Unix, perhaps routines tha couid be 23 irrespective of whether 18M and/or Sequent
we{} that that were unique, had t»’) efit to the aave isclosed any specific protected
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MR. KAO: Objection to form.
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MR, GANT: Can you tumn to page six of
vour Dedaration at Bxhibit 1.

There are three lines and there's g 04:18 PM

o
o

vy
oy

[

[ prih ok
DA o SR AR O R S ¥

jovs

LI T N
U S 1

i)
L

04:19 pyy
e were a lot of new lic ensees when

1V, Unix 1 think traditionay,
ER 5 - 7
had been a system that was provided

licensed to universities and o the gove

3 very powerful aperating sy

able to do certain type of calculations

i analysis
and 50 on had the ability to do that.
Prior to my entering the software
censing organization, Unix, the mz fagement made 5

business decision to try to commerdalize Unj Wy, and
as a result they come up with this standard software
agreement with specific terms and conditions in it

and because the number of people that were coming on
as first-time licensees, they are wanting to gain an 04: 21 9
understanding of exactly what this language meant,

And ~

o

- I'm sorry.

A And therefore clarifications were

provided. 04:21 PM

Q. And one, one of the provisions in the
standard software agreement that new licensees had
questions about was Sectioy 01; is that right?
That is correct.

?L‘

And the nature of the questions were  04:2

o

R I “ A TR ¢ R N VO I N )

s
o]

[
(O N

[

i

block quote and then there's text which begins:

Do you see that?

we assured our licensees..
A Yes.
Q. Canyou explain to me what youre

referring to when vou ia k ed about giving assurances 04:18 P

1o ATAT s licensees?
Ao Well, T think the fine, the sentence
speaks for itself,
MR, GANT:

mry I didn't mean to

minsmm you, but let me try and make my question  04:18 PM

I trying to understand why it was

that AT&T was giving what 1 presume were verbal, oral
surances 1o its icensees about the meani ]
ion 2,017 Can you explain that to me? (34:19 PV

A Well, there was just questions that

chonarm

H [T sy i
Hu8ar Dass come up about

he ownership of the de

valive worl

or
ifications, and what we were ging to¢

wst further define that and to ensure

B

not trysng; to fake o

vork that they

UATET was

“As 04:18

[y

that the new licensees didn't understa

language of 2.01 by tself wha
entailed?

- KAO:  Objection to form

A They just wanted a further e
of 1 believe of AT&T had no ownership daim in the
oniginal works that they, they provided.

nation 04:21PM

MR. GANT: Is it your uﬂdcfst&iétﬁﬂ%
as i}'w

j at the lang ;ag;

04121
Al
Q. And the quest)
part 1o what the meaning of a (3{'3,@ work and a

that right?

5

tof

ection

3

Chris is very |

wling,

. o PR
rivative work or a




