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COUNTERCLAIM REPLY

Pursuant to Rule 12(a)(2) of the FEDERAL RULES OF CIVIL PROCEDURE, Plaintiff and

Counterclaim Defendant Drew Technologies, Inc. (“DrewTech”) respectfully submits its

Reply to the Counterclaim (as filed on March 22, 2004) of Defendant and Counterclaim

Plaintiff Society of Automotive Engineers (“SAE”).

1. To the extent they are the same as the averments in Paragraph 2 of the First

Amended Complaint, the averments of Paragraph 1 of the Counterclaim are admitted.

Otherwise, DrewTech is without information or knowledge sufficient to form a belief as to

the truth of the averments in Paragraph 85 of the counterclaim, and therefore denies these

averments.

2. DrewTech admits the averments in Paragraph 2 of the Counterclaim.

3. Paragraph 3 of the Counterclaim avers a conclusion of law, to which no

response is required.  Nevertheless, DrewTech respectfully points out that the Declaratory

Judgment Act does not supply an independent basis for subject-matter jurisdiction when

subject-matter jurisdiction otherwise would be lacking.  Skelly Oil Co. v. Phillips Petroleum

Co., 339 U.S. 667, 671-72 (1950); Heyden v. MediaOne of S.E. Mi., 327 F.3d 466, 470 (6th

Cir. 2003).  Plaintiff has alleged that subject-matter jurisdiction exists under 28 U.S.C. §§

1331 and 1338(a), over Plaintiff’s affirmative claims.  Supplemental jurisdiction under 28

U.S.C. § 1367, also may be available.  As to whether diversity of citizenship (28 U.S.C. §

1332(a)(1), and (c)(1)), supplies an alternate basis for subject-matter jurisdiction, Plaintiff



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
Reply to Counterclaim, in Drew 
Technologies, Inc. v. Society of Automotive 
Eng’rs, Inc., No. 03-CV-74535 DT.Page -3-

admits that the amount in controversy in Plaintiff’s copyright infringement claims against

Defendant, exceeds $75,000.00, exclusive of interest in costs, and that complete diversity

exists.  Plaintiff lacks sufficient information or knowledge to form a belief as to the truth or

untruth of the SAE’s averment of diversity jurisdiction in Paragraph 3 of the Counterclaim,

insofar is it pertains to the Counterclaim, and therefore denies this averment.

4. DrewTech admits that DrewTech is subject to general personal jurisdiction in

the Eastern District of Michigan.  DrewTech also respectfully points out that 28 U.S.C. §

1391(a) is a venue statute, and addresses a question completely separate from personal

jurisdiction.  As to whether diversity of citizenship (matter in controversy in excess of

$75,000.00), supplies an alternate basis for subject-matter jurisdiction, Plaintiff admits that

the matter in controversy in Plaintiff’s copyright claims against Defendant exceeds

$75,000.00, exclusive of interest and costs, but insofar as the Counterclaim is concerned,

plaintiff lacks sufficient information or knowledge to form a belief as to the truth or untruth

of the SAE’s averment about the amount of the matter in controversy) in Paragraph 4 of the

Counterclaim, and therefore denies this averment.

5. DrewTech lacks sufficient information or knowledge to form a belief as to the

truth or untruth of the SAE’s averments  in Paragraph 5 of the Counterclaim, and therefore

denies these averments.

6. DrewTech denies that SAE Members either act or “are required to act” as

individuals and not as agents or representatives of their employer.  DrewTech denies that
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there exists any formal “authorization” process by the SAE relating to Members’ roles.

Moreover, Plaintiff affirmatively alleges that the SAE is presently seeking to revise its

(previously unused) copyright assignment policy – and, in the process of that revision

project, is consulting directly with the legal departments of several automotive

manufacturers, including Ford, Daimler-Chrysler, and General Motors.  Except as

affirmatively alleged herein, Plaintiff lacks sufficient information or knowledge to form a

belief as to the truth or untruth of the SAE’s averments in Paragraph 6 of the Counterclaim,

and therefore denies these averments.

7. DrewTech affirmatively alleges that the California Air Resources Board asked

for a written manuscript, and not a software program.  Otherwise, DrewTech lacks sufficient

information or knowledge to form a belief as to the truth or untruth of the SAE’s averments

in Paragraph 7 of the Counterclaim, and therefore denies these averments.

8. DrewTech admits that Kerby Suhre was employed by DrewTech at all times

from June 7, 1999, until sometime in late 2002.  Plaintiff affirmatively alleges that Mr. Suhre

sought DrewTech’s permission to work on a software program (j1699.c), on DrewTech

premises, using DrewTech equipment, as a part of his employment with DrewTech, which

permission Mr. Suhre was given, on the condition and understanding that the software

program would be FOSS.  Plaintiff affirmatively alleges that Mr. Suhre acted as an employee

of DrewTech, using DrewTech equipment, on DrewTech premises, during working hours,

while working on the software program j1699.c.  Otherwise, DrewTech lacks sufficient
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information or knowledge to form a belief as to the truth or untruth of the SAE’s averments

in Paragraph 8 of the Counterclaim, and therefore denies these averments.

9. DrewTech denies that the Committee authorized the Task Force to generate C

source code.  Rather, DrewTech affirmatively alleges that no authorization was ever sought

and that the Committee played no role at all until, in 2002, a member of the Task Force

reported to the Committee that DrewTech employees (Mike Drew and Mr. Suhre), who were

participating in the Task Force, had commenced independent work on some computer

software (j1699.c).  As repeatedly reflected in Task Force minutes, the Task Force –

collectively – has always intended, and the Task Force continues to demand, that the code

for j1699.c be free and open under the terms of the GPL.   Development of the software took

place during Mr. Suhre’s and Mr. Drew’s working hours, on DrewTech premises, using

DrewTech equipment.  Periodic updates (of work done by DrewTech) were posted to the

SAE Forum Website, but no development was ever done through the Website.  The SAE

does not own (let alone implement through the Website) the proper development software

or J2534 equipment to support or enable the development of software.  Indeed, it would be

impossible for software development to be done through the SAE Website.  Drewtech admits

that access to the SAE Forum Website was and is available for members of the Committee

and Task Force.  All other averments in Paragraph 9 of the Counterclaim are denied.  In

particular, DrewTech vigorously denies that j1699.c is in any way derivative of the J1699-3

Document, and not the other way around.
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10. DrewTech affirmatively points out that the Counterclaim does not allege when

this language was allegedly posted on the SAE Website.  As a legal matter, the unilateral

posting of such language by the SAE, even if it did occur, is not sufficient to transfer

ownership of others’ copyrights to SAE, because the SAE’s posited procedure does not

conform to the requirements of 17 U.S.C. § 204(a), and because the SAE’s posited procedure

constitutes a “browse-wrap” notice that is categorically insufficient to create any binding

contractual relationship.  See Sprecht v. Netscape Communications Corp., 150 F. Supp. 2d

585, 594-96 (S.D.N.Y. 2001).  DrewTech affirmatively denies that it ever knew of any such

policy at any time prior to the filing of the SAE’s Counterclaim. DrewTech also affirmatively

alleges it has rejected any such policy in writing, and denies it has ever agreed to any such

policy.  Otherwise, DrewTech lacks sufficient information or knowledge to form a belief as

to the truth or untruth of the SAE’s averments in Paragraph 10 of the Counterclaim, and

therefore denies these averments.  

11. DrewTech lacks sufficient information or knowledge to form a belief as to the

truth or untruth of the SAE’s averments in Paragraph 11 of the Counterclaim, and therefore

denies these averments.

12. DrewTech affirmatively alleges that the Committee has no power to “deem”

anything about Source Code created by and belonging to DrewTech, and that the Task Force

– collectively – at all times has deemed and continues to deem the software to be Free

Software under the terms of the GPL.  DrewTech admits that Mr. Suhre mistakenly posted
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DrewTech’s copyrighted work to the restricted-access SAE Forum Website, without the

standard GPL notice, even though all members of the Task Force already understood that the

software was GPLed – prior to any such posting.  All other allegations in Paragraph 12 of the

Complaint are denied.

13. DrewTech affirmatively alleges that, as the owner and author of j1699.c,

DrewTech need not seek permission of the SAE to publish, or to place a copyright notice on

DrewTech’s work.  Accordingly, when DrewTech posted a version of the source code with

a copyright notice, to wit, “Copyright © 2002 Drew Technologies,

http://sourceforge.net/projects/j1699-3/,” no consultation or permission was in any way

required.  Except as expressly admitted herein, all allegations in Paragraph 13 of the

Counterclaim are denied. 

14. DrewTech affirmatively alleges that, as the owner and author of j1699.c,

DrewTech need not seek permission of the SAE to publish, or to place a copyright notice on

DrewTech’s work, or to place a GPL notification on it.  Accordingly, when DrewTech posted

a version of the source code with a GPL notice, to wit, “This program is free software; you

can distribute it and/or modify it under the terms of the GNU General Public License,” no

consultation or permission was in any way required.  Except as expressly admitted herein,

all allegations in Paragraph 14 of the counterclaim are denied. 

15. DrewTech admits that it has published the DrewTech j1699.c source code on

the privately-owned and operated Website http://www.sourceforge.net/, as it is DrewTech’s
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right to do with its own property.  The DrewTech j1699.c software has at all times been

published on the Sourceforge Website subject to the terms of the GPL, and has never been

placed in the public domain at any time.  The GPL and the public domain are emphatically

not the same thing.  All averments in Paragraph 15 of the Counterclaim, except as expressly

admitted, are denied.

16. All allegations in Paragraph 16of the Counterclaim are denied.

17. All allegations in Paragraph 17 of the Counterclaim are denied.

18. All allegations in Paragraph 18 of the Counterclaim are denied.

AFFIRMATIVE DEFENSES

1. SAE has failed to allege that either of the purported copyrighted works have

been registered by the SAE.

2. The SAE has failed to allege that it has acquired any right to the “J1699-3

Document” –  either through the preparation of the work by an SAE employee

as a work for hire, or through a proper assignment of all rights in the work –

in conformity with 17 U.S.C. §§ 204(a) and/or 205, by each and every author

of the “J1699-3 Document” work.

3. To the extent that SAE’s allegation of subject-matter jurisdiction rests solely

on diversity of citizenship (the SAE – unlike DrewTech – does not allege

“federal question” jurisdiction based on the Copyright Act), the matter in

controversy in the Counterclaim is less than $75,000, exclusive of interest and
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costs.  Diversity jurisdiction can only exist based on the amount in controversy

in the Plaintiff’s affirmative claims against the SAE.

4. SAE’s Counterclaim is barred by the Statute of Frauds.

5. The SAE’s claim necessarily depends on a “browse-wrap” notice, which as a

matter of law cannot establish any binding contractual relationship.

6. The SAE’s claim is necessarily defective because of the Idea / Expression

dichotomy in copyright law.

7. SAE’s claims are barred by laches.

8. SAE’s claims are barred by acquiescence.

9. SAE has failed to state a claim upon which relief can be granted.

10. SAE has no standing to bring these claims against DrewTech.

11. SAE has unclean hands.

12. SAE’s claims for relief are barred by its inequitable conduct and bad faith.

Respectfully submitted,

March 23, 2004 ___________________
Eric C. Grimm (P58990)
CALLIGARO & MEYERING, P.C.
20600 Eureka Road, Suite 900 
Taylor, MI 48180

 734.283.2727
Fax 734.246.8635 

COUNSEL FOR PLAINTIFF
DREW TECHNOLOGIES, INC.
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CERTIFICATE OF SERVICE

I certify that the foregoing REPLY OF PLAINTIFF / COUNTERCLAIM

DEFENDANT DREW  TECHNOLOGIES, INC., TO March 22, 2004,

COUNTERCLAIM OF THE SOCIETY OF AUTOMOTIVE ENGINEERS was served

by First Class Mail, postage prepaid, upon the following counsel of record, on or before

Tuesday, March 23, 2004:

Thomas C. Wettach, Esq.
Cohen & Grigsby, P.C.
11 Stanwix Street, 11th Floor
Pittsburgh, PA 15222

Kevin J. Heinl, Esq.
Robert C. Brandenburg, Esq.
Brooks Kushman, P.C.
1000 Town Center
Twenty-Second Floor
Southfield, MI 48075

__________________________________


