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Pursuant 1o Federal Rule of Civil Procedure 72(a) and 28 U.5.C. § 636(b)(1),

Compuware Corporation objects to the Court’s September 15, 2004 Order (Tab A.), issued by
Magistrate Judge Capel, concerning Compuware's Motion for Sanctions for TBM's failure to
produce source code, executable code and revision control information afler being ordered to
producc them. At the September 1, 2004 hearing on the motion, the Court noted that IBM'y
failure to locate the materials when ordered to do so was “negligence, gross negligence
probably.” The Court further stated: “there’s no reason at this late ot a datc for [I[BM’s declarant]
Mr. Turner not to have found that material. And for him to say that it didn’t exist, | find
somewhat outrageous. I'm bothered by that, very bothered by that.” Tab B, 19:10-2(:8. The
Court concluded “TBM is going to pay the cost for this motion. They're going 1o pay the cost for
the re-depositions of those experts and for the cost of the analysis on it.”” fd. ln ordering
discovery reopened, the Court stated “The costs for those re-depositions and for the expert to re-
analyze that code is going to be borne by IBM.” 74 at 19:14-15. In view of the Court's remarks
during hearing, Compuware understood the Court’s Order to require payment of g]] the
reasonable costs (including attorneys’ and experts’ fees) for preparing the motion for sanctions,
analyzing belatedly produced materials and taking additional fact and expert depositions made
neeessary by IBM?s failure to comply with the Court’s orders.

llowever, according (o an October 11, 2004 lotter from IBM on this subject, IBM takcs
the position that the Order did not require payment of such fees. Tab C. Then, on October 12,
2004, Mayistrate Judge Capel’s chembers informed Compuware’s counsel in a voice mail
message that fees were not ordered, and that the award was limited to costs for re-depositions of
experts, costs [or expert analysis and costs for the motion for sanctions.! To the extent the Qrder

only requires TBM to pay expenses falling within the legal delinition of “costs,” and to the extent

! To the extent that this communication cxcludes reimbursement for fact depositions relating to
the recently produced code, it appears to be inconsistent with paragraph 1.b of the written Order.
See Tab A,
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that it does not include fees and costs for the re-deposition of fact (in addition to expert)

witnesses made necessary by IBM's misconduct, Compuware objects to the sanctions award as
being clearly erroneous and contrary to law. Indeed, such an award would be entirely inadequate
to even begin to address IBM's grave discovery abuses and the serious prejudice Compuwarc has
suffered as a result,

IBM failed to produce critical materials for years in this case, despite being repeatedly
ordered to do 30, and made false and misleading representations to Compuwarc and the Court
that the subject materials did not exist. See Briel in Support of Plaintil"s Emergency Motion for
Discovery Sanctions and Attorneys® IFees and Costs at 2-9, 16-18. IBM’s failure to conduct a
reasonable or timely search has necessitated the reopening of fact and expert discovery and delay
of trial, causing Compuware to incur tremendous additional cxpenses, including attorneys® fees
and expert fecs. Merely awarding the minimal costs (such as court reporter and copy charges)
caused by TBM’s discovery abuse, whilc forcing Compuware to pay the other expenses of the
additional expert analysis and fact and expert discovery, would only compound the serious
prejudice to Cotnpuware and reward IBM for its discovery abuses. Such a limited award would
be clearly erroncous and contrary to law, since the Federal Rules of Civil Procedure mandate
recovery of all expenses, including fees, caused by a failure to obey the Court’s orders absent

substantial justification:

In licu of any of the foregoing orders or in addition thereto, the court shall requirg the
party failing (o obey the order or the attorney advising the party or both to pay the

reasonable expenses, [ncluding attorney’s fecy, caused by the failure, unless the courl
finds that the failure was substantially justified or that other circumstances make an

award of expenses unjust.

lied. R. Civ. P. 37(b)(2) (emphasis added). TBM can point to no substantial justification for its
[ailure to comply with repeated orders, nor can it demonstrate that “other circumstances” would

“make an award of expenses unjust.” Morcover, Magistrate fudge Capel found no such
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Justification or circumstences cxcusing IBM's discovery failures and violation of prior orders,
Accordingly, the failure 1o award fees would be cleatly erroneous and contrary to law, and the
Order should be modified to requirc IBM to pay all of Compuwere's expenses caused by IBM's
misconduct, including attorneys’ and cxpert fees related to the motion, and attorneys’ and expert
fees for the additional fact discovery, expert discovery and expert analysis made necessary by

IBM's failure obey the Court’s orders, Fed. R. Civ. P. 72(a).

Respectiully submitted,
Dated: October 12, 2004 FENWICK & WEST LLP

e Nohwgs S

Danicl Johnson, Ir. T PERMSS (oD
Attorneys for Plainti{f :
COMPUWARE CORPORATION Al

(ese%93)
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FVGLED UNITED STATES DISTRICT COURT SEP 13 o
scp 15 T pf EASTERN DISTRICT OF MICHIGAN  U.S. DISTRICT coymr

JUDGE CAPEL

CDU Y] D ON FUNT; M'CH'
C CORPORATION,
2 Michigan corporation, Cane No. (02-70906
v. ' CASE A
INTERNATIONAL BUSINESS ' Hon. George Caram Steah
MACHINES CORPORATION,
a New York corporation, Magistrate Judge Wallace Capel, I,
Defandant,
PRFEEIIHORDER REGARDING COMPUWARE CORPORATION'S

MOTION FOR DISCO SANCTIONS

This matter having come before the Court on Plaintiff Compuware Corporation’s
Mation for Discovery Smetions (“PlaintifF's Motion™), the Cowt having reviewed the briefing
snd uther submissions of the partios on Plaintiffs motjon regarding IHM's August 2004
production of pre-Verslon 1 File Manager source codae, revision control data and sxequtsble bata
code (oollsotively “Fils Manager pro-Version 1 code”), having hoard oral krgument on
September 1, 2004, the Couxt, based upon the aforsmentioncd and for the reascns stated op the
record, finds the following:

IT IS HEARERY ORDERED:

Plaintiff's Motion is HEREBY GRANTIED IN PART AND DENIED IN PART,
as follows:

1. Plduﬂ.ﬂ'lMuﬂunhERANTEDtuthnm-nﬂ:t

L IBMlhlﬂplytqunpwmﬂummmblucomﬁmwdtnhﬂnglngih
moatian in an emount to bo determined by the Court based on supplemental declarations by the
purtios.

b. Discovery relating sclely to the racently-producad Pile Manager pre-
Version 1 code shall ramafn open wmtil December 31, 2004, Compuware may tako additions]
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reasonable depositions solely reluting to that recently-produced Fils Manager pre-Version 1
cods, and TBM shall reimburss Compuware for fts reascnable costs for such sdditional
deponitions,

0. Compuwsre may submit suppleniental expert reports relating 1o IBM's
recently-produced Fils Manager pro-Verslon 1 code. M shall pay to Cornpuware the
reasonable costs for Compuware’s expests to analyre th recently-produced File Msanager pre-
Vearsion 1 code, to aubmit iy supplamantal expett repokts and to be deposed by IBM. IBM may
mbnﬁtncpmrcpomrupondingtn Any supplemental reports subimitted by Commpuware.

4, The November B, 2004, tria] date is vacsind. Trial will bagin no cxrlier
than Fobruary 2005, subject ta Tudge Stach’s calendar,

2. Plaintiff's Motien for defuult judgroent rhlating to Compuware's First Claim for
Relief for Copyright Infringament and Second Claim for Relief for Trade Secret
Misappropriation is DENIED,

3. Plaintlff"s Motion for proclusion of Filo Menager pro-Venion 1 oode or any
ovidance of the contents of the development thereof is DENIED, Plaintiff's request for a jury
instruction relating to the shaenos of File Manager pre-Vorslon 1 code {s DENIED,

4, Plaintiff's Motien for am order enjoining the sale, Jioonaing, marksting,
installation or other distribution of [BM*s File Maneger iy DENIED.

IT IS 80 ORDERED.

September {5 , 2004
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PAGE 2

(Court in Session)

2 THE COURT: Compuwars versus IBM.

3 MR. JOHNSON: Yes, Your Honor. Daniel Johnson, Jr.

4! on behalf of Compuware.

5 THE COURT: Is every motion I get from you guys

¢| labeled emergency?

q | ME. JOHNSON: lYou know, Your Honor, that’s a good
8| point.

9 THE COURT: It juat seems to be; you know.

10 | MR. JOHNEON;:; Yeu know, Ifve got to tell you, it

11| fe=ls lpka it.

12 | THR COURT: Yeah, it doas feel like it. All right.

‘ 13| I‘ve remd through all the stuff, all thesa filings. The
14 initinlLthing I want to know is this. Who discoverad this
15| information? Because --
16 - i MR. RAFFERTY:j I'm sorry?
17 THE COURT: - Who discovered this information because
18| the initial thing that I was rold ig that thn‘infﬁrmltion-

19| didn’t exist and then in their response I was reading that

20| this fa¢ility had been closed for three years.
21 ‘ MR. RAFFERTY: Yes, Your Honor. Tom Rafferty on
22| behalf 6f IBM. The information, Your Homor, the program at

29| imssue, thera are two programs in the cape, but the oha at

‘ 24| impue iy file manager.

25 File manager wanm developed in the Perth, Australia
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facility of IBM. For the beginning pericd of its development,
they were ueing remotely a eystem, & mainframe spystem in an
1M facility in Sydney, Australia. And yu#ra before the
1awguit was filed, all of that material was moved back to a
system in Perth and. the eystem, the computer itsalf in Sydnay
was erught down, it was taken apart, it was no longer used.
When w+ --

i THE COURT: But that waes just a server, right?

J MR. RAFFERTY: Well, no, it was a -- it was ma 3050
muinfr#ﬁa. Tt was acting as a server for the people in Perth

who wore acceaging it remotely and I mean Perth is as far from

Sydney |as San Francisco is from New York.
i THE COURT: My point 1is, is it’s all alectronice,

counsal. It doesn’t matter in terms of diastance. My ﬁoint

i@, is the information wasn't -- wasn't being stored. on that

facility, was 1it?

| MR. RAFFERTY: No, it was not -- 1t was not baing
|
stored. But everything in -- in the year 2000, everything

came ba%k to Perth. And at that point --

THE COURT: Including the -- the nlpha or the beta

coples bf this original file manager?
MR. RAFFERTY: Well, the beta copy would never have

been in Sydney, it was the source code that waas in Sydney,

Your Hopor.

THE COURT: ALl right.
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FAGE 4
MR. RAFFERTY: I want to make sure that we're clear

on that. 8o what happened was when the -- when the product

wag actually released in Dacembar of 2000, what they 414 was

roll up all the scurce code and create a new veraion from

which to work forward.

A#d for this product they did not think that they had

kapt, +pecifically kept --

THE COURT: Who didn’t think?
MR. RAFFERTY: The davelopars in Parth, Mr. Turner
principally who was the manager of the program at the time.
They did kucp that information for the other program and we
pdeUC#d that and we produced nll.the source code and all of
I
the re*iaion control data for file manager from Versicn 1
going orward.
at we could not find wae a copy of the pre-vergion 1
source code and revinioﬁ control information, lepnintc and
apart qrom what continued to exist. And thie is a lot like
writing a book. You smtart writing and you don’'t --

THE COURT: Yeah, but usually you keep all thosa
copiEB:thure because you’'re workling from them, counsel. . Bo
where 4- why wag it separated from tha others, ox was it
separated from the othera?

MR. RAFFERTY: Because when they get ready to
releal# the product, they take everything that’s current and

| .

create that because that becomes Version 1. 8o what happened,
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Your Honor, is we could not find any p;e-veriicn 1 source
code -

THE COURT: My point is, is why not? Where -- why
did it juat happen to come about on this occaaion? You found
the other -- you found the other pre coples, correct?

MR. RAFFERTY: We found the other pre, absolutely.
THE COURT: This one wasn't atcred in the sams

| MR. RAFFERTY: It wasn’'t stored in the same place.
| .

There wFre two seaparate programp, two related but separate
development projects. Mr. Turner at one point was managing

both angd at a point in time went off to one and left the other

two on Mr. Sutherland.

what we found this summer in Sydney was not on a
cmmputa%, it was a haékﬁp tape from that computer ﬁhnt no
longer éxipta there. . And we went thyough because as I
u;dernt d 26 (e}, I've got to keep looking to make sure that
1'va done what I can do to produce what’s relevant and what's
falpona ve. And they had heen pressing us.

They took a 30(b) (6), they’ve asked lote of questions
about what happened to this code over time. And they got the
axplana?ion that it wam no longer necegpary after Version 1
and no .ne took any steps intentionally to preserve it. 8o as

far as we could tell it no longer existed.
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When we found these backup tapes in Sydney, we reatored

tham, we loaded them up, we locked through them and we found

jt. A®\ soon as we found it, Your Honor, I ¢alled them. I
didn’t walt to send them a letter or hoping he was cut of the
office, I called them and I sald, I’'ve got this stuff, it’'s
being ¢opled, I‘m hoping it‘s going teo get out the deor
tonigh‘ to you. You tell me what we negd to do within reauoﬁ
to mmeist you in getting through this.

4 that'’s wpnt we did. Now they didn‘t walt very long
to fil* this motion, And-in the inturiq after we got their
motian we then went and got our experts to ptart looking at
what w% had in fact produced.

Aﬂd it turns out not surprisingly because thess axe
cont;nqﬂtiDnB, it;l what became version 1, and we produced the
vnraioﬁ 1 material to them. BDasically 51% of what we’ve given
them in this nuw‘producﬁion for the source code illnlfuudy in

the source code that they've had for a very long period of

time. l
|

lat me just take a minute. File manager wag
developed from a IBM program that was created in the 1970'm -
called Ditto. Ditto was the base that they used to create
file mahager.
In 2003, we produced to Compuware the aource code for
Ditto. Lnnd we in the last week or two, starting on the 18th

of August, we compared the Ditto source code that they’'ve had
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for basically & year now to what we produced in terms of the
pra-veraion 1 file manager source code, 83% of 1t 1m exactly
the same. |

8o what they’ve got is launched through the Ditto code
that they've already had for a year. Now they could have done
that too but they haven’t. But interestingly encugh in the
declaration from --

THE COURT: They could have done what?

MR. RAFFERTY: They cculd have before they brought
this tm%rgency motion, had taken a look to sea whether they in
fact hnh pomething that was brand new and all over the lot or
whetherlit was largely duplicative of what they had already
gotten Producnd to them. They Aidn’t do that.

‘BuL interastingly enough, Me. Frederickeon, their expert.
in her heclarntion which they attached to the thion, she said
whan nhb was listing the work that she would do to review this .
material that we had produced, the first thing she said ghe
would do is exactly what we Aid. Sha’d compare the source

code in an automated program to Ditte.
|
|

that thht would take?

THE COURT: And what amount of time Adid she estimate

MR. RAFFERTY: Wall, she didn’t break -- she had a
whole peries of work that she would do. 8She estimated that it
would take somewhere between 2,200 and 3,500 hours. But that,

I thinkl Your Honor, wae on the mistaken impresaion that all
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They’ve already done this for Dltto. We’ve looked at
pitto. Ditto -- 83% of what we've just given them is just
pDitto, BAame names, Bama modules, everything ie thﬁ gana
because Ditto waps the base from which the file manager
developerﬂ began to work on this.

qw, Your Honor, I don‘t have any queution that they’'ve
got some work to do on this. You knaw, I seid to Mr. Johnson
in our phone call_and in my letter, that you tali me what you
need to do and within reason I’1ll cocperate. I'm not going to
stand here and say, if I had found this ﬁnterial a year ago,
I'd hnﬁa produced it a year ago, Your Honor.

I’ve never personally been sanctioned for a dilcavery
miucgnquct and I've certalnly never been -- been accused of
di-cov&&y miseconduct in a clrcumstance in which I found the
mﬂteridh and immedintnlf turned it over to - the Dth;r pide.

THE COURT: . Who was responsible for searching for
this mnFerial originally, counsel?

| MR. RAFFERTY: Wéll, Your Honor, 1 was. I'm the
lawyer --

THE COURT: No, no, I‘m not tniking abouﬁ you.
vou’'re ultimately responsible, sure. You're ultimately
responsible. My point is, is that the -- the -- at this
facility is a backup tapae.

MR. RAFFERTY: . Wall, Your Honor, the reason -- the
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backup tape wag in a closet. It's just a series of tapes.
And the syptem itself had not been -+ had been gone for two
'yéar-. The system that --

THE COURT: The system itself ip just the hardware,
ccunﬂei.‘ The backup tape iteelf, who wae responsible for '
1ookin$ for the backup tapes and all that?

i MR. RAFFERTY: We asked the programmers, Mr. Turner
and the people working for him in Perth to find the sgourca
code,- o find thu‘ruvilion control materials.

I THE COURT: Were they the ones originally
rngpcnqible for the development of thim project?

\

MR. RAFFERTY: Absclutely, Your Honor.

THE COURT: 8o they would have been the ones to keep

the bagkupa?

i MR. RAFFERTY: Right. But they had -- they -- their

poaiti%n, Your Honor --
. THE COURT: . And didn’t one of them testify that this

material no ionger existed?
| MR. RAFFERTY: He did because when it came back to
perth, they didn’t keep it in Perth. And they wara unaware

that gofmeone had made a backup of -- and it wasn’t just a

backup Ff thie matarial, Your Honor, it was a bhackup of
.verytthg that wag on thm Bfﬂtum in Sydney at that point in
Eime. *h-rt had bean --

i THE COURT: 8a they made a backup of the entire --
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averything that was on the syatem?

MR. RAFFERTY: Right. And when we -- we didn’'t know
that that backup tape existed. And this -- during the last
year I have been pressing and Mr. Turnexr put in his affidavit
that the lawyers had repeatadly agked, Are you sure, are you

certaln that we have looked evarywvhare posesible. Can you tell

me that there’s no place else that we can look and we went out

and weﬁt the extra yard.

Tﬁey went to Sydney, they talked to people in Bydney,

they s#id well, there may be some backup tapes here and the

answer to that then from our end was, if there are backup

let’'s make sure we load tham up, see what’s on them.

tapes,
Becaund if thera’s anything there that we should have

producdd, we’'rs going to produce it. And that’'s just what we

ata. |
| ‘ , -
. THE COURT: All right. Counsel, what’'s your

reuponﬂﬂ?

‘ MR. JOHNSON: Your Honor, let me anawar the
quautiah, did -- anpwer -- first, Mr. Turner had the
reuponaﬂbility from the outaet of this case because he was on
the ground in Perth aleng with their lawyerﬂ to do what
happens in every case involving emlectronic media. They were
under directive from you to locate all tapes, all backups.

And they were under a directive because we explicitly

|
|
asked for beta code. When we asked for it 1n July when I cameé
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PRGE 11
here for the first time and you ordered them to produce it,
the definition of file manager included beta code.

Now what did you get? You got & declaration from Mr.
Turner, that’e after he told us they don‘t exist, never
happened, everything was erased. and he sald, why, I had no
jdea they might be in Sydney.

NUF pause and consider that for a moment. Thay did the
davélophunt in Perth uping the mainframe in Sydney. If I
walked dn here and told you that my client had a mainframe in
Detroit|:nd another mainframe in Flint and he -- he checked in
Detroitp but he didn’t check im Flint, you would tell me I did
not discharge my duty. I had an ébligution to search
evarywh%ra, every place that was reasonable.

Noh against the background that they did the work on the
mainframe in Sydney to come in here and tell you, we didn‘t
think tb look in Bydnly-dtfian logic and reascn. ﬁut~there‘u
anothar;raaﬂan why this conduct is outrageous.

MrL Turner Adid a search a year and a half after he had
Deen or&ﬂrﬂd by you to do so. And you know what he wrote? He
wrote j%nt hig name and beta and said I Qidn't find anything.
HWall, gPenn what? When he added the initialm F.M. for file
manager{he found exactly what he was looking for.

It!in bayond belief that a man with scme 20 plus years of
uxperiefce in the programming bueiness as they bragged to me

when I was in Australim, could stand before you and say, I
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PRGE ____ 12 _ _
ne&er thought to add the word fila'manager. And that's
exactly what his declaration says.

But worpe then that he was under an explicit order to do
so and more than that, the order gaid he had to mmarch his
files, uven'if ha had done a curgory search and sald Rod

I
Turner4 all files for the relevant time pericd had done an
inveatigation or had his lawyers do the investigation, he
would Wave found it. Ha paid, wall, if it's not this name it
doesn’t exist, so therefore I don't have to look.

A why did they look? It wasn’t fnr Any -- any reason
that * that they felt like they had aome moral obligation. 1
kept s¢reaming, I do not believe thut I8M would destroy the
original material that was directly relevant to thelr
development history and here's why. He just gave you the IBM
mumbo jumba about 91% the same.

wﬁ want in for the praliminnry injunction. Thay told us
that nitto was 90% of their Version 1. After the preliminary
injunction which they touted to the Judge, well, it's all
Ditto,iturnud out.it was 22%, 22%. And they sald there is no
nourc¢|coda in -- in the new product. Well, we’va got
testimgny that shows source code all over the place.

Ndw why am I here? I'm hers because discovery in this
case c}oﬂad in April. All ¢of my expert reports were finished,
all of&th& experts had been deposed. And then I get a call

i ‘ .
from Mf. Rafferty, I happen to like Mr. Rafferty, and he says,
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and on, by the way, all of the astuff you brought all those
motionm over and we swore up and down didn't exist, it exints.
And I pointed out to Mr. Rafferty, well, that means now I've
got to re-take 10, 15 depositions. I now have to have my

exparts redo everything they've done.

And here’s why, Your Honor. Because at the preliminary

- injunction hearing, they sald wa didn’t rely on tha

ex-Compuware people., They didn't give us any information.

We: had e—mni} that @said, Mr. Hilner began reviewing the
beta preduct in March of 2000. And in July and August of 2000
they pulled the product from the anticipated delivery and
re-worked it. And that re-work eﬁded up with a new product
baing delivered in Dacember. |

and I said, I am at a huge disadvantage. I have no jdea
what you did from March oxr from the beginning until your first
vernionicnme out. And gﬁey said, well, it dotln't’matt-r

‘

bﬂCBUIBiWB don’t have it becauss It didn‘t axilt. Well, it

does mn#ter and here’s why. Because their claim about the .

Ditte c%du igs fmlse. Because Mr. Turner, the person with the

‘most knoéwledge, not some flunmky, the guy who ran the program,

the per+nn with the most knowledge, he awore to me in
deponitlon, he swore in declaration it didn’t exiet.

And they changad their tune when they realized that they
were go%ng to stand in front of that jury and I wae going to

i :
tell thdt jury what happened to the beta code, what happened
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to the original source code. They gald, well, you know, it's
93%. Well, guess how thig works.

Firat of all, it’m not §3%. I had my peopls do a line
analysisg, a third of it 1s new at a minimum. We can't do the
analysis because they write it in proprietary code. 8o it
takes hours and hours and hours for my people to do the work.

and then they paid, wall, that doesn’t matter, it’‘s all
the same. It'e not the sama. It would be different if I was
standing in front of you in July 2000 and they ﬁroducnd it in
_- in Npvember 2000. I had plenty of time to do discoveary.

But they have been selling their products, cutting our
market for months and yeaars. And-now on tha eve of trial they
come in here and say, oh, we got pone neaw stuff to analyze.

It shoulid have been produced right at the beginning. And they
don‘t even offer a plausible explanation.

For Mr. Turner to fila a declaration that HIY; I added
the word F.M., the initials F.M. to a search, F.M. stands for
file mapager and I was able to find it, does --

THE'CDURTx Let me ask you something.

MR. JOHNSON: Yes, sir.

THE COURT: Where did he enter that search into? .
Where did that search take place?
i MR. JOHNSQON: In Parth,.Aultrnlia. In Parth,
Auntrnl#u- And the game they told me was, the -- the beta

pystem Was in Boulder, Colorado. And T msaid, how could 1t b=
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that you heve a beta system in Boulder, Colorado and you did
the work in Perth? And they said, with the typical IBM
aplomb, that's what we did.

pnd whan I said, I cannot believe you didn’t keap the
pamta since you showed it to the ex-Compuware people. Well,
counpal., that;a the way it is. And now thay stand in front of
you and:ﬂay, no harm, neo foul.

What we’ve got here is a pituation where IBEM thinks that
Compuware and Dan Johnson fmll off a turnip truck and whatever
they ma& wa have to believe. In any other situation nobody
would beliave that farcical’s tale, nobody. I do not belleve
that Mr. Rafferty was told the trﬁth, but I almso do not
believe that Mr. Turner is telling the truth.

£ it didn‘t exist six months ago, how could it now
axist? iA backup tape in this industry is so commonplace it is
ludicropl for someone té say, well, they kept the Elckup tape
in a ClFBBt. That makes no senpe technologically.

H’hF:t we have here im a situation in which we’ve been
disadvahtnged, we couldn’t get the information. We have
spent, and when I say milliona of dollars, wa np;nd willions
of dmllLrB, thousands and thousands of hours because the very
place of code which we would have been able to trace, you
atart it here, you went here, and the critical issue in the
cage is, when you started getting input fxom ex-Compuware

paople,'Whut did they provide,.
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To be able to trace that genealogy required that we had
the original code. When we didn‘t get it, I had teo hire
another expert to go through an slaborate processa to figure
out given the rate of lines of codes they did, how much of it
wap original, how much of it was standard, and moreover, could

it be done in the time length they paid. If I had had that

. code I wouldn‘t have needed that.

Now I understand I'm asking for a severa sanction. But
the 1nwiin the éth Clrcuit im, under circum:tnncen much as
thie wh&re I clearly have been prejudiced, and more
importantly, where they have not coma forward with a plaugible
explana#ion. You asked the right-qunltinn, who wae
ra-ponn#ble. You asked the right question, where was it. The
para;n kcnponaible? Tn Perth., What was his responsibllity?
To monitor the entire progress. what was his responelbllity?
To handiﬂ the digcovcry; |

Now if it lm the cape that counsel delegated this
authoriTy to the folks on the ground in Australia, we cited
you culf law that says you can't do that. That the law is if
you're %h- outpide counsel, somebody had to check.

If!hﬂ ig prepared to say, or more importantly if IBM is
prgplreé to say that they just heard about a backup tape last

week, t*en you ought to join the turnip truck parade, Your

Honor, +ecauﬂa that‘s exactly what they'res telling us. No,

|
there 18 no axcuse for this,
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T'm supposed to go to trial Novembar 8th in Detroit. I
ﬁavg worked and prepared to do just that. And now I cannot 4o
to trial, I cannot go to trial and they will continue selling
thelr pfoducﬁ gleéfully and walk out of hare and say, you
know, T addad F.M. and that’s all that matter.

I got one other point and I‘1ll sit and I promise. They
told you it wesn‘t in the order. The first ordar defined --
defined file manager is including tha beta and all source
code. In their papers that's what they told you.

Then they sald, we waived. Tha order they claim wa
walved simply said, you produce X, you told us it dossn’t
exist, 1t reserved the right to céme back later and ask for

additional documents to the extent they existed. And yet

- their defense to you was not, we apologize. It was not, we

made a wiletake, Mr. Turmer somehow was not compatent. What
did thay tall yaﬁ? cDmbuwnra lied to you. Compuwara
distorted the facte. -

Yoﬁ can read the order that you signed and Judge Steeh
gigned. It said all source code. It gaid all beta code. No,
I'm not hare because I've got soma -- SOm& litigation '
advantage. I’'m here because thie story doas not wash.

Mr. Turner was not truthful. And if he paid he did a
saarch, then the search ha did wasa so incompetent ag to be

groas n&gligtncn. And under the standard in the &th Cirouit,

negligefce is enough, gross nagligence is more than enocugh.
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And if adding thoge two letters doean‘t make it gross
negligenca, I don't know what does,

THE COURT: Let me asgk you something, counsel. How
much time would your experts need to do this in to be
re-deposed -- ra-deposed?

MR. JOHNSON: Well, I talked to wy experts. They
told mu-tht best -- the best estimate they could glve ma was
2,500 to 3,000 hours of additional analysis. And the feannn
is because they have to go through and interpret all of the
new code snd the map module by module what in fact happened.

THE COURT: I'm asking you how long do you think you
would be ablea to if -- if dincovafy was reopen to?

MR. JOHNSON: I would say, Your Homor, we’re locking
at a minimum of seven to ten months. And I've got to take
more discovery. I’'ve got to -- now that -- oh, by the way,
the version control, thé reapon version control wn; [ 1=}
important and why we kept asking for it, is versiom control
would lbow you who developed what medule and how long 1t would
take.

smfwhun they told me we were able to come up with a
product that my pecple pay should have taken you five years
and 12 months. I would then be able to go back and depose the
very pcbple T didn’'t know existed. And I have to and want to
do that. And T want to do it in Auetralia with them on the

ground where maybe more documente will show up now that they
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kneow that backup tapes exist. Thig is a majoT mnjor major
undertaking, Your Honor.

THE COURT: All right. I'11 be cut in a few
minutes .

(Court in Recees at 10:25 a.m.; Resume at 15:32 a.m.)

THE COURT: All right, counsel, thisg 1m what I'm
going tﬁ do. Trial date im set in October at this point in
time.

MR. JOHNEON: November pth, Your Honor.

THE COURT: November. I talked to Judge Steeh about
those detes and he wants this trial to go by January. I'm
going to give you additional dincévory time ﬁntil then --
until the end of Decembar.

Th? costs for those re-depositions and for the axpert to
re—annl?zc that code ip going to be borm by IEM. I'm not
willing -- Mr. %affcrty; I believe -- I have no reason to
bulicvt!thut you would lie to thii_Court.

I ho think though, Mr. Turnur.clenrly dropped the ball.
T do think it’s negligence, gross negligence probably. I
think tPe ganction is pretty severe mince -- would ba rather
severe Ehat'n being asked for though under the circumstancen
if thare's other remedies that I can fashion in thie capes forxr

them to be able to prepare and that’s what I’'m doing in thise

caso.

Let me tell you though, IBM better do -- if there’s any
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other materials out there, I'm not going to be in this type of
mood next time. Becanse there’s no reapon at thim late of a
date for Mr. Turner not to have found that material. and for
him to gay that it dldn’'t exist, I find scomewhat outrageous.
1'm bothered by that, very bothered by that.

IBM is going to pay the cost for this motion. They're
going to pay the cost for the rea-depositions of those axperts
and for the cost of the analyeis on it. All right?

MR. RAFFERTY: I undaratand Your Honor. I belleva
that thie is the material you were lnoking for nnd therea's
nothing elee.

THE COURT: Well, lct'l.juut make ﬂure;

MR. RAFFERTY: No, no, but I do -- I want to hear
from him now -- |

THE COURT: All right. oOkay. and I'm going to give
you until the -- 1 wunt-thnt discovery completud b} the mnd of
Decamber . You'ra going'to have to push. If you nead to get
another expert to lock at that, then do it, but I‘m not going
to exte#d that. All right?

‘ MR. JOHNSON: All right, Your Honor.
THE COURT: All right., I want an order prepared.

Thank you.

MR. RAFFERTY: Thank you, Your Honor .

B

. JOHNSON: Thank you, Your Honor,

THE COURT: Thank you.
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(Court Adjourned at 10:35 a.m.}

I certify that the foregoing is a correct transcript from the

‘alectronic gound recording of the proceedings in the

above-entitled matter.

%MW@; oate: 1-3-0Y

Daborah L. Kremlick, CER-4872
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Dear Dan:

I received your declaration regarding attornoys' fees and costs. The
September 15, 2004, Order requires IBM to pay Compuware the “reasonable costs™
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incurred in bringing its motion, not it’s attorneys' fees. Accordingly, I have enclosed a
check in the amount of $2,093.34 to reimburse the costs described in paragraph 4 of your
declaration, which I assume are the only costs associated with your motion.

Sincerely,

Daniel Johnson, Jr., Esq.
Fenwick & West, LLP
Silicon Valley Center
801 California Street
Mountaln View, CA 94041-2008

Encla.

FEDERAL EXPRESS
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David A. Ettinger, Esq.
Honigman Miller Schwartz & Cohn, LLP
2290 First National Building
660 Woodward Avenue
Detroit, MI 48226

Larry Saylor, Esq.
Miller, Canficld, Paddock and Stone, P.L.C.
150 West Jefferson, Suite 2500

Detroit, MI 48226
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

COMPUWARE CORPORATION,
a Michigan corporation,

Case No. 02-70906

Plaintiff,
CASE A
v, Hon. George Caram Steeh
INTERNATIONAL BUSINESS
MACHINES, a New York corporation,
Defendant. _w
/ 2 £ M
PROOF OF SERVICE Sos o T
Sz 5 M
STATE OF MICHIGAN ) =2 o
) 98, =i |
COUNTY OF WAYNE ) z B

Nicole A. Perna, being duly swomn, deposes and says that she is employed by
HONIGMAN MILLER SCHWARTZ AND COHN LLP, attorneys for Plaintiff Compuware
Corporation, and that on October 12, 2004, she had served a copy of (1) Plaintiff Compuwaure

Corporation’s Objection to Order Re Motion for Discovery Sanctions, and (2) Proof of Service,

by hand delivery upon:

Larry J. Saylor, Esq.

Miller, Canficld, Paddock and Stone, P.C.
150 West Jefferson, Suite 2500

Dctroit, Michigan 48226

and by Federal Express upon:
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Kenneth E. Lee, Esq.
Cravath, Swaine & Moorc
Worldwide Plaza

825 Eighth Avenue

New York, New York 10019

Kurt E. Richter, Esq.
Morgan & Finnegan, LLP
345 Park Avenue

New York, NY 10154-0053

WM I-na

le A. Perna

Subscribed angd sworn to before me

this 12" dgy'of October, 2004 .

¥+

‘-“:hn Pmcr Notary Pubhc.,

County of Macomb, State of Michigan
My commission expires: 10/18/2006

Acting in Wayne County
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